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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  Illinois. 


Samantha  E.  Morris  et  al 


^-  178         9 

ISHAM  E.  Caudle  et  al.  ^^'^    '  '^'^ 


Opinion  filed  February  17, 1899, 

1.  Deeds— wnfeom  child  cannot  take  present  g^'ant  of  land.  An  unborn 
child  may  inherit  property  by  descent  or  take  by  devise  upon  com- 
ing into  being,  but  cannot  take  a  present  grant  of  lands  by  deed, 
although  in  ventre  sa  mere  when  the  deed  was  executed. 

2.  Same— :;oint  deed  held  by  one  giant/rr  for  safe  keeping  is  not  deliv- 
ered. A  deed  placed  by  one  of  the  joint  grantors  in  the  hands  of 
the  other  for  safe  keeping,  and  kept  in  the  possession  and  control 
of  the  grantors,  cannot  be  said  to  have  been  delivered  to  one  of 
the  grantees  who  came  into  being  and  died  while  the  deed  was  still 
in  the  grantor's  possession. 

3.  Same — effect  where  one  grantee  is  in  esse  and  others  unborn.  A  deed 
to  a  grantee  i?n  esse  and  his  unborn  brothers  and  sisters,  which  is 
delivered  and  recorded  after  the  birth  and  death  of  a  sister,  is 
valid  as  to  the  grantee  in  esse  at  the  execution  of  the  deed,  but  cre- 
ates no  rights  in  the  deceased  sister  or  those  claiming  under  her. 

Appeal,  from  the  Circuit  Court  of  Wayne  county;  the 
Hon.  E.  E.  Newlin,  Judge,  presiding. 
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Edwin  Beecher,  and  Creighton  &  Thomas,  for  ap- 
pellants. 

Cretghton,  Kramer  &  Kramer,  and  W.  T,  Bonham, 
for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  a  bill  for  partition,  broug-ht  by  the  appel- 
lants in  the  circuit  court  of  Wayne  county,  wherein  they 
prayed  for  partition  of  the  lands  described  in  the  bill,  as 
heirs-at-law  of  Samuel  Caudle,  deceased.  Amy  E.  Caudle 
put  in  an  answer  to  the  bill,  in  which  she  denied  that 
Samuel  Caudle  was  the  owner  and  seized  of  the  lands 
named  in  the  bill  at  the  time  of  his  death,  and  alleg^ed 
"that  on  November  26,  1884,  said  Samuel  Caudle  and  this 
defendant,  who  was  at  that  time  his  wife,  by  warranty 
deed  of  that  date  conveyed  the  lands  above  described  to 
the  defendants  Isham  E.  Caudle  and  Bertha  M.  Caudle, 
*  *  *  reserving  unto  themselves  their  life  estates 
therein,  which  said  deed  was  on  said  date  duly  acknowl- 
edged, and  afterwards,  on  the  22d  day  of  July,  1885,  filed 
for  record  in  the  recorder's  office  of  the  said  county  of 
Wayne,  *  *  *  and  that  by  reason  of  the  said  convey- 
ance the  entire  estate,  title  and  interest  which  the  said 
Samuel  Caudle  had  prior  to  the  date  of  the  said  convey- 
ance in  the  said  lands,  passed  into  this  defendant  and 
the  said  Isham  E.  Caudle  and  Bertha  M.  Caudle."  The 
answer  further  denied  that  the  complainants  in  said  bill 
and  the  defendants  therein,  except  this  defendant  and 
the  said  Isham  E.  Caudle  and  Bertha  M.  Caudle,  were 
seized  in  fee,  as  tenants  in  common  by  descent  from  said 
Samuel  Caudle,  of  the  said  premises  or  had  any  interest 
therein,  and  allej^ed  that  the  same  belong"ed  solely  to 
Isham  E.  Caudle  and  Bertha  M.  Caudle,  subject  to  the 
life  estate  of  Amy  E.  Caudle.  The  answer  of  Isham  E. 
Caudle  and  Bertha  M.  Caudle  set  up  the  same  defense 
as  that  of  defendant  Amy  E.  Caudle. 
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Upon  the  coming-  in  of  the  answer  the  appellants  filed 
an  amended  bill,  in  which  they  allej^ed  that  the  deed 
claimed  to  have  been  made  by  the  said  Samuel  Caudle 
on  November  26,  1884,  conveying  said  described  lands  to 
Isham  E.  Caudle  and  Bertha  M.  Caudle,  was  never  deliv- 
ered to  the  g-rantees  therein;  that  said  Bertha  M.  Caudle 
was  not  at  that  time  in  being",  but  was  born  on  the  third 
day  of  January,  1890;  that  the  said  deed  purported  to  be  ' 
made  to  "Isham  E.  Caudle  and  his  one  brothers  and  sis- 
ters;" that  he,  said  Isham  E.  Caudle,  at  that  time  had  no 
other  brothers  and  sisters  other  than  the  defendants  and 
complainants  in  this  bill,  as  Bertha  M.  Caudle,  one  of 
the  defendants,  was  not  at  that  time  born ;  that  the  only 
persons  said  term  "one  brothers  and  sisters"  could- have 
referred  to  were  the  other  defendants  and  the  complain- 
ants in  this  bill,  except  the  said  Bertha  M.  Caudle,  who 
was  not  then  born  and  was  not  born  until  January  3,  1890, 
afterward;  that  said  deed  was  never  delivered  and  was 
never  intended  to  be  delivered  to  said  Isham  E.  Caudle, 
or  any  other  of  the  defendants  or  complainants  in  this 
bill.  It  was  also  set  up  in  the  amended  bill  that  at  the 
time  of  the  making  of  said  deed  the  said  defendant  Amy 
E.  Caudle  was  pregnant  and  a  short  time  after  the  mak- 
ing of  said  deed  gave  birth  to  a  female  child,  to-wit,  on 
or  about  the  seventh  day  of  January,  1885;  that  the  said 
child  was  born  after  the  making  of  said  deed,  and  was 
named  Amy  E.  Caudle,  but  said  child,  Amy  E.  Caudle, 
died  on  or  about  March  11,  1885. 

To  the  amended  bill  Isham  E.  Caudle  and  Bertha  M. 
Caudle  filed  a  plea,  in  which  they  set  up  that  in  May, 
1896,  Amy  E.  Caudle,  as  guardian,  filed  a  petition  with 
the  Wayne  county  court  for  leave  to  sell  said  lands  as 
the  property  of  Isham  E.  Caudle  and  Bertha  M.  Caudle; 
that  thereafter  Samuel  Caudle  filed  his  intervening  peti- 
tion in  said  court,  wherein  he  stated  that  he  and  his  wife 
had  deeded  to  Isham  E.  Caudle  and  his  brothers  and  sis- 
ters the  land  mentioned  in  the  petition  of  Amy  E.  Caudle, 
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together  with  other  lands,  by  which  statement  he  in- 
tended to  admit,  and  did  admit,  that  he  si^^ned,  sealed, 
acknowledg'ed  and  delivered  the  deed  referred  to  in  com- 
plainants' bill;  that  by  the  admissions  above  pleaded  the 
said  Samuel  Caudle  and  his  heirs,  the  complainants  here- 
in, were  and  are  estopped  from  denying  the  execution  and 
delivery  of  the  deed. 

Prom  the  foregoing  statement  of  the  pleadings  it  ap- 
pears the  appellants  predicate  their  right  of  recovery  on 
the  ground  that  Samuel  Caudle  died  seized  of  the  lands 
in  controversy  and  that  they  inherited  from  him;  that 
the  deed  executed  November  26,  1884,  by  Samuel  Caudle 
and  wife  to  "Isham  E.  Caudle  and  his  one  brothers  and 
sisters"  was  never  delivered,  aild  hence  the  lands  did  not 
pass  by  the  i^retended  conveyance.  But  appellants,  from 
their  argument  filed  in  this  court,  seem  to  have  changed 
their  position,  and  they  now  claim  that  the  deed  of  No- 
vember 26,  1884,  was  delivered,  and  that  the  title  to  the 
land  passed  under  that  deed  to  Isham  E.  and  Amy  E. 
Caudle,  an  unborn  child;  that  upon  the  death  of  Amy 
E.  Caudle  they  became  possessed  of  an  undivided  inter- 
est in  the  land  as  her  heirs. 

There  is  no  substantial  dispute  between  the  parties 
in  regard  to  the  facts  connected  with  the  execution  of 
the  deed  in  question,  nor  in  regard  to  what  was  said  and 
done  in  regard  to  the  delivery  of  the  instrument.  It  ap- 
pears from  the  record  that  Samuel  Caudle,  the  grantor 
in  the  deed,  was  a  man  advanced  in  years,  who  had  raised 
a  large  family  of  children,  and  having  lost  his  wife  he 
had  married  a  young  woman.  As  a  result  of  the  second 
marriage  one  child  had  been  born  before  the  deed  was 
made,  another  was  expected  to  be  born  within  four  or  five 
weeks,  and  others  might  reasonably  be  expected  at  regu- 
lar periods  so  long  as  the  health  and  vigor  of  the  grantor 
continued.  Having  raised  and  educated  his  children  by 
his  first  wife,  and  being  desirous  of  making  some  provi- 
sion for  his  children  of  the  second  marriage,  he  called  up- 


Digiti 


zed  by  Google 


Feb. '».]  Morris  v.  Caudle.  13 

on  a  justice  of  the  peace  with  a  view  of  making  a  will,  in 
which  he  desired  to  devise  the  land  in  question  to  Isham 
E.  Caudle,  a  son  of  the  second  marriage,  and  such  other 
children  as  might  thereafter  be  born.  Upon  consultation 
with  the  justice  the  latter  told  Caudle  that  a  will  might 
be  broken.  He  then  decided  to  make  a  deed,  and  directed 
the  squire  to  prepare  a  deed  conveying  the  land  to  "Isham 
E.  Caudle  and  his  own  brothers  and  sisters."  The  justice 
prepared  the  deed  as  directed,  but  in  writing  the  name  of 
the  grantees  in  the  deed  he  used  the  word  "one"  instead 
of  "own."  After  the  deed  was  executed  and  acknowl- 
edged, the  grantor.  Caudle,  took  the  instrument  and  car- 
ried it  away.  Upon  arriving  at  his  home  he  gave  it  to  his 
wife,  saying,  "Mother,  here's  your  deed;  take  care  of  it." 
Under  the  facts  as  shown  by  the  record  the  question 
presented  is,  whether  the  unborn  child,  Amy  E.  Caudle, 
took  title  to  the  land  under  the  deed  of  November  26, 
1884,  executed  by  Samuel  Caydle  and  his  wife  to  Isham 
E.  Caudle  and  his  own  brothers  and  sisters.  A  grantee 
must  be  in  esse  at  the  time  the  deed  is  executed,  otherwise 
no  title  will  pass  by  the  deed..  (9  Am.  &  Eng.  Ency.  of 
Law,— 2d  ed.— 131.)  In  Tiedeman  on  Real  Property  (673) 
the  author  says:  "The  common  law  did  not  treat  children 
en  ventre  sa  mere  as  persons  in  esse  for  the  purpose  of  hold- 
ing or  acquiring  property.  This  capacity  only  attached 
upon  their  birth  alive.  Consequently,  by  the  old  com- 
mon law  children  born  after  the  death  of  the  ancestor 
were  precluded  from  participating  with  the  others  in  the 
distribution  of  the  intestate's  estate.  But  this  harsh  rule 
has  now  been  generally  changed  by  statute."  There  is 
no  doubt  in  regard  to  a  posthumous  child  being  entitled 
to  inherit  property  by  descent  under  our  existing  laws 
and  to  also  take  by  devise,  but  an  unborn  child  has  no 
such  existence  as  will  enable  it  to  take  a  present  grant 
of  lands  by  deed.  Indeed,  in  Faloon  v.  Simshauser,  130  III. 
649,  we  held  that  in  case  of  a  grant  of  an  immediate  estate 
in  possession  the  grantee  must  be  in  esse,  and  a  deed  of 
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that  kind  may  be  avoided  by  showing  the  grantee  came 
into  being  subsequently  to  the  delivery  of  the  deed.  In 
speaking  in  regard  to  the  necessity  of  the  existence  of  a 
grantee  in  a  deed  of  conveyance  Tiedeman  (sec-  797)  says: 
"For  the  grant  of  an  immediate  estate  in  possession  it  is 
necessary  that  the  grantee  be  in  ease,  arid  if  it  be  shown 
that  the  grantee  came  into  being  after  the  conveyance  it 
will  avoid  the  deed." 

There  is  another  fatal  objection  to  the  deed, — it  was 
never  delivered  to  the  unborn  grantee  or  to  any  person 
for  her.  As  has  been  seen,  the  deed  was  executed  Novem- 
ber 26, 1884.  The  child  was  bom  January  7, 1885,  and  died 
March  11, 1885.  After  the  deed  was  executed,  the  grantor, 
Caudle,  took  it  home  with  him  and  then  handed  it  to  his 
wife,  and  it  was  kept  in  the  house  where  he  and  his  wife 
resided,  under  his  control,  until  the  last  of  July,  1885, 
when  the  wife  sent  it  to  the  county  seat  to  be  recorded. 
If,  upon  the  execution  of  the  deed.  Caudle  had  delivered 
it  to  his  wife  to  be  by  her  held  for  the  grantees  therein 
named,  we  would  not  hesitate  to  hold  that  the  instrument 
was  delivered;  but  where  one  of  the  grantors  merely 
places  the  deed  in  the  hands  of  the  other  grantor  for  safe 
keeping,  as  was  the  case  here,  and  the  instrument  is  kept 
in  the  possession  and  under  the  control  of  the  grantors, 
the  deed  cannot  be  held  to  be  delivered.  Some  time  after 
the  death  of  the  child  the  deed  was  placed  on  record,  and 
thereafter,  in  May,  1896,  the  grantor  admitted,  as  shown 
by  the  pleadings,  that  he  had  executed  and  delivered  the 
deed.  This  rendered  the  deed  valid  as  to  the  grantee 
Isham  E.  Caudle,  but  had  no  bearing  as  to  the  rights  of 
the  unborn  child  or  any  person  claiming  under  her. 

As  the  appellants  failed  to  establish  title  to  the  prem- 
ises in  question  the  court  properly  dismissed  the  bill,  and 
the  decree  will  be  affirmed.  ^^^  ^^^^^ 
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George  Kiehna  et  aL 

V. 

B.  H.  Mansker  et  al. 
Opinwnfiled  February  17,  1S99.  P^^      15 

1.  Schools— provision  of  School  law  concerning  cJiange  of  school  site     178        151 
construed.     Clause  11  of  section  27  of  article  5  of  the  School  law,     "^^  *^Q| 
(Laws  of  1889,  p.  299,)  concerning  chang^e  of  school  site,  merely  em- 
powers the  school  directors,  when  in  their  opinion  changed  con- 
ditions have  rendered  the  old  site  unsuitable,  to  call  an  election 
submitting  the  question  of  a  change  of  site  to  the  electors. 

2.  Same— /ac<  thai  new  site  is  not  on  pxMic  highway  is  not  ground  for 
caUing  new  election.  School  directors  cannot  annul  an  election  chang- 
ing a  school  site,  repudiate  the  site  chosen  and  call  an  election  to 
vote  on  the  question  of  building  a  new  school  house  on  the  old  site, 

.  discarded  at  the  first  election,  merely  because  the  new  site  is  some 
distance  from  a  public  highway. 

Kiehna  v.  Mansker ,  77  III.  A  pp.  508,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Perry  county;  the  Hon.  William  Hartzell, 
Judge,  presiding". 

John  Boyd,  and  C.  R.  Hawkins,  for  appellants. 

W.  T.  Vaughn,  and  Charles  D.  Kane,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellees  are  school  directors  of  district  No.  4,  in 
township  6,  range  3,  in  Perry  county.  The  school  house 
was  built  about  thirty  years  ago,  upon  a  site  half  a  mile 
east  of  the  center  of  the  district,  and  having  become  di- 
lapidated and  unfit  for  the  purpose  of  a  school,  the  board 
of  directors,  on  January  25,  1897,  called  an  election  and 
gave  notice  of  the  same  to  be  held  February  6,  1897,  for 
the  purpose  of  voting  on  the  following  questions:  For  or 
against  building  a  new  school  house;  for  or  against  pur- 
chasing a  site  for  the  new  school  house  at  the  Derrington 
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well;  for  or  against  building-  on  the  site  at  the  center  of^ 
the  district;  for  or  against  issuing  bonds  to  the  amount 
of  $650,  to  be  used  in  said  building  and  site,  if  needed, 
etc.  The  election  was  held,  and  resulted  in  a  majority 
of  votes  for  building  on  the  site  at  the  center  of  the  dis- 
trict and  for  issuing  the  bonds,  and  a  record  was  made  of 
such  results.  A  conveyance  was  made  to  the  township 
trustees,  for  the  use  of  the  district,  of  the  premises  se- 
lected, consisting  of  one  acre  in  the  north-west  corner 
of  the  south-west  quarter  of  section  26,  in  said  township. 
Advertisements  to  contractors  for  building  a  new  school 
house  were  published  and  bids  received,  and  the  contract 
was  let  to  S.  H.  Carson  for  $535.  Bonds  to  the  amount  of 
$600  were  issued  to  Murphy,  Wall  &  Co.  A  suit  was  in- 
stituted against  the  directors  to  declare  the  election  void 
and  to  enjoin  them  from  building  at  the  center  of  the  dis- 
trict, but  nothing  was  done  under  the  bill  and  they  were 
not  restrained  in  any  way.  At  a  meeting  of  the  board 
July  8,  1897,  a  petition  of  certain  voters  and  residents  of 
the  district  was  presented,  asking  the  board  to  rescind 
and  annul  the  action  locating  the  site  chosen  by  the  elect- 
ors, to  cancel  the  contract  for  building  the  school  house, 
to  rescind  the  order  for  issuing  bonds,  and  to  submit  to 
the  voters  the  proposition  to  vote  for  or  against  building 
a  new  school  house  where  the  old  school  house  stood,  and 
for  or  against  issuing  bonds,  not  to  exceed  $600,  to  pay 
for  the  same.  The  petition  stated  that  there  was  no  pub- 
lic highway  at  the  site  chosen  at  the  election.  At  a  spe- 
cial meeting  of  the  board  held  July  12, 1897,  an  order  was 
entered  rescinding  the  contract  with  Carson  and  revok- 
ing the  order  by  which  the  bonds  had  been  sold,  and  an 
election  was  ordered  on  the  propositions  so  petitioned 
for.  That  election  was  not  held,  for  the  reason  that  ap- 
pellants, who  are  residents  and  tax-payers  of  the  district, 
filed  the  original  bill  in  this  case  and  obtained  a  tem- 
porary injunction  against  the  election.  The  temporary 
injunction  so  obtained  was  dissolved  upon  motion  in  va- 
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cation,  September  11,  '1897,  whereupon  the  board  again 
proceeded  to  call  an  election,  and  on  October  4,  1897,  or- 
dered such  election  to  be  held  on  the  following*  proposi- 
tion: "To  build  a  new  school  house  on  the  old  site  and 
to  issue  bonds  to  the  amount  of  $600."  This  election  was 
held,  and  a  part  of  the  electors,  twenty-six  in  number, 
attended  and  voted  in  favor  of  the  proposition,  and  there 
were  no  votes  against  it.  Appellants  then  filed  their  sup- 
plemental bill,  stating  the  proceedings  at  said  meeting 
of  October  4,  1897,  and  the  holding  of  the  election,  and 
praying  for  an  injunction  against  the  carrying  out  of  such 
proposition.  A  temporary  injunction  was  granted,  and 
the  cause  was  heard  upon  the  bill,  answer  and  proofs 
establishing  the  foregoing  facts,  when  the  injunction  was 
dissolved  and  the  bill  dismissed.  The  Appellate  Court 
has  affirmed  the  decree. 

The  single  fact  from  which  it  is  claimed  that  appellees 
had  a  right  to  ignore  and  annul  the  action  of  the  electors 
in  choosing  a  site  for  the  school  house  is,  that  there  was 
no  public  highway  to  the  site  so  chosen.  It  appears  from, 
the  evidence  that  the  site  was  one-eighth  of  a  mile  from 
the  public  highway  and  that  it  was  Conveyed  by  Theodore 
Walkinghorst,  but  it  does  not  appear  with  any  certainty 
whether  the  district  acquired  a  way  by  necessity,  on  ac- 
count of  its  being  surrounded  by  land  of  the  grantor,  or 
whether  a  license  for  ingress  or  egress  would  be  implied. 
Walkinghorst  testified  that  he  gave  the  directors  the 
right  to  go  in  and  build  the  school  house,  and  one  of 
the  school  directors  testified  that  Walkinghorst  gave  the 
board  permission  to  have  a  route  to  the  site,  while  an- 
other witness  speaks  of  land  of  Mr.  Baker  lying  between 
the  school  house  and  the  road.  In  Wilson  v.  Garrard^  59 
111.  51,  the  school  house  was  erected  on  a  small  lot  form- 
ing a  part  of  a  tract  owned  by  Wilson,  and  it  was  held 
that  until  a  highway  was  provided  children  had  the  right 
necessarily  to  go  to  and  return  home  from  the  school 
house  over  his  land.     Under  the  decision  in  that  case,  if 
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Walkinghorst  granted  the  land  for  a  public  use  neces- 
sarily requiring  that  the  children  of  the  district  should 
go  and  come  to  and  from  school,  a  license  to  pass  over 
his  land  might  fairly  be  implied.  But  however  that  may 
be,  the  site  had  been  selected  by  a  vote  of  the  people 
and  became  the  site  of  the  district.  (School  Law,  sec.  31, 
art.  5;  Hurd's  Stat.  1897.)  In  such  a  case  the  directors 
have  no  power  to  select  a  site  or  to  annul  the  action  of 
the  voters.  The  right  to  do  so  in  this  case  is  claimed  by 
virtue  of  the  eleventh  clause  of  section  27  of  said  article  5, 
which  is  as  follows:  "They  shall  have  power  to  decide 
when  the  school  house  site  or  school  buildings  have  be- 
come unnecessary  or  unsuitable  or  inconvenient  for  a 
school."  That  clause  confers  a  power  to  be  exercised 
when  changed  conditions  have  rendered  a  site  once  choSen 
by  the  voters  unsuitable  or  inconvenient  in  the  opinion 
of  the  board,  and  the  power  given  in  such  case  is  to  take 
the  initiative  for  the  choice  of  another  site  by  calling  an 
election  and  submitting  the  question  to  the  voters.  A 
change  in  the  center  of  population,  or  other  conditions, 
may  occur,  and  the  language  of  the  statute  implies  some 
such  change  of  condition  which  will  authorize  action  by 
the  board,  and  not  a  simple  refusal  to  carry  out  the  will 
of  the  voters.  In  this  case,  nothing  had  happened  after 
the  choice  of  the  site  by  the  voters  to  render  it  unsuit- 
able or  inconvenient,  and  the  voters  acted  in  view  of  the 
same  conditions  and  with  the  same  facts  before  them  as 
the  board  when  it  attempted  to  annul  their  action.  It 
does  not  even  appear  that  there  was  not  a  right  of  way 
from  the  public  highway,  either  by  necessity  or  from  an 
implied  license,  and  if  there  was  not,  it  had  not  been  de- 
termined that  such  a  way  could  not  be  reasonably  secured 
or  a  public  highway  laid  out.  The  right,  as  claimed,  is 
simply  to  repudiate  any  site  selected  by  the  voters  if  it 
does  not  meet  the  views  or  wishes  of  the  board,  and  to 
call  an  election  to  build  on  an  original  site  discarded  and 
defeated  at  the  election.    We  do  not  understand  the  stat- 
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ute  as  conferrini^  such  power.  The  question  of  the  site 
had  been  settled  at  the  election  held  in  February,  1897, 
and  until  it  should  become  unsuitable  or  inconvenient, 
or  it  had  been  found  that  the  only  objection  made  to  it 
by  the  directors  was  not  and  could  not  be  reasonably 
removed,  there  was  no  rig^ht  to  call  an  election  to  build 
a  school  house  on  the  old  site. 

The  judg-ment  of  the  Appellate  Court  and  the  decree 
of  the  circuit  court  are  reversed  and  the  cause  is  remanded 
to  the  circuit  court  ^^^^^^^  ^^^  remanded. 


Frank  Gilman  et  al. 

V,  197    1241' 

The  People  of  the  State  of  Illinois.  |i78      19 

198   niffl 
Opinion  filed  February  17 j  1S99,  T78""l9 

202    »  64 

1.  Appeals  and  errors — when  assignment  of  error  canru)t  be  con-  - 

sidered.    The  Supreme  Court  cannot  consider  assignments  of  error  I^J®        1^ 
with  reference  to  rulings  on  objections  to  testimony  for  the  State  '  ' 

where  no  attempt  is  made  to  abstract  the  evidence  upon  that 
branch  of  the  case,  counsel  having  merely  referred  to  over  sixty 
pages  of  a  voluminous  record  as  containing  improper  questions. 

2.  Same — verdict  of  conviction  not  lightly  disturbed  as  not  sustained  by 
proof.  It  is  only  when  the  Supreme  Court  is  satisfied,  from  a  care- 
ful consideration  of  the  whole  evidence,  that  there  is  reasonable 

doubt  of  the  guilt  of  the  accused,  that  it  will  set  aside  a  verdict  of  ' 

conviction  as  not  sustained  by  proof. 

3.  Evidence — what  not  sufficient  to  overcome  circumstaniial  evidence 
ofifuxU.  Circumstantial  evidence  of  homicide  showing  violent  treat- 
ment of  the  deceased  in  the  saloon  of  the  accused  is  not  overcome 
by  evidence  that  there  were  two  fights  that  afternoon  in  a  neigh- 
boring saloon,  and  that  the  body  of  deceased  was  found  in  a  barn 
close  to  the  heels  of  a  kicking  horse  a  few  minutes  after  he  ran 
from  defendant's  saloon,  where  there  is  no  evidence  that  deceased 
was  present  at  such  fights  and  his  wounds  are  not  such  as  would  be 
inflicted  by  a  kick  from  a  horse. 

4.  The  court  reviews  the  evidence  in  this  case  and  declines  to 
interfere  with  the  jury's  verdict  convicting  plaintiffs  in  error  ot 
manslaughter. 
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Writ  op  Error  to  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  F.  Bookwalter,  Judge,  presiding. 

J.  W.  Keeslar,  and  Mabin  &  Clark,  for  plaintiffs 
in  error  Gilman  and  Underwood. 

C.  M.  Swallow,  (H.  M.  Steely,  of  counsel,)  for  plain- 
tiff in  error  Halbert. 

Edward  C.  Akin,  Attorney  General,  and  S.  G.Wilson, 
State's  Attorney,  (George  T,  Buckingham,  C.  A.  Hill, 
and  B.  D.  Monroe,  of  counsel,)  for  the  People. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

On  the  13th  day  of  September,  1898,  and  a  few  minutes 
after  four  o'clock  in  the  afternoon,  one  William  Swank 
arrived  in  Westville,  in  Vermilion  county,  Illinois,  from 
his  home  near  Indianola,  and  at  about  half-past  five 
o'clock  of  the  same  afternoon  his  dead  body  was  found 
in  a  livery  stable  a  short  distance  from  the  depot  and 
near  a  saloon  kept  by  plaintiff  in  error  Prank  Gilman. 
The  plaintiffs  in  error,  Frank  Gilman,  Albert  Underwood 
and  Walter  Halbert,  with  Peter  Carp  and  Joseph  Bitius, 
were  indicted  for  the  crime.  On  trial  the  plaintiffs  in  er- 
ror were  found  guilty  of  manslaughter  and  sentenced  to 
the  penitentiary  for  one  year.  The  other  two  defendants 
were  acquitted. 

From  the  time  Swank  arrived  in  Westville,  at  4:08 
P.  M.,  iHitil  he  was  found  dead  did  not  exceed  one  hour 
and  thirty-one  minutes.  As  far  as  this  record  shows  he 
was  sound  in  body  and  in  good  health  at  the  time  he  ar- 
rived in  Westville.  At  the  time  he  was  found  dead  there 
was  the  mark  of  a  blow  extending  from  the  nose  in  a 
straight  line  across  the  left  side  of  the  head,  just  bruis- 
ing the  tip  of  the  left  ear.  The  wound  was  six  inches 
in  length  and  about  one  inch  in  breadth.  It  had  the 
appearance  of  having  been  made  by  a  smooth,  round, 
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hard  and  perfectly  straight  instrument.  The  larynx  of 
his  throat  was  crushed  and  utterly  destroyed  and  the 
nose  was  broken.  There  were  no  outside  visible  marks  of 
the  condition  the  larynx  was  in.  There  were  a  number 
of  small  cuts,  scratches  and  pricks  upon  the  right  side 
of  the  neck,  just  under  the  ear  and  jaw  bone.  There  were 
also  one  or  two  small  marks  or  cuts  on  the  head,  and 
there  seems  to  have  been  a  bruise  or  mark  upon  the 
outside  of  the  left  limb,  below  the  knee.  When  he  ar- 
rived in  Westville  he  went  immediately  to  a  saloon  kept 
by  one  Myers,  and  in  a  very  short  time  went  from  there 
to  a  saloon  kept  by  the  plaintiff  in  error  Frank  Oilman. 
Here  he  shook  a  game  of  dice  with  Oilman  and  played  a 
game  of  pool  with  a  man  by  the  name  of  Peter  Johnson, 
and  also  shook  two  or  three  games  of  dice  with  the  said 
Johnson,  drinking  beer  or  whisky  in  the  meantime  in  the 
said  saloon.  He  left  the  saloon  of  Oilman  about  4:45  or 
4:50  P.  M.,  according  to  the  evidence  of  Oilman,  and  at 
about  five  o'clock  he  returned,  and  remained  there  until, 
according  to  the  evidence  of  all  of  the  defendants,  he  was 
ordered  out  by  Oilman,  and  from  which  place  he  was  seen 
by  the  witness  Wesley  Anderson  coming  out  of  the  saloon 
door.  As  he  was  passing  out  a  bottle  was  thrown  at  him. 
He  then  ran  in  a  northeasterly  direction  toward  the  door 
of  the  livery  stable*  in  which  he  was  found  dead.  This 
could  not  have  been  to  exceed  fifteen  minutes  previous 
to  the  time  that  his  dead  body  was  found.  It  seems  from 
the  evidence  that  not  more  than  ten  minutes  intervened. 
Prom  where  the  witness  Anderson  stood  he  could  not  see 
into  the  door  of  the  livery  stable,  but  did  see  deceased 
disappear  behind  the  office  at  the  south-west  comer  of 
the  stable  and  in  a  direct  line  with  the  west  door,  and 
he  is  certain  that  he  did  not  pass  on  and  beyond  the 
north-west  corner  of  said  barn.  He  must  have  entered 
the  bam  then  and  there.  When  found  the  body  was  lying 
upon  its  back,  with  the  legs,  from  the  knees  down,  behind 
a  pony,  with  the  rest  of  the  body  lying  in  a  vacant  stall 
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just  north  of  said  pony.  The  pony  stood  with  its  head 
to  the  east,  and  just  behind  the  pony  was  a  door  opening 
out  of  the  barn.  This  door  was  fastened  with  a  latch  on 
the  inside,  and  at  the  time  the  body  was  found  was  so 
fastened.  There  was  no  way  to  fasten  or  unfasten  said 
door  from  the  outside.  At  the  time  Swank  was  in  the 
saloon  of  Oilman,  and  just  previous  to  his  fleeing  there- 
from, there  were  also  in  the  said  saloon  the  plaintiflfs  in 
error  Underwood  and  Halbert  and  Peter  Carp  and  Joseph 
Bitius.  Within  fifteen  minutes  from  the  time  the  man 
was  seen  fleeing  from  Oilman's  saloon  the  dead  body  was 
found  bearing*  evidence  that  death  resulted  from  violence. 
There  were  two  injuries,  either  of  which  would  cause 
death.  The  evidence  shows  the  blow  on  the  side  of  the 
head  was  given  by  a  smooth,  round,  straight,  hard  sub- 
stance. The  th^^roid  cartilage  or  Adam's  apple  is  shown 
by  the  evidence  to  have  been  crushed.  The  physicians 
who  examined  the  body  agree  that  the  condition  of  the 
larynx  could  have  been,  and  probably  was,  produced  by 
choking,  although  a  rapidly  thrown  missile,  hard  and 
smooth,  delivered  upon  the  larynx,  would  be  sufficient 
to  i)roduce  a  wound  of  that  kind.  A  blow  with  any  hard 
substance,  or  the  fist,  might  also  cause  the  injury.  They 
state  the  larynx  was  utterly  destroyed,  and  in  their  opin- 
ion the  condition  of  his  lungs  showed  conclusively  that 
this  happened  before  he  quit  trying  to  breathe.  Prom 
this  evidence  it  is  clear  the  death  of  Swank  resulted  from 
violence  received  at  the  hands  of  some  person  or  persons. 
The  next  question  which  presents  itself  is,  does  this 
evidence  prove  the  defendants  guilty  of  that  crime  be- 
yond a  reasonable  doubt?  The  evidence  is,  that  Sw^ank 
arrived  in  Westville  with  a  considerable  amount  of  pa- 
per money,  and  at  the  time  he  was  playing  pool  with 
Peter  Johnson,  in  Oilman's  saloon,  the  witness  McKins- 
try  saw  him  changing  a  pocket-book  from  one  pocket  to 
another,  and  also  saw  money  sticking  out  between  the 
clasps  of  the  pocket-book.     This  must  have  been  very 
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close  to  five  o'clock,  according  to  the  evidence  of  John- 
son, with  whom  he  played  pool  and  shook  dice  for  the 
drinks.  When  Johnson  left  the  saloon  he  left  Swank  in 
there.  There  is  nothing  in  the  evidence  to  show  that 
Swank  left  the  saloon  from  that  time  until  the  time  he 
fled  from  it,  at  the  time  the  bottle  was  thrown,  except 
the  evidence  of  Gilman  that  he  went  out,  and  the  evi- 
dence of  Gilman  and  Halbert  that  he  returned  while  they 
were  shaking"  dice.  Some  fifteen  minutes  after  Peter 
Johnson  left  the  saloon, — at  about  5:05  or  5:10  P.  M., — 
Walter  Halbert  came  in,  according  to  his  testimony,  and 
commenced  shaking  dice  with  Gilman  for  beer.  He  and 
Gilman  testified  that  about  this  time  Underwood  and 
Swank  came,  and  that  in  a  short  time  thereafter  Peter 
Carp  and  Joseph  Bitius  came  in.  There  is  conflict  in  the 
evidence  of  the  defendants  as  to  where  Halbert  and  Un- 
derwood were  at  the  time  the  bottle  was  thrown.  They 
maintain  that  they  were  on  the  east  side  of  the  saloon. 
Carp  and  Bitius  testified  that  at  the  time  they  came  into 
the  saloon.  Swank,  Gilman,  Halbert  and  Underwood  were 
all  four  shaking  dice  at  the  bar.  Bitius  went  out  back  of 
the  saloon  after  drinking  a  glass  of  beer,  leaving  Carp 
and  the  other  four  in  the  saloon,  and  when  he  returned 
everybody  had  gone  out  of  the  saloon  except  Gilman  and 
Peter  Carp.  According  to  the  testimony  of  Peter  Carp, 
Gilman,  Swank,  Halbert  and  Underwood  were  shaking 
dice  at  the  bar  just  before  the  time  the  bottle  was  thrown. 
According  to  the  testimony  of  the  three  defendants  only 
Swank  and  Gilm«in  were  shaking  dice  at  that  time.  Ac- 
cording to  the  evidence  of  Gilman,  although  they  shook 
three  games  of  dice,  there  was  a  continual  dispute,  and 
at  no  time  did  Swank  call  for  the  drinks  at  the  end  of 
either  of  the  three  games.  According  to  the  evidence 
of  Gilman,  Halbert  and  Underwood,  during  the  progress 
of  these  three  games  the  dice-box  was  changed.  How 
Halbert  and  Underwood  could  have  known  this  if  they 
were  not  at  the  bar  is  not  shown.    It  appears  that  Swank 
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did  not  call  for  the  drinks  on  the  games  of  dice  shaken 
by  them,  although  invariably  the  loser.  The  dice  game 
broke  up  and  Swank  was  ordered  out  of  the  saloon.  Ac- 
cording to  the  evidence  of  all  three  of  the  defendants, 
without  any  resistance  or  trouble  he  peaceably  turned 
and  walked  across  the  saloon  and  back,  and  then  passed 
out  through  the  door.  Without  any  provocation  what- 
ever we  find  Gilman  hurling  a  pepper-sauce  bottle  at  him 
just  as  he  was  leaving  the  door.  Halbert  and  Underwood 
testified  that  just  previous  to  his  leaving  the  saloon  they 
were  on  the  east  side  of  the  saloon,  and  that  Swank 
walked  over  near  them  when  first  ordered  from  the  sa- 
loon. The  physicians  testified  that  a  man  injured  as 
Swank  was  might  have  life  enough  left  in  him  to  make 
a  final  plunge  or  run  for  a  considerable  distance  before 
falling.  Dr.  Pallis  testified:  "I  don't  think  he  would 
travel  far,  but  men  with  terrible  injuries  have  been  known 
to  go  some  little  distance."  Witness  Anderson  testifies 
that  he  saw  Swank  come  from  the  .saloon  running  in  a 
stooped  position,  and  that  as  he  reached  the  door  he  was 
struck  about  the  neck  with  a  bottle.  This  bottle  must 
have  gone  to  pieces  and  the  flying  glass  made  the  cuts 
on  the  neck  and  jaw.  Some  of  the  pieces  also  struck  the 
door,  as  there  were  some  scars  made  on  the  door  by  flying 
glass  striking  it.  They  were  small  scars,  only  removing 
the  paint  from  the  wood.  According  to  the  evidence  of 
Anderson,  when  Swank  got  onto  the  porch  he  straight- 
ened up  and  ran  rapidly  and  disappeared  in  the  barn. 
The  defendant  Underwood  also  testifies  that  he  saw  him, 
after  he  went  out  of  the  saloon,  running  past  the  window. 
Taking  the  evidence  bearing ui:>on  the  conduct  of  these 
defendants,  we  have  Gilman,  as  shown  by  the  evidence 
of  Stark,  an  officer,  denying  that  there  had  been  a  fight 
or  trouble  in  his  saloon.  Afterwards,  when  confronted 
by  the  officer  with  the  statement  that  there  had  been 
trouble  in  the  saloon  he  admitted  it.  The  evidence  of 
Critchfield  is,  that  Gilman  said  to  Underwood  to  keep 
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still  about  what  hapx)ened  in  the  saloon  that  day.  The 
evidence  of  Critchfield  is  that  Gilman  had  him  (Critch- 
field)  take  him  (Gilman)  down  to  the  room  of  Walters, 
with  whom  Underwood  roomed;  that  the  latter  was  called 
from  bed  and  struck  a  light,  but  was  told  from  the  out- 
side to  put  the  light  out;  that  he  went  out  and  talked 
quite  awhile  and  then  returned  to  bed.  The  next  morning 
Underwood  told  Walters,  in  answer  to  an  inquiry,  that 
he  didn't  know  who  it  was  that  was  there  and  called  him 
out  the  night  before,  and  further  told  him  to  say  nothing 
about  any  one  being  there.  There  is  evidence  of  a  state- 
ment of  Underwood  to  Anderson  at  the  depot,  just  after 
he  and  Halbert  came  from  the  saloon  and  immediately 
after  Swank  had  fled  from  the  saloon.  They  wanted  to 
know  what  became  of  that  man  that  ran  out  of  the  saloon, 
and  in  answer  to  an  inquiry  of  Anderson's  as  to  what  the 
trouble  was  over  there,  Underwood  stated  that  it  was 
none  of  his  business.  According  to  the  evidence  of  An- 
derson, at  the  time  Halbert  and  Underwood  came  from 
the  saloon  over  to  the  dei)ot  "Halbert  spoke  up  and  said 
he  would  not  let  any  strange  man  shake  dice  with  him." 
According  to  the  evidence  of  Oliver  Kidd  he  arrived  at 
Westville  on  the  5:35  train  and  went  immediately  to  Oil- 
man's saloon,  where  he  saw  Underw^ood,  Halbert,  Critch- 
field, Oilman  and  one  foreigner.  The  first  four  were  in 
a  conference  by  themselves  and  were  talking  of  a  fight 
and  also  drinking  beer.  Kidd  heard  the  remark  made 
"that  he  got  what  he  needed — that  it  would  teach  farmers 
to  keep  out  of  other  people's  games,"  and  heard  Oilman 
say  that  he  didn't  hit  the  man.  Kidd  is  very  positive  that 
Critchfield,  Halbert  and  Underwood  were  standing  at  the 
bar,  with  a  glass  of  beer  each,  at  the  time  he  heard  this 
conversation  in  the  saloon,  though  this  evidence  is  dis- 
puted by  the  defendants.  It  was  argued  by  the  defense 
that  this  evidence  was  not  proper  as  to  Halbert,  and  yet 
the  witness  Kidd  says  that  Halbert,  Critchfield  and  Un- 
derwood were  all  three  standing  at  the  bar  talking  with 
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Oilman,  and  that  the  conversation  was  had  in  the  pres- 
ence of  all  four.  The  evidence  was  competent  as  against 
Halbert. 

From  this  evidence  it  is  clear,  not  only  that  the  death 
of  Swank  resulted  from  a  crime,  but  it  also  shows  that 
that  crime  must  have  been  committed  in  Oilman's  saloon 
and  that  all  these  defendants  were  present  there  at  the 
time.  Declarations  made  by  them,  and  by  others  in  their 
presence,  clearly  implicate  them  as  being  engaged  in  a 
difficulty  in  that  saloon,  and  no  other  difficulty  is  shown 
therein  other  than  the  one  wherein  Swank  was  the  vic- 
tim. This  evidence  was  for  the  jury.  The  plaintiffs  in 
error  contend  that  this  evidence  is  not  sufficient  to  sus- 
tain a  conviction.  Ax^plicable  to  the  facts  thus  shown, 
what  -was  said  in  McCoy  v.  People,  175  111.  224,  not  only 
states  the  rule  of  law  but  is  exceedingly  appropriate. 
On  page  229  it  is  said:  "The  law  has  placed  the  determi- 
nation of  that  question  with  the  jury,  and  it  is  only  when 
this  court  is  satisfied,  from  a  careful  consideration  of  the 
whole  testimony,  that  there  is  a  reasonable  doubt  of  the 
guilt  of  the  accused  that  it  will  interfere  with  the  verdict 
of  the  jurjj'  on  the  ground  that  the  evidence  does  not  sup- 
port the  verdict.  (Gainey  y.  People,  97  111.  270.)  We  are 
satisfied  the  evidence  sustains  the  verdict  of  the  jury, 
and  that  the  jury  would  have  been  justified  in  inflicting, 
under  the  evidence  in  the  record,  a  much  heavier  pun- 
ishment." 

The  only  evidence  attempted  to  be  introduced  by  the 
defendants  was  that  the  deceased  was  found  dead  behind 
a  vicious  mare  that  was  in  the  habit  of  kicking,  and  that 
in  another  saloon  near  Oilman's  saloon  two  fights  oc- 
curred that  afternoon.  There  was  no  evidence  to  show 
the  deceased  was  present  at  either  of  those  fights,  nor  is 
there  any  evidence  to  show  the  bruises  inflicted  were  of 
a  character  that  could  be  caused  by  the  kick  of  a  horse, 
but  the  evidence  shows,  on  the  contrary,  that  the  bruises 
could  not  have  been  so  caused. 
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Counsel  for  plaintiffs  in  error  complain  of  the  niling^s 
of  the  court  in  reference  to  objections  to  testimony  for 
the  State.  Counsel  have  not,  however,  done  more  than 
refer  to  a  record  which  comprises  over  five  hundred  pag"es, 
and  their  reference  to  that  record  is  by  the  pag'e  there- 
of, without  allusion  to  the  particular  rulinj^.  No  effort 
has  been  made  to  abstract  this  branch  of  the  evidence. 
Over  sixty  pages  are  referred  to  as  containing  questions 
objected  to,  and  not  a  single  question  is  abstracted  or 
pointed  out.  We  cannot  consider  the  assignments  of  error 
on  this  branch  of  this  record. 

It  is  objected  that  the  bailiff  in  charge  of  the  jury  was 
in  the  jury  room  and  made  a  map  sliowing  the  location 
of  the  different  points  referred  to  in  the  evidence.  A 
careful  reading  of  the  affidavits  in  support  of  a  motion 
for  a  new  trial  on  this  branch  of  the  case  shows  that  the 
map  was  made  by  one  of  the  jurors,  and  that  the  bailiff 
took  no  part  in  the  deliberations  of  the  jury  or  in  making 
or  explaining  the  map.    This  error  is  not  well  assigned. 

Error  is  assigned  in  giving  instructions  for  the  State 
and  in  modifying  and  refusing  instructions  asked  by  the 
defendants.  Thirty-six  instructions  were  given  in  behalf 
of  the  People,  many  of  them  being  a  definition  of  murder 
and  manslaughter,  etc.  The  defense  asked  thirty  in- 
structions, some  of  which  were  given  as  asked  and  others 
modified  and  given.  Fourteen  were  refused.  The  instruc- 
tions given  for  the  defense  covered  every  phase  of  the 
case,  and  from  a  careful  examination  of  them  we  find  no 
error  in  the  giving,  modifying  or  refusing  of  instructions. 

The  evidence  supports  the  verdict  and  we  find  no 
error  in  the  record.  The  judgment  of  the  circuit  court 
of  Vermilion  county  is  therefore  affirmed. 

Judgment  affirmed. 
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Henry  Ording,  Jr. 

V, 

William  H.  Burnet. 
Opinion  filed  February  17y  1899. 

Foreclosure — notes  are  evidence  prima  facie  s^tfficient  to  authorize 
decree.  Notes  introduced  in  evidence  on  foreclosure  of  a  trust  deed 
are  evidence  prima  facie  sufficient  to  authorize  the  master  to  find 
and  report  whether  they  are  the  ones  secured,  and,  if  so,  the  amount 
due  thereunder  for  which  he  recommends  a  decree. 

Ording  v.  Btirnei,  77  111.  Apj).  220,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding*. 

Charles  Pickler,  for  appellant. 

Oliver  &  Mecartney,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming  a  decree  of  the  circuit  court  of  Cook 
county  in  a  proceeding  instituted  by  William  H.  Burnet, 
against  Henry  Ording,  Jr.,  and  others,  to  foreclose  a  deed 
of  trust.  The  only  ground  relied  upon  in  the  argument  to 
reverse  the  judgment  of  the  Appellate  Court  is,  that  the 
record  contains  no  evidence  as  to  the  amount  of  money 
due.  This  is  a  misapprehension  of  the  evidence  heard  in 
the  circuit  court.  The  cause  was  referred  to  the  master 
in  chancery  to  take  and  report  the  evidence.  Two  notes, 
of  $400  each,  were  produced  before  the  master,  and  he 
found,  and  so  reported,  that  there  was  due  on  the  two 
notes,  principal  and  interest,  $H91.07.  He  also  found 
that  the  notes  were  secured  by  a  deed  of  trust  on  the 
premises  described  in  the  bill,  and  recommended  the  re- 
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lief  prayed  for  in  the  bill.  The  testimony  introduced 
before  the  master  was  sufticient,  in  our  opinion,  to  au- 
thorize the  decree  of  foreclosure.  The  judgment  of  the 
Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


John  Carpenter  et  al. 

V. 

The  Capital.  Electric  Company. 

Opinion  filed  February  17 ^  1899, 

1.  Easements— eoscw^nf  of  travel  does  not  inckide  right  to  ftaue  eko 
trie  light  wires  erect^^d.  An  easement  of  travel  over  a  private  alley, 
the  fee  of  which  is  in  the  abutting  owners,  does  not  include  the 
right  to  have  electric  light  wires  and  poles  erected  without  the 
consent  of  the  owner  of  the  fee  of  the  portion  of  the  alley  over 
which  the  wires  extend. 

2.  Streets  and  alleys — electric  light  wires  in  private  alley  are  an 
additional  servitude.  The  erection  of  poles  and  wires  in  a  private 
alley,  the  fee  of  which  is  in  the  abutting  owner,  for  the  purpose  of 
supplying  light  to  a  private  party  who  has  an  easement  of  travel 
over  the  alley,  constitutes  an  additional  servitude,  which  the  owner 
of  the  fee  is  not  required  to  bear  without  compensation. 

3.  Same — electric  coifipany  camwt  string  xdres  in  private  alley  without 
consent  of  owner  of  fee.  An  electric  company  having  authority  from 
the  city  to  erect  poles  and  string  wires  in  the  public  streets  and 
alleys,  cannot  erect  poles  and  wires  in  a  private  alley  without  the 
consent  of  the  owner  of  the  fee. 

4.  Equity — equity  may  entertain  bill  to  remove  electric  wires  from  pri- 
vate alley.  Equity  has  jurisdiction  of  a  bill  by  the  owner  of  the  fee 
of  a  private  alley  subject  to  an  easement  of  travel  by  the  owners 
of  adjoining  property,  to  compel  the  removal  of  electric  light  poles 
and  wires  erected  in  the  alley  without  his  consent. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

This  is  a  bill  filed  by  the  appellants  against  the  ap- 
pellee, praying  that  the  appellee  may  be  decreed  to  take 
down  two  electric  wires  and  a  cross-arm,  stretched  and 
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extending  over  a  private  alley  in  the  rear  of  the  property 
of  the  appellants  in  the  city  of  Springfield,  and  to  remove 
said  wires  and  cross-arm  from  §aid  alley,  so  as  to  render 
the  use  thereof  with  the  appurtenances  by  the  appellants 
as  the  same  was  used  previous  to  the  erection  of  the  said 
wires  and  cross-arm.  The  bill  was  answered  by  the  ap- 
pellee; and,  upon  .hearing  had,  a  decree  was  entered  by 
the  circuit  court  dismissing  the  bill  at  the  cost  of  the 
appellants.  The  present  appeal  is  prosecuted  from  such 
decree  of  dismissal. 

The  facts,  as  shown  by  the  pleadings  and  proofs,  are 
substantially  as  follows:  The  appellants  herein  are  the 
children  of  one  William  Car|)enter,  now  deceased.  Wil- 
liam Carpenter,  in  his  lifetime,  purchased  at  a  judicial 
sale,  held  under  a  decree  of  the  circuit  court  of  Sangamon 
county  entered  in  a  certain  suit  pending  therein,  certain 
lots  fronting  thirty-six  feet  on  Washington  street  in  the 
city  of  Springfield,  and  running  north  ninety-seven  feet, 
and  received  for  said  property  from  the  master  in  chan- 
cery of  said  court  two  deeds,  one,  dated  October  25, 1852, 
and  the  other,  dated  December  20,  1855.  One  of  said 
deeds  conveyed  a  strij)  ten  feet  wide  and  ninety-seven 
feet  deep,  and  the  other  of  said  deeds  conveyed  a  strip 
twenty-six  feet  wide  and  ninety-seven  feet  deei^.  The 
deeds  contained  these  words:  "Ten  feet  in  width  by 
twenty-six  feet  (or  ten  feet)  on  the  north  end  to  be  used 
as  an  alley."  In  1852  said  master  in  chancery,  in  pursu- 
ance of  the  decree  in  the  same  cause,  sold  to  one  S.  B. 
Fisher  a  parcel  of  land  immediately  west  of  the  parcel 
so  sold  to  William  Carpenter,  and  having  a  frontage  of 
twenty-two  feet  on  Washington  street  and  a  depth  of 
ninety-seven  feet;  in  the  same  year  the  master  in  chan- 
cery, in  pursuance  of  the  same  decree,  sold  to  Fagan  and 
Fitzpatrick  a  parcel  of  land  immediately  west  of  the  land 
sold  to  Fisher,  and  having  a  frontage  of  twenty-two  feet 
on  Washington  street  and  a  dei)th  of  ninety-seven  feet. 
All  said  deeds  to  Cari)enter  and  Fisher  and  Fagan  and 
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Fitzpatrick  were  made  at  the  same  time  and  by  virtue  of 
the  same  decree  in  the  same  cause.  Each  of  the  deeds 
to  Fisher  and  to  Fagan  and  Fitzx)atrick  contained  the 
words:  "Ten  feet  in  width  by  twenty- two  feet  on  the 
north  end  to  be  used  as  an  alley."  The  grantees  in  said 
deeds  took  immediate  possession  of  the  premises  so  sold 
to  them,  and  they,  or  their  grantees,  and  descendants 
by  themselves  or  tenants  have  remained  in  i)OSsession 
thereof  for  more  than  twenty  years  last  past,  and  are 
now  in  possession  of  the  same.  There  are  no  other  words 
in  said  deeds  restricting  the  rights  of  the  grantees  there- 
in, except  the  words  above  quoted.  The  said  alley  was 
closed  at  the  west  end  thereof,  and  extended  westward 
from  its  eastern  opening  only  eighty  feet,  and  did  not 
run  through  the  block  in  which  it  is  located.  Said  alley 
has  been  open  for  the  benefit  of  the  i>arties,  for  whom 
it  was  created,  since  said  deeds  were  executed,  and  has 
been  in  continual  use.  The  property  in  question  is  situ- 
ated on  the  north-east  corner  of  the  public  square  in 
Springfield,  and  was,  when  said  deeds  were  made,  and 
is  now,  business  property;  and  business  buildings  were 
erected  thereon  soon  after  said  deeds  were  executed. 

The  appellee  is  a  corporation,  organized  under  the 
laws  of  Illinois,  and  has  a  grant  from  the  city  of  Spring- 
field to  erect  poles  and  wires  for  the  purpose  of  conduct- 
ing electric  currents  for  the  puri^ose  of  furnishing  electric 
lights  on  all  the  streets  and  alleys  of  said  city.  The 
tenant,  occupying  the  building  on  the  lot  twenty-two  feet 
wide  sold  to  Fisher,  and  lying  next  west  of  the  lot,  on 
which  the  building  of  the  appellants  thirty-six  feet  wide 
stands,  requested  the  appellee  to  introduce  electric  light 
into  the  building  on  said  lot  next  west  of  the  lot  of  ap- 
pellants through  said  alley,  which  was  accordingly  done. 
The  wires  were  strung  for  this  purpose  along  said  alley 
entering  the  alley  at  the:  east  end  thereof.  The  eastern 
ends  of  said  wires  are  attached  to  a  pole  erected  in  Sixth 
street,  which  runs  north  and  south  on  the  east  side  of  the 
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building  of  appellants;  and  the  wires  extend  west  over 
said  alley  to  the  premises  immediately  west  of  the  lot  of 
appellants;  the  west  ends  of  said  wires,  which  are  two  in 
number,  are  attached  to  a  cross-arm  fastened  to  a  pole  at 
the  top  thereof,  which  cross-arm  extends  into  the  alley; 
said  wires' are  about  fourteen  feet  above  the  surface  of 
the  g-round,  and  about  three  feet  in  the  rear  of  the  store 
building  on  the  premises  of  the  apj^ellants;  the  pole,  to 
which  the  western  ends  of  the  wires  are  attached,  does 
not  stand  in  said  alley,  but  said  cross-arm  and  pole  are 
wholly  upon  the  premises  to  the  west  of  the  lot  of  the 
appellants.  Said  wires  are  now  used  by  appellee  to  fur- 
nish electricity  for  lighting*  purposes  to  the  tenants  of 
the  building,  adjoining  the  building  of  the  appellants  on 
the  west.  The  wires  were  erected  without  the  knowledge 
or  consent  of  appellants,  or  of  either  of  them^  before  the 
commencement  of  this  suit,  and  appellants  requested  ap- 
pellee to  remove  said  wires  and  cross-arm  from  said  alley, 
but  appellee  refused  and  still  refuses  to  take  down  the 
two  electric  wires  and  cross-arm  from  the  alley.  The 
present  tenants  of  the  Fisher  lot  are  in  the  rightful  pos- 
session of  and  entitled  to  the  enjoyment  of  all  easements 
and  appurtenances  created  in  favor  of  the  Fisher  lot. 

C.  A.  Keyes,  for  appellants. 

Brown,  Wheeler,  Brown  &  Hay,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  alley  in  the  rear  of  the  building  of  ai^pellants  is 
a  private  alley,  created  for  the  use  of  the  appellants  and 
of  the  owners  of  the  two  lots  lying  west  of  the  lot  of  the 
appellants.  It  is  alleged  in  the  bill,  that  the  easement, 
consisting  of  the  use  of  said  alley,  as  created  by  the  orig- 
inal deeds  conveying  the  property,  was  so  created  for  the 
benefit  of  the  property  of  the  appellants,  and  of  the  two 
pieces  of  property  adjoining  the  property  of  the  appel- 
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lants  on  the  west.  It  is  admitted  in  the  answer  that  the 
alley  was  reserved,  as  alleged  in  the  bill,  for  the  benefit 
of  the  properties  aforesaid,  and  for  a  right  of  way  to  and 
from  the  rear  of  said  premises.  The  words  contained  in 
the  deeds,  to- wit:  "Ten  feet  in  width  *  *  *  on  the 
north  end  to  be  used  as  an  alley,"  taken  in  connection 
with  the  allegations  of  the  bill'and  the  admissions  of  the 
answer  as  above  set  forth,  clearly  indicate  that  the  alley 
is  a  private  alley.  The  purpose  of  the  reservation  in  the 
deeds  was  not  for  the  use  of  the  public,  but  for  the  use  of 
the  parties  to  the  deeds;  and,  hence,  the  public  acquired 
no  right  to  the  use  of  the  alley;  and  no  public  easement 
was  created  therein.  The  fee  of  that  portion  of  the  alley, 
ten  feet  wide  and  thirty-six  feet  long  in  the  rear  of  the 
building  of  the  appellants,  was  in  the  appellants,  as  own- 
ers of  the  abutting  property,  subject,  however,  to  the 
right  of  the  property  owners  on  ttie  west  to  use  the  strip 
of  land  reserved  for  the  purposes  of  an  alley.  In  other 
words,  the  title  is  in  the  appellants,  but  the  property 
owners  on  the  west  have  the  right  of  passage  over  the 
alley;  and  the  title  of  appellants  is  burdened  only  with 
said  right  of  passage  or  easement.  The  question  then 
presented  is,  whether  the  appellee  had  the  right  to  ex- 
tend electric  wires  over  the  portion  of  the  alley  in  the 
rear  of  the  building  of  appellants,  for  the  purpose  of  fur- 
nishing light  to  the  occupants  of  the  building  lying  west 
of  the  property  of  appellants,  without  the  consent  of  the 
appellants. 

It  is  conceded,  that  the  appellee  company  had  a  grant 
from  the  city  to  erect  its  poles  and  string  its  wires  for 
the  purpose  of  furnishing  electric  light  along  the  streets 
and  alleys  of  the  city.  But  the  alley  here  was  not  a  pub- 
lic alley,  over  which  the  city  had  control,  but  was  a  pri- 
vate right  of  way,  the  use  of  which  was  confined  to  the 
appellants  and  the  owners  of  the  two  properties,  adjoin- 
ing them  on  the  west.  {Garrison  v.  Rudd,  19  111.  558).  It 
served  as  a  means  of  accommodation  to  a  limited  neigh- 
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borhood  for  local  convenience.  (2  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — p.  149).  It  is  also  to  be  observed  that, 
here,  the  electric  wires  passings  over  and  above  the  alley 
were  so  placed  tor  the  purpose  of  furnishing  light  to  pri- 
vate persons  and  not  for  the  purpose  of  furnishing  light 
to  the  public.  It  seems  to  be  clear,  that  the  use  of  this 
alley  for  the  purpose  thus  indicated  imposed  a  new  and 
additional  burden  upon  the  fee  owned  by  the  appellants, 
subject  to  the  easement  consisting  in  the  use  of  the  alley. 
The  erection  and  use  of  telegraph  poles  in  a  public  high- 
way, where  the  abutting  land  owner  is  the  owner  of  the 
fee  in  the  highway,  constitutes  a  new  servitude,  which 
entitles  such  owner  to  recover  damages  for  the  additional 
use  thus  created.  {Board  of  Trade  Tel.  Go.  v.  Barnett,  107  111. 
507).  The  principle,  which  is  applied  to  the  erection  of 
telegraph  poles  on  a  public  highway,  where  the  fee  of 
the  highway  to  the  center  thereof  is  in  the  abutting 
owner,  and  to  the  stringing  of  wires  upon  said  poles  over 
the  highway,  applies  to  a  private  alley,  like  that  here 
under  consideration,  where  the  fee  of  thfe  ground  is  in 
the  owner  of  the  property  abutting  upon  the  alley.  It 
is  immaterial  to  inquire  whether  the  damages  are  great 
or  small.  It  is  sufficient  that  the  property  rights  of  the 
appellants  are  interfered  with  in  a  manner  detrimental 
to  their  interests,  as  the  owners  of  the  fee.  The  taking 
possession  of  their  land  forcibly  and  against  their  will 
comes  within  the  constitutional  inhibition,  that  private 
property  shall  not  be  taken  or  damaged  without  just  com- 
pensation. {Board  of  Trade  Tel.  Co.  v.  Bamett,  supra).  Nor 
is  it  material  that  the  telegraph  wires  are  some  fourteen 
feet  above  the  surface  of  the  ground.  The  owner  of  land, 
unless  restricted  by  covenant  or  custom,  has  the  complete 
control  of  the  soil,  together  with  the  space  above  and  be- 
low, so  far  as  he  may  choose  to  use  it.  {Tanner  v.  VolentinCy 
75  111.  624).  The  uncontradicted  evidence  tends  to  show, 
that  the  presence  of  the  wires  in  the  alley  would  operate 
as  a  hindrance  to  the  fire  department  in  case  it  should 
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become  necessary  to  extingcuish  a  fire  in  the  building"  of 
the  appellants;  and,  also,  that  the  presence  of  the  wires 
in  the  alley  would  have  a  tendency  to  obstruct  the  con- 
veyance of  freight  or  other  material  to  and  from  the  sec- 
ond story  or  upper  window  in  the  rear  part  of  the  building- 
of  appellants. 

It  is  laid  down  in  some  of  the  authorities,  that  the 
erection  of  electric  poles  by  city  authorities  for  the  pur- 
pose of  lighting  the  public  ways  and  places  is  not  a  tak- 
ing of  private  property  for  public  use,  upon  the  ground 
that  the  use  of  the  streets  for  this  purpose  is  in  the  na- 
ture of  an  exercise  of  the  police  power  by  the  city.  But 
when  an  electric  light  company  erects  poles  or  strings 
wires,  not  for  the  purpose  of  lighting  public  ways  and 
places,  but  for  the  purpose  of  supplying  light  to  private 
individuals  and  firms  in  the  transaction  of  its  own  corpo- 
rate and  commercial  business,  such  erection  of  poles  and 
stringing  of  wires  constitute  an  additional  easement  in 
the  highway  or  private  alley  for  which  the  owner  of  the 
fee  may  demand  compensation.  {Haverford  Electric  Light 
Co.  V.  Harty  13  Pa.  Co.  Ct.  369;  Tiffany  v.  United  States  Illu- 
minating Co,  51  N.  Y.  Sup.  Ct.  280;  CrosswelPs  Law  Relat- 
ing to  Electricity,  sec.  126). 

It  has  been  held  that  the  laying  down  of  gas-pipes  or 
other  pipes  for  the  purpose  of  supplying  the  City  and  its 
inhabitants  with  light  is  a  legitimate  use  of  the  streets, 
for  which  the  abutting  owner  is  not  entitled  to  compen- 
sation. (2  Dillon  on  Mun.  Corp. — 4th  ed. — sec.  691,  note; 
Elliott  on  Roads  and  Streets,  p.  305;  Chicago,  Burlington 
and  Quincy  Railroad  Co,  v.  Street  Railroad  Co.  156  111.  255). 
And  it  has  been  said  that  the  legal  relations  of  electric 
light  wires  through  the  streets  of  a  city  must  be  analo- 
gous to  those  of  gas-pipes,  upon  the  ground  that  both 
the  electric  light  wires  and  the  gas-pipes  are  means  of 
furnishing  light  from  a  central  source  of  supply,  and 
that,  if  the  laying  of  gas- pipes  in  a  city  street  is  not  an 
additional  servitude  on  the  land  of  the  abutting  owner, 
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the  same  should  be  true  of  lay  in  g^  tubes  for  electric  lig^ht 
wires,  or  placing  posts  in  the  ground  for  carrying  the 
wires  overhead.  (Keasby  on  Electric  Wires,  p.  86).  This 
doctrine,  however,  applies  only  to  such  public  streets 
and  alleys  as  are  under  the  control  of  the  municipality, 
and  where  the  light  to  be  transmitted  by  the  wires  or 
pipes  is  for  the  benefit  of  the  public,  as  well  as  of  prop- 
erty owners  along  the  line  of  the  street.  The  doctrine, 
however,  can  have  no  application  to  such  a  private  ^lley 
as  is  that  in  the  case  at  bar,  where  the  fee  of  the  gfround 
in  the  alley  is  in  the  abutting  owners,  and  where  the 
easement,  consisting  of  the  use  of  the  alley,  is  confined 
to  a  limited  number  of  property  owners,  whose  lands 
abut  upon  the  alley.  When  the  strip  of  land  in  question 
was  reserved  in  the  original  deeds  for  the  purpose  of  an 
alley,  it  was  intended  for  the  ordinary  purposes  of  pas- 
sage and  re-passage,  and  not  for  the  erection  of  any  such 
permanent  obstruction  as  the  stringing  of  wires  in  the 
manner  shown  in  the  present  record. 

It  is  said  by  the  appellee,  that  equity  has  no  jurisdic- 
tion to  entertain  the  present  bill.  We  regard  this  con- 
tention as  without  force.  Where  a  party  has  a  right  of 
way  over,  or  an  easement  in,  certain  real  estate,  and  the 
same  is  obstructed,  equity  has  jurisdiction,  as  the  injured 
party  has  no  adequate  remedy  at  law.  {McCann  v.  Day, 
57  111.  101).  Moreover,  the  injury  complained  of  is  one  of 
a  continuing  or  permanent  nature,  for  which  an  action  at 
law  would  not  afford  a  complete  and  adequate  remedy. 
{Sterling's  Appeal,  111  Pa.  St.  35). 

The  decree  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 

Beversed  and  remanded. 
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George  B.  Clark,  alicis  M.  M.  French, 

V. 

The  People  of  the  State  of  Illinois. 

Opinion  filed  February  17, 1899. 

1.  Witnesses— parties  to  void  mariHage  may  testify  against  each  other. 
A  void  marriage  does  not  operate  to  disqualify  either  party  from 
testifying-  against  the  other. 

2.  Same — when  iestiimmy  of  alleged  wife  is  competent  in  criminal  ca^se. 
In  a  prosecution  for  forgery  the  alleged  wife  of  the  accused  is 
properly  permitted  to  testify  against  him  upon  proof  that  he  had 
a  wife  living  when  the  marriage  ceremony  with  the  witness  took 
place,  which  is  not  contradicted  by  the  accused  though  he  took  the 
stand  in  his  defense. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  A.  N.  Waterman,  Judge,  presiding. 

George  E.  Leonard,  for  plaintiff  in  error. 

Edward  C.  Akin,  Attorney  General,  (C.  A.  Hill,  and 
B.  D.  Monroe,  of  counsel,)  for  the  People. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  was  convicted  of  the  crime  of  for- 
gery on  the  30th  day  of  March,  1898,  in  the  criminal  court 
of  Cook  county.  The  only  evidence  of  his  guilt  was  the 
testimony  of  a  witness  answering  to  the  name  of  Mrs. 
Prances  Green.  Her  competency  was  questioned  and  her 
evidence  objected  to  on  the  ground  that  she  was  the  wife 
of  the  defendant.  The  objection  was  overruled  and  she 
was  permitted  to  testify.  The  only  error  assigned  is  the 
correctness  of  that  ruling. 

It  appeared  from  the  witness'  own  statement  that  a 
marriage  ceremony  had  been  performed  between  herself 
and  the  defendant  on  the  first  day  of  November,  1897, 
he  at  that  time  assuming  the  name  of  George  B.  Clark. 
She  further  testified  that  she  afterwards  learned  that 
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his  real  name  was  George  B.  Van  Fleet,  and  that  he  had, 
at  the  time  of  her  marriage  to  him,  a  wife  living"  in  the 
State  of  Ohio;  that  about  the  7th  of  December,  1897,  she 
found  in  his  trunk  a  paper,  which  she  identified  as  being 
in  his  handwriting,  as  follows:  "My  name  is  George 
B.  Van  Fleet;  former  residence,  Wakeman,  Ohio,  Huron 
county.  I  left  a  wife  and  family  there  September  29, 
1887,  and  have  not  heard  from  either  since,  up  to  this 
time.  December  13,  1891;  March  10,  1895;  June  16,  1895; 
April  25,  1896."  She  also  testified  that  upon  her  finding 
that  paper  he  admitted  to  her  that  he  was  married  in 
Ohio  and  left  a  wife  there.  Martin  Denman,  a  witness 
who  had  known  the  defendant  for  many  years  in  the 
State  of  Ohio,  testified  that  the  defendant  was  married 
there;  that  he  knew  the  wife;  that  he  had  recently  left 
the  neighborhood  in  Ohio  where  that  wife  resided  and 
that  he  learned  from  her  neighbors  that  she  was  still 
alive.  The  defendant  was  a  competent  witness  in  his  own 
behalf,  and  testified  upon  the  trial,  but  made  no  denial 
whatever  as  to  his  having  a  wife  living  in  the  State  of 
Ohio  at  the  time  of  his  pretended  marriage  with  the  wit- 
ness Mr§.  Green.  We  think  the  evidence  sufficiently  es- 
tablished the  fact  that  on  the  first  day  of  November,  1897, 
when  he  entered  into  the  marriage  ceremony  with  the 
witness,  he  had  a  wife  living  from  whom  he  had  in  no  way 
been  legally  separated.  The  law  is  that  where  parties 
enter  into  a  marriage  contract  and  one  of  them  has  at 
the  time  a  living  spouse  from  whom  he  or  she  has  not 
been  legally  divorced,  the  marriage  is,  as  to  the  other 
party,  absolutely  void.  {Cartivright  v.  McOown,  121  111.  388.) 
"Where  the  supposed  marriage  is  void  the  alleged  hus- 
band and  wife  are  competent  witnesses  for  or  against 
each  other,  even  though  they  believe  themselves  to  be 
lawfully  married."    29  Am.  &  Eng.  Ency.  of  Law,  633. 

The  case  of  Lowery  v.  People^  172  111.  466,  cited  by 
counsel  for  plaintiff  in  error  as  holding  the  witness  in- 
competent, is  not  in  point. 
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We  think  the  court  below  committed  no  error  in  over- 
ruling- the  objection  to  the  competency  of  the  evidence 
of  Mrs.  Green.  The  judgment  of  conviction  will  accord- 
ingly be  affirmed.  Judgment  affirmed. 


Harriet  B.  Dewees 

V. 

J.  H.  Osborne,  Receiver. 
Opinion  filed  February  17,  1899, 

1.  Principal  and  agent — wife  clothing^  husband  with  authority  as 
agent  is  btmnd  by  his  acts.  Assignments  of  life  insurance  policies  by 
the  beneficiary  to  a  bank,  to  secure  her  husband's  indebtedness,  are 
not  released  by  the  bank's  renewal  of  notes  without  her  consent, 
where  her  husband,  acting  as  her  agent,  obtained  her  general  as- 
signment of  the  policies  to  the  bank,  which  he  delivered  to  the 
latter  as  collateral  security  for  existing  or  future  indebtedness. 

2.  Estoppel — when  assignor  of  insurance  policy  is  estopped  to  claim 
release  of  assignment  A  wife  having  knowingly  permitted  a  bank  to 
pay  heavy  premiums  on  life  insurance  policies  until  maturity, — a 
period  of  over  six  years, — under  her  assignment  thereof  to  secure 
her  husband's  debts,  is  estopped  to  claim  the  assignments  had  been 
released  by  the  bank's  renewal  of  her  husband's  short-time  notes. 

3.  Appeals  and  ^-bbobs— competency  of  witness  cawiot  be  first  ques- 
tioned on  appeal.  An  objection  as  to  the  competency  of  a  witness 
cannot  be  considered  when  first  raised  on  appeal. 

Osborne  v.  Dewees,  78  111.  App.  314,  aflarmed. 

Appeal,  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Morgan  county;  the  Hon.  Robert  B.  Shirley, 
Judge,  presiding. 

M.  T.  Layman,  and  Patton,  Hamilton  &  Patton, 
for  appellant., 

John  A.  Bellatti,  Charles  A.  Barnes,  and  Richard 
Yates,  for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  Equitable  Life  Assurance  Society  of  the  United 
States  filed  its  bill  in  the  circuit  court  of  Morgan  county 
ag-ainst  the  appellee,  Jacob  H.  Osborne,  receiver  of  the 
Central  Illinois  Banking  and  Savings  Association  of 
Jacksonville,  a  co-partnership  for  conducting  a  bank, 
and  the  appellant,  Harriet  B.  Dewees,  together  with  John 
I.  Chambers  and  William  E.  Veitch,  former  receivers  of 
said  bank,  alleging  that  complainant  was  justly  indebted 
in  the  amount  of  two  policies  of  insurance  upon  the  life 
of  Samuel  S.  Dewees,  deceased,  for  $5000  each,  and  ag- 
gregating $10,000,  originally  payable  by  the  terms  of  the 
policies  to  the  appellant,  Harriet  B.  Dewees,  then  wife  of 
Samuel  S.  Dewees,  and  assigned  by  her  to  said  William 
E.  Veitch,  cashier  of  said  bank,  and  by  subsequent  assign- 
ments transferred  to  appellee  as  such  receiver,  and  that 
appellant  and  appellee  each  claimed  the  money  so  due, 
and  complainant  asked  that  said  parties  be  required  to 
interplead  and  state  their  respective  claims  to  the  money, 
and  that  the  court  would  adjudge  to  whom  the  same  be- 
longed. A  like  bill  was  filed  by  the  Provident  Savings 
Life  Assurance  Society  of  New  York  against  the  same 
parties  and  stating  the  same  facts,  except  that  there  was 
a  single  policy  in  that  case  for  $10,000.  The  court  ordered 
the  parties  to  interplead,  and  the  money  was  deposited 
in  the  court  by  complainants,  subject  to  final  decree. 
Chambers  and  Veitch  disclaimed  any  interest,  and  ap- 
pellant and  appellee  answered.  The  bill  first  mentioned 
was  consolidated  with  the  latter  one.  Appellant,  by  her 
answer  as  finally  amended,  admitted  the  assignment  of 
the  policies  by  her,  but  claimed  that  they  were  assigned 
as  security  for  certain  notes  of  Samuel  S.  Dewees  then 
held  by  the  bank,  and  alleged  that  the  bank  repeatedly 
extended  the  time  of  payment  of  such  indebtedness  by 
taking  renewal  notes  therefor  without  her  knowledge  or 
consent,  whereby  the  policies  were  released  as  security. 
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Appellee  answered,  claiming'  the  insurance  policies  as 
security  for  the  indebtedness  of  Samuel  S.  Dewees  to 
the  bank,  and  alleg-ing  that  after  the  assignment  the 
bank  had  paid  all  premiums  on  the  policies  and  that  the 
receivers  had  kept  up  the  payment  of  such  premiums, 
and  there  had  been  paid  in  all  $3527.05.  The  cause  hav- 
ing been  referred  to  a  master,  he  reported  that  the  poli- 
cies were  assigned  to  the  bank  as  collateral  security  for 
any  indebtedness  of  Samuel  S.  Dewees  to  the  bank  exist- 
ing at  the  time  of  the  assignment  or  that  might  thereafter 
exist;  that  appellant  was  not  notified  of  the  renewals 
and  did  not  consent  thereto,  but  that  the  policies  were 
not  released  by  the  taking  of  renewal  notes  in  accord- 
ance with  the  contract,  and  that  the  moneys  due  on  the 
policies  were  to  be  paid  to  the  appellee  to  apply  on  the 
indebtedness  of  Samuel  S.  Dewees.  Objections  were  over- 
ruled by  the  master  and  his  report  was  excepted  to  before 
the  court,  which  sustained  the  exceptions  of  appellant  to 
said  findings  and  entered  a  decree  that  the  money  should 
be  paid  to  appellant,  except  the  sum  of  $2749.84  paid  by 
appellee,  as  receiver,  for  premiums  on  the  policies  and 
interest  thereon,  which  was  to  be  refunded  to  him.  An 
appeal  was  taken  by  appellee  to  the  Appellate  Court,  and 
that  court  reversed  the  decree  of  the  circuit  court  and 
remanded  the  cause,  with  directions  to  enter  a  decree 
ordering  the  money  paid  to  appellee,  as  receiver.  Prom 
that  judgment  of  the  Appellate  Court  the  cause  is  brought 
here  by  this  appeal. 

The  single  question  in  the  case  is  whether  the  policies 
assigned  to  the  cashier,  for  the  bank,  were  released  by 
the  bank  taking  new  notes  in  renewal  and  extending  the 
indebtedness  from  time  to  time  after  the  assignment. 
The  appellant,  widow  of  Samuel  S.  Dewees,  testified  con- 
cerning the  authority  given  by  her  to  her  husband  to 
pledge  the  policies,  and  an  argument  is  made  here  upon 
the  proposition  that  she  was  not  a  competent  witness. 
That  objection  was  not  made  before  the  master  or  in  the 
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circuit  court,  and  it  will  not  be  considered  here  for  the 
reason  that  it  cannot  be.  made  for  the  first  time  on  appeal. 
Doty  V.  Doty,  159  111.  46. 

On  the  other  side,  it  is  urged  that  the  answer  of  ap- 
pellee did  not  claim  the  policies  as  security  for  the  in- 
debtedness as  extended  and  renewed,  and  therefore  the 
decree  of  the  circuit  court  was  right  and  its  reversal  by 
the  Appellate  Court  was  wrong.  In  the  original  answer 
of  appellant  her  claim  was  that  the  assignment  was  with- 
out any  good  and  valuable  consideration,  and  that  it  was 
not  binding  on  her.  The  first  amendment  to  her  answer 
alleged  that  the  indebtedness  of  her  husband  should  be 
credited  with  the  proceeds  of  a  lot  of  cattle,  and  that 
the  indebtedness  was  paid.  After  the  evidence  had  been 
taken  before  the  master  and  an  order  entered  that  the 
cause  had  been  heard  by  the  court  and  taken  under  ad- 
visement, she  was  permitted  to  make  a  further  amend- 
ment. For  the  purpose  of  permitting  this  amendment, 
the  order  of  the  previous  term  reciting  that  the  cause  was 
heard  and  taken  under  advisement  was  set  aside,  and  by 
that  amendment  she  set  up  the  claim  of  a  release  by  ex- 
tension of  time  of  payment.  As  the  pleadings  then  stood 
she  admitted  the  assignment  and  claimed  a  release  of  the 
policies,  and  this  was  afiirmative  matter  which  she  was 
bound  to  establish  to  entitle  her  to  the  money.  If  she 
failed  in  that,  a  decree  in  her  favor  would  be  wrong  and 
properly  reversed.  Besides,  we  regard  the  claim  to  the 
money  stated  by  appellee  in  his  answer  as  sufiicient. 

Taking  all  the  evidence  in  the  record  into  considera- 
tion it  proved  the  following  facts:  The  Central  Illinois 
Banking  and  Savings  Association  was  a  partnership  of 
a  considerable  number  of  persons,  who  issued  what  they 
called  stock,  showing  the  interest  of  the  partners,  and 
carried  on  a  general  banking  business.  Samuel  S.  Dewees 
had  some  interest  as  one  of  these  stockholders,  as  they 
were  called,  and  was  a  customer  of  the  bank.  On  August 
19,  1890,  he  was  indebted  to  the  bank,  individually  and 
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as  a  member  of  the  firm  of  Smith  &  Dewees,  to  the  amount 
of  141,142.87.  He  had  been  a  customer  and  borrower  from 
the  bank,  and,  under  its  rules  and  in  accordance  with  the 
ordinary  custom  of  banks,  his  notes  were  renewed  from 
time  to  time,  about  every  three  months.  The  bank  was 
then  demanding  payment,  or  security  in  case  it  should 
continue  to  carry  the  indebtedness.  There  were  five 
policies  of  insurance  upon  his  life,  amounting  to  the  face 
value  of  $35,000.  Two  of  these  were  payable  to  his  es- 
tate and  the  three  in  question  in  this  case  were  payable 
to  his  wife,  the  appellant.  He  said  that  he  would  give 
the  insurance  policies  as  security  if  the  bank  would  grant 
the  extension  and  continue  the  credit,  and  he  would  get 
his  wife  to  assign  these  policies.  The  two  which  were 
payable  to  his  estate  were  assigned  by  him  and  have 
been  collected,  amounting  to  $15,371.60.  He  went  to  his 
wife,  the  appellant,  and  told  her  that  he  was  indebted  to 
the  bank,  and  that  if  she  would  assign  the  policies  "they 
would  not  crowd  him;  would  not  push  him;  would  extend 
his  time  on  the  note."  She  then  executed  legal  and  formal 
assignments  of  the  policies  to  William  E.  Veitch  and 
acknowledged  them  before  a  notary  public.  The  officials 
of  the  bank  and  appellant  did  not  see  each  other  or  have 
any  negotiation  or  agreement  about  the  matter,  but  the 
business  was  carried  on,  on  her  part,  entirely  through  her 
husband.  He  delivered  the  policies  and  assignments  to 
the  bank  as  collateral  security  to  secure  the  indebtedness 
then  existing  or  to  be  contracted  thereafter  in  the  course 
of  his  business  with  the  bank.  His  agreement  was  that 
the  collateral  was  to  apply  on  the  indebtedness  as  a 
whole,  as  it  might  exist  at  any  time,  covering  the  notes, 
which  were  to  be  renewed  from  time  to  time  or  divided  in 
any  way  that  might  best  suit  the  bank,  and  without  re- 
gard to  the  manner  in  which  it  was  represented,  whether 
by  notes  then  existing,  future  notes,  overdrafts  or  other- 
wise. The  insurance  companies  were  notified  of  the  as- 
signments and  assented  thereto.  The  notes  were  renewed 
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about  every  four  months.  Appellant  bad  no  notice  of 
extensions  and  never  gave  any  consent  to  them  or  to  re- 
newal of  notes,  but  left  the  policies  where  they  were  with 
the  bank  and  never  paid  any  premiums  or  attempted  to 
reclaim  them.  The  policies  remained  in  the  possession 
of  the  bank  and  the  indebtedness  was  continued  in  differ- 
ent forms  until  August  25, 1893,  when  the  bank  suspended, 
and  the  indebtedness  had  then  been  reduced  to  $26,826.54. 
During  this  time  the  bank  paid  the  premiums  and  kept 
the  policies  in  force,  and  at  the  time  of  the  suspension 
the  notes  and  policies  went  into  the  hands  of  the  receiv- 
ers, who  continued  to  pay  the  premiums.  Dewees  died 
December  19, 1896,  and  on  proofs  of  his  death  being  made 
the  policies  matured. 

The  transaction  with  the  bank  was  conducted  by  ap- 
pellant through  her  husband,  and,  so  far  as  the  original 
contract  is  concerned,  the  rights  of  the  parties  are  to 
be  determined  from  the  law  of  agency.  According  to 
her  testimony  the  express  authority  given  to  him  was  to 
pledge  the  policies  to  secure  the  then  existing  indebted- 
ness; but  she  executed  absolute  assignments  of  the  poli- 
cies to  Veitch,  the  cashier,  and  acknowledged  them  before 
a  notary,  transferring  the  entire  title  and  interest  there- 
in, without  any  condition  or  limitation.  The  assignments 
were  not  limited  to  any  particular  purpose  and  were  free 
from  any  condition.  These  assignments  she  delivered  to 
her  husband,  who  took  them  to  the  bank  and  pledged  them 
generally  for  his  indebtedness  then  existing  or  which 
might  thereafter  exist  in  the  usual  course  of  the  business 
as  it  had  been  conducted  and  was  to  be  conducted  in  the 
future.  By  the  law  of  agency,  although  she  did  not  give 
her  husband  express  authority  to  pledge  the  policies  in 
the  way  he  did  to  secure  the  indebtedness  in  its  continued 
form,  she  would  be  liable  if  the  act  was  within  the  ap- 
parent authority  conferred  upon  him  by  her  act  of  deliv- 
ering the  policies  to  him  and  making  and  delivering  to 
him  the  assignments.     To  permit  her  to  dispute  such  au- 
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thority  as  she  appeared,  from  her  own  act,  to  have  given 
him,  would  b6  to  enable  him  to  commit  a  fraud  upon 
innocent  persons  and  could  not  be  allowed.  There  was 
nothing  on  the  face  of  the  assignments  which  could  give 
the  bank  notice  that  the  power  was  less  than  what  it 
appeared  to  be,  which  was  to  transfer  the  entire  interest 
or  any  lesser  interest,  and  it  seems  to  us  that  she  justi- 
fied the  bank,  which  took  the  assignments  in  good  faith, 
in  believing  that  she  had  given  her  husband  power  to 
pledge  them  according  to  his  proposal  to  and  agreement 
with  the  bank.  Under  such  circumstances  she  is  bound 
by  his  act.  1  Am.  &  Eng.  Ency.  of  Law,— 2d  ed.— 989; 
Norwood  V.  Guerdon,  60  111.  253. 

We  think  that  other  facts  should  also  have  weight  in 
determining  the  rights  of  the  parties.  These  policies 
were  of  no  value  except  as  they  were  kept  in  force  by 
the  payment  of  premiums,  and  for  more  than  six  years 
appellant  permitted  the  bank,  or  its  receivers,  to  pay 
the  premiums  and  keep  the  policies  in  force  and  retain 
possession  under  the  assignment  which  she  had  made. 
She  did  nothing  to  reclaim  the  policies,  and  either  gave 
no  attention  whatever  to  keeping  them  alive,  or,  if  she 
did,  knew  that  the  bank  was  doing  it  and  making  pay- 
ments on  the  faith  of  her  assignment.  She  allowed  the 
bank  and  the  receivers  to  pay  a  large  sum  of  money  in 
premiums,  covering  a  period  of  many  years  after  the  first 
extension  of  the  indebtedness,  and  we  think  her  conduct 
would  justify  an  inference  that  she  knew  the  policies 
were  being  used  to  secure  the  indebtedness  during  that 
time  and  tacitly  assented  to  such  use,  and  in  equity 
should  be  estopped  from  now  making  a  claim  that  they 
had  been  released. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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B.  H.  Stoff  et  al. 

Felix  McGinn  et  al. 
Opinion  filed  February  17, 1899. 

1.  Equity — whencidmirUstraiormay  askforconstnictioiiqftcill.  An 
administrator  with  the  will  annexed,  under  which  the  executor  was 
required  to  convert  land  into  money  and  make  distribution,  is  so 
connected  with  the  trust  that  he  may  apply  to  equity  for  a  con- 
struction of  the  will  and  the  appointment  of  a  trustee  to  sell. 

2.  Judgments  and  decrees— dcoec  not  open  to  collciteral  attack  he- 
cause  the  complainant  was  not  entitled  to  sue.  The  decree  of  a  court  of 
equity,  having  jurisdiction  of  the  parties  and  subject  matter,  can 
not  be  collaterally  attacked  upon  the  ground  that  the  complainant 
was  not  entitled  to  bring  the  suit. 

3.  Same — decree  cannot  he  collaterally  attacked  for  mere  irreguUirltieit, 
Parties  to  a  decree  directing  the  appointment  of  a  trustee  to  sell 
land  and  make  distribution  cannot  attack  the  decree  collaterally 
for  failure  of  the  trustee  to  give  bond  or  for  want  of  confirmation 
of  the  sales  by  the  court. 

4.  Res  judicata— parties  to  suit  are  hownd  by  decree  while  in  force. 
Parties  to  a  decree  construing  a  will,  rendered  by  a  court  having 
jurisdiction  of  the  parties  and  subject  matter,  which  decree  finds 
that  the  real  estate  is  to  be  regarded  as  personal  property  and  di- 
rects the  appointment  of  a  trustee  to  sell  and  distribute,  cannot, 
while  the  decree  remains  in  force,  though  unexecuted,  have  parti- 
tion or  recover  the  property  as  real  estate  in  any  form  of  action. 

5.  Wills— poiocr  of  sale  may  arise  by  iinplication,  A  power  of  sale 
by  an  executor  arises  by  implication,  where  the  executor's  duties 
under  the  will  cannot  be  performed  without  making  a  sale. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the 
Hon.  S.  L.  DwiGHT,  Judge,  presiding. 

John  J.  McGaffigan,  and  William  Winkelmann, 
for  appellants: 

When  the  record  of  a  judgment  or  decree  is  relied  on 
collaterally,  jurisdiction  of  the  person  and  subject  mat- 
ter must  be  presumed  in  favor  of  a  court  of  general  juris- 
diction, although  it  fails  to  appear  in  the  record.  Werner 
V.  Thornton,  98  111.  168;  Swearengen  v.  Gulick,  67  id.  210. 
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No  particular  form  of  words  is  necessary  to  create  a 
power  of  sale.  Any  words  which  show  an  intention  to 
create  such  power,  or  any  form  of  instrument  which  im- 
poses duties  upon  a  trustee  that  he  cannot  perform  with- 
out a  sale,  will  necessarily  create  a  power  of  sale  in  the 
trustee.  2  Perry  on  Trusts,  sec.  766;  Gammon  v.  Gammon^ 
153  111.  44. 

Parties  to  a  suit,  or  persons  in  privity  with  such  par- 
ties, cannot  be  heard  to  gainsay  anything  contained  in 
the  decree  so  long  as  it  is  in  full  force. 

A.  W.  Hope,  Howett  &  Jett,  Thomas  E.  Ford,  and 
R.  J.  O'NiEL,  for  appellees: 

Where  land  is  devised  to  an  executor  with  directions 
simply  to  divide,  no  power  of  sale  is  implied.  2  Perry 
on  Trusts,  sec.  766;  Cornick  v.  Pearce,  7  Hare.  477;  Clark  v. 
Biddle,  11  S.  &  R.  311;  Hobson  v.  Hale,  95  N.  Y.  588;  Smith 
V.  Claxton,  4  Mad.  Ch.  484;  Hale  v.  Hale,  125  Hi.  899;  Gam- 
mon V.  Gammon,  153  id.  41. 

A  power  in  a  will  authorizing  an  executor  to  sell  or 
dispose  of  lands  cannot  be  executed  by  an  administrator 
with  the  will  annexed.  Hall  v.  Irwin,  2  Gilm.  176;  Nicoll 
V.  Scott,  99  HI.  529;  Bigelow  v.Cady,  171  id.  229. 

Where  land  is  devised  to  a  trustee,  and  no  duties  re- 
main for  him  to  perform  requiring  him  to  hold  the  legal 
title,  the  statute  will  execute  the  use  by  vesting  the  fee 
in  the  parties  lawfully  entitled  thereto.  Rev.  Stat.  chap. 
30,  sec.  3;  Witham  v.  Brooner,  63  111.  344;  Lynch  v.  Sivayne, 
83  id.  336;  Kirkland  v.  Cox,  94  id.  400;  O'Melia  v.  Mullarky, 
124  id.  506;  Barclay  v.  Piatt,  170  id.  384. 

An  admistrator  de  bonis  non  cannot  file  a  bill  to  con- 
strue a  will,  having  no  beneficial  interest  therein.  A  trus- 
tee or  other  officer  appointed  by  a  decree  in  chancery  to 
sell  land,  conditioned  upon  his  executing  proper  bond, 
must  qualify  before  he  can  act.  Freeman  on  Void  Judi- 
cial Sales,  sec.  22;  William^s  v.  Morton,  38  Me.  47;  Babcock 
V.Cobb,  11  Minn.  347;  Williamson  v.  Williamson,  41  Am.  Dec. 
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636;  Freeman  on  Co-tenancy,  sec.  466;  Crenshaw  v.  Greeks 
52  Mo.  100;  12  id.  157;  2  Perry  on  Trusts,  414;  Currie  v. 
Stewart,  26  Miss.  46. 

A  sale  made  by  a  trustee,  commissioner  or  other  officer 
appointed  by  decree  must  be  approved  and  confirmed  by 
the  court  before  it  is  valid.  12  Am.  &  Eng.  Ency.  of  Law, 
219;  Wagner  v.  Coher,  6  Gill,  97;  Rorer  on  Judicial  Sales, 
sec.  106;  Coffey  v,  Coffey,  16  111.  141;  Young  v.  Keogh,  11  id. 
642;  Ayers  v.  Baumgarten,  15  id.  444;  Rawlings  v.  Bailey,  15 
id.  178;  Dills  v.  Jasjier,  33  id.  272;  Garrett  v.  Moss,  20  id.  554; 
Hart  V.  Burch,  130  id.  432. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court; 

Appellees  filed  the  bill  in  this  case  in  the  circuit  court 
of  Clinton  county  for  the  partition  of  393i  acres  of  land, 
claiming  title  in  fee  simple  in  themselves  and  Ellen  Mc- 
Kenna,  who  was  made  a  defendant,  as  tenants  in  common 
under  the  will  of  Owen  Mulligan,  deceased,  and  asking 
to  have  certain  deeds  and  a  mortgage  declared  null  and 
void,  as  clouds  upon  the  title.  It  is  alleged  in  the  bill 
that  Robert  C.  Lambe,  administrator  de  bonis  nan  with 
the  will  annexed  of  the  estate  of  said  Owen  Mulligan, 
deceased,  made  sales  and  conveyance  of  said  lands  to 
B.  H.  Stoff,  J.  T.  Zurleine  and  Clem  Schoenhoff,  appel- 
lants, and  to  August  Peek  and  J.  B.  Boeing;  that  no  title 
passed  by  said  conveyances;  that  said  J.  B.  Boeing  has 
since  died  intestate,  leaving  certain  of  the  appellants  as 
his  heirs-at-law,  and  that  there  has  been  a  subsequent 
conveyance  of  a  portion  of  the  premises  and  a  mortgage 
of  another  portion.  These  are  the  deeds  and  mortgage 
asked  to  be  set  aside.  The  amended  answer  of  the  de- 
fendants, J.  T.  Zurleine,  B.  H.  Stoff,  Clemens  Schoenhoff, 
August  Peek  and  the  heirs-at-law  of  J.  B.  Boeing,  de- 
ceased, set  forth  a  proceeding  in  the  circuit  court  of 
Clinton  county  for  the  construction  of  the  will  of  said 
Owen  Mulligan  a^nci  the  appointment  of  a  trustee  for  the 
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purpose  of  selling  the  land,  in  which  Robert  C.  Lambe, 
administrator  de  bonis  non  with  the  will  annexed,  was 
complainant  and  the  heirs  and  devisees  of  said  Owen 
Mulligan  were  defendants,  and  in  which  the  said  sales 
and  conveyances  were  made  and  a  part  of  the  proceeds 
distributed.  The  defendant  Robert  C.  Lambe,  adminis- 
trator, also  answered  the  bill,  setting  up  the  same  pro- 
ceeding. To  all  those  portions  of  said  amended  answer 
which  alleged  the  appointment  of  Lambe  as  administra- 
tor de  bonis  non  with  the  will  annexed,  and  his  qualifying 
as  such,  and  the  proceeding  in  the  circuit  court  and  the 
sales  and  conveyances  and  distribution  of  part  of  the 
proceeds,  exceptions  were  filed  by  complainants  on  the 
ground  that  the  allegations  were  insufficient  in  law  to 
present  any  defense  to  the  relief  prayed  for  in  complain- 
ants' bill,  and  for  the  further  reason  that  as  to  the  aver- 
ment of  distribution  it  was  not  stated  that  the  money 
was  paid  to  and  received  by  complainants,  and  accepted 
by  them  with  knowledge  of  the  fact  that  it  was  a  portion 
of  the  proceeds  of  the  sales  of  the  real  estate.  The  cir- 
cuit court  sustained  these  exceptions,  which  eliminated 
everything  in  said  amended  answer  in  the  way  of  defense, 
and  upon  formal  proof  being  made  that  Owen  Mulligan 
claimed  the  lands,  and  the  testimony  of  a  witness  that 
the  heirs  of  said  Owen  Mulligan  and  their  interests  were 
correctly  set  forth  in  the  bill,  the  court  entered  a  decree 
of  partition.  The  only  question  here  is  whether  the  court 
was  right  in  sustaining  the  exceptions. 

All  the  parties  stand  upon  the  will  of  Owen  Mulligan 
as  the  source  of  their  rights  and  titles,  respectively,  and 
all  allege  the  validity  of  both  the  nuncupative  and  writ- 
ten portions  of  said  will  as  probated  in  the  county  court 
of  Clinton  county.  This  will,  as  so  admitted  to  probate, 
is  set  out  both  in  the  bill  in  this  case  and  in  the  bill  of 
Lambe  asking  for  its  construction  and  the  appointment 
of  the  trustee.  A  part  of  the  will  was  made  April  12, 
1892,  during  the  last  sickness  of  Owen  Mulligan  in  a 

178-4 


Digiti 


zed  by  Google 


50  Stopf  v.  McGinn.  [178  111. 

hospital  in  Aviston,  by  stating  the  same  to  Theodore  6. 
Peek  in  the  presence  of  J.  J.  McAllilly  and  J.  Twiss,  and 
was  reduced  to  writing^  and  sworn  to  by  McAllilly  and 
Twiss  on  April  20,  1892,  as  follows:  "I  want  all  my  debts 
paid  first.  I  want  an  equal  division  of  all, my  estate 
among  all  my  relatives.  I  gave  part  of  my  estate,  $24,000, 
to  my  relatives  in  Ireland,  in  Jersey  City  and  New  York. 
I  want  the  rest  to  have  just  as  much  as  I  have  paid  these, 
and  the  balance  to  be  divided  equally  among  all  my  rela- 
tives. I  want  Theodore  G.  Peek  to  be  executor  of  my  es- 
tate without  bond.  I  want  him  paid  well  for  his  trouble. 
You,  Mr.  McAllilly  and  Mr.  Peek,  can  erect  for  me  what- 
ever kind  of  a  monument  or  tombstone  you  choose,  not  to 
exceed  $150.  I  want  this  institution  well  paid."  Being 
asked  by  Mr.  McAllilly,  "Ho\y  much  do  you  want  the 
Sisters  to  have?"  he  aswered:  "I  will  settle  with  them 
myself."  On  the  following  day,  April  13, 1892,  Owen  Mul- 
ligan made  the  will  in  writing,  as  follows: 

**7n  the  name  of  God,  Amen. — I,  Owen  Mulligan,  of  Aviston, 
Clinton  county,  Illinois,  make  this  my  last  will  and  testament: 

^^ First — I  give  and  devise  to  Mr.  Theodore  G.  Peek  all  ray 
estate,  both  real  and  personal,  wherever  situated,  for  the  pur- 
pose to  divide  it  among  my  relatives,  as  I  have  advised  in  the 
presence  of  Messrs.  J.  McAllilly  and  J.  Twiss. 

^^ Second — I  nominate  him  sole  executor  of  this  my  last  will, 
and  no  bond  or  security  shall  be  asked  him  as  such. 

'*Given  under  my  hand  and  seal,  at  Aviston,  III.,  April  13, 
1892.  Hu 

OwEx  X  Mulligan." 

Murk. 

The  testator  died  April  17,  1892,  and  the  statements 
as  reduced  to  writing,  and  the  written  will,  were  admitted 
to  probate  as  his  last  will  and  testament. 

In  the  bill  in  this  case  complainants  represent  that 
Owen  Mulligan,  the  testator,  in  his  lifetime  made  ad- 
vancements in  money  to  certain  of  his  heirs,  which  were 
received  and  accepted  by  them  as  such,  as  follows:  To 
Patrick  Connolly  $3000;  to  Bridget  Smith  $3000;  to  Owen 
Mulligan  $5000;  to  Kate  Murphy  $3000;  to  Rose  McGough 
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f  2250;  to  Bridget  Carroll  $2250;  to  Eugene  Hughes  ?400, 
and  to  Francis  Hughes  $400;  that  Theodore  G.  Peek,  the 
executor  and  trustee  named  in  the  will,  died  January  12, 
1893,  without  having  executed  the  trust  imposed  upon 
him,  and  left  surviving  him,  at  the  time  of  his  death,  a 
widow  and  children,  who  are  made  defendants  to  the  bill; 
that  nothing  remained  for  the  trustee  to  do  at  his  death 
but  to  divide  the  property,  and  that  the  title  has  vested 
in  complainants.  Although  the  bill  avers  the  making  of 
these  advancements,  and  the  direction  of  the  testator 
that  the  rest  should  have  as  much  as  he  had  so  advanced 
and  there  should  be  an  equal  division  of  all  his  estate, 
the  prayer  of  the  bill,  and  the  decree  entered  under  it, 
seem  to  entirely  ignore  such  advancements  and  direction 
and  to  ask  for  and  make  division  of  the  land  itself,  re- 
gardless of  them. 

Those  portions  of  the  amended  answer  to  which  excep- 
tions were  sustained  alleged  that  after  the  death  of  Peek 
Robert  C.  Lambe  was  appointed  by  the  county  court  of 
Clinton  county  administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  said  Owen  Mulligan;  that  he  filed 
a  bond,  with  security  in  the  penal  sum  of  $15,000,  con- 
ditioned according  to  law  and  approved  by  the  county 
court;  that  he  qualified  as  administrator  and  entered 
upon  the  administration  of  the  estate;  that  it  became 
necessary  to  obtain  a  construction  of  the  will,  and  that 
Lambe  filed  his  bill  March  29,  1893,  in  the  circuit  court 
of  Clinton  county,  for  such  construction  and  the  appoint- 
ment of  a  trustee  to  sell  the  premises  and  divide  the 
proceeds  in  accordance  with  the  intent  and  meaning  of 
the  testator.  The  bill  so  filed  by  Lambe  stated  that  on 
March  1,  1892,  Owen  Mulligan,  intending  to  distribute  a 
portion  of  his  estate  to  his  relatives,  directed  distribution 
to  be  made  as  follows:  To  Rose  Mulligan,  widow  of  his 
deceased  brother,  Michael,  $1000;  to  his  nephew  Owen 
Mulligan  $5000;  to  his  niece  Kate  Murphy  $3000;  to  his 
nephew  Patrick  Mulligan  $3000;  to  his  niece  Rose  Mc- 
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Gough  $3000;  to  his  niece  Bridget  Carroll  $3000;  to  his 
nephew  Patrick  Conholly  $3000,  and  to  his  niece  Bridget 
Smith  $3000;  but  that  the  agents  having  the  distribution 
in  charge  actually  distributed  the  same  in  somewhat 
different  amounts,  set  out  in  the  bill. 

It  will  be  noticed  that  among  those  to  whom  advance- 
ments were  made  which  were  included  in  the  $24,000  men- 
tioned by  the  testator  as  given  to  his  relatives,  was  Rose 
Mulligan,  a  sister-in-law,  and  that  fact  raised  the  ques- 
tion whether  she  was  to  be  regarded  as  a  relative,  within 
the  meaning  of  the  term  employed  by  him,  and  whether 
in  making  the  others  equal  and  in  the  distribution  of  the 
balance  she  was  to  be  so  considered,  and  this  question  the 
bill  submitted  to  the  circuit  court.  It  was  also  alleged 
to  be  uncertain  what  the  term  "relatives,"  as  used  by  the 
testator,  meant,  and  whether  only  legal  heirs  were  in- 
cluded within  its  terms;  whether  the  distribution  made 
by  the  testator  was  to  be  considered  as  part  of  his  estate 
and  added  to  it  for  the  purposes  of  a  division,  not  giving 
to  any  who  had  received  an  advancement  until  the  others 
had  received  a  like  amount;  whether  under  the  will  and 
facts  the  testator  intended  that  his  relatives  should  share 
in  the  distribution  ^^er  stir2)es  or  j)er  capita;  whether  the 
recipients  of  advancements  should  be  charged  with  the 
amounts  the  testator  directed  jiaid  to  them  or  the  amounts 
which  they  respectively  did  in  fact  receive;  and  whether 
the  lands  should  be  considered  as  real  estate  or  personal 
property  for  the  puri)ose  of  the  distribution.  These  ques- 
tions were  all  submitted  to  the  circuit  court. 

The  amended  answer  further  showed  that  the  heirs  of 
Owen  Mulligan,  descendants  of  his  brothers  and  sisters, 
including  the  complainants  in  this  bill,  or  the  ancestors 
(who  have  since  died)  of  the  complainants,  were  made 
defendants.  Rose  Mulligan,  the  widow  of  the  deceased 
brother,  was  also  made  a  party.  All  the  defendants  to 
that  bill  were  duly  served,  the  non-residents  by  publi- 
cation and  the  residents  by  process  of  summons.     Rose 
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MuUig^an  and  nine  of  the  appellees  having"  principal  in- 
terests appeared  and  filed  answers.  A  guardian  ad  litem 
was  appointed  for  James  Hughes,  who  was  a  minor,  and 
said  guardian  ad  litem  appeared  and  answered  for  him. 
There  was  a  hearing,  arid  the  court  construed  the  will 
and  entered  a  decree  accordingly,  finding  the  meaning  of 
the  term  "relatives,"  as  used  in  the  will,  to  be  only  such 
persons  as  were  related  to  Owen  Mulligan  by  consanguin- 
ity, who  should  take  per  stirpes,  and  excluding  relatives 
by  affinity;  finding  who  were  relatives  and  the  interest  of 
each  of  them  in  the  estate;  declaring  that  said  relatives 
took  no  title  to  the  lands  but  that  the  same  were  to 
be  considered  personal  estate,  and  appointing  Lambe  as 
trustee,  to  sell  the  same  for  the  purposes  of  a  division 
according  to  the  terms  of  the  decree,  which  also  provided 
that  the  $24,000  advanced  should  be  deemed  a  part  of  the 
testator's  estate,  and  those  to  whom  distribution  and  ad- 
vancements were  made  should  receive  nothing  until  all 
those  related  in  like  degree  to  the  testator  should  receive 
an  equal  amount.  The  decree  required  Lambe  to  file 
bond,  with  surety  in  the  sum  of  $15,000,  and  to  make  the 
sale  for  one-third  cash  and  balance  secured  by  nptes  with 
security  and  a  mortgage  on  the  premises  sold.  Lambe 
did  not  file  the  bond  but  advertised  the  premises,  and  on 
July  7, 1893,  sold  them  in  different  tracts  at  their  highest 
market  value.  The  sales  amounted  to  about  $17,000.  The 
purchasers  paid  one-third  of  the  purchase  money  in  cash 
and  gave  their  notes  and  mortgages  in  compliance  with 
the  decree.  At  the  November  term,  1893,  Lambe  filed 
his  report  of  the  sales  in  the  case,  but  no  action  was 
taken  on  the  report.  On  December  5,  1893,  he  distributed 
$5000  of  the  purchase  money  to  the  complainants  or  their 
ancestors  and  the  defendant  Ellen  McKenna,  each  re- 
ceiving a  pro  rata  share.  On  July  8,  1893,  the  purchasers 
took  possession  of  the  lands,  and  have  since  occupied 
them  and  made  valuable  and  lasting  improvements.  At 
the  May  term,  1894,  of  the  circuit  court,  an  order  was  en- 
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tered  staying  the  distribution  of  the  funds  until  the  next 
term  of  court.  These  were,  in  substance,  the  averments 
to  which  exceptions  were  sustained. 

There  is  no  denial  of  the  jurisdiction  of  the  court  in 
the  former  proceeding  over  the  persons  of  the  complain- 
ants in  this  case  or  those  under  whom  they  claim,  but  it 
is  contended  that  the  court  was  right  in  this  case  in  dis- 
regarding such  proceeding  and  the  adjudication  that  the 
beneficiaries  under  the  will  took  no  title  to  the  lands, 
and  in  entering  an  opposite  decree  and  finding,  on  the 
grounds  that  the  will  was  plain  and  needed  no  construc- 
tion; that  the  lands  being  devised  to  Peek  to  be  divided 
among  the  testator's  relatives,  no  power  to  sell  was  im- 
plied; that  even  if  there  was  a  power  to  sell,  it  did  not 
descend  to  Lambe  as  administrator  with  the  will  annexed, 
and  he  had  no  right  to  file  the  bill,  and  that  the  proceed- 
ings subsequent  to  the  decree  were  so  irregular  for  want 
of  a  bond  by  the  trustee  and  confirmation  of  the  sales  by 
the  court  that  the  sales  were  void. 

Of  course,  the  conclusion  of  the  court  in  this  case  that 
the  will  of  Owen  Mulligan  would  admit  of  but  one  inter- 
pretation, or  that  it  was  plain  and  unambiguous  in  its 
terms,  would  not  establish  a  want  of  jurisdiction  under 
the  bill  filed  by  Lambe.  Courts  of  equity  are  authorized 
by  law  to  construe  wills  in  proper  cases,  and  upon  the 
filing  of  the  bill  by  Lambe  the  question  of  the  proper 
construction  of  the  will  was  brought  within  the  jurisdic- 
tion of  the  court.  If  it  could  be  said  that  the  court  was 
mistaken  in  the  conclusion  that  the  will  required  the 
construction  and  the  appointment  of  the  trustee,  it  would 
be  merely  erroneous.  The  court  had  jurisdiction  of  the 
parties  and  the  subject  matter,  and  its  decree  is  binding 
upon  the  parties.  The  decree  could  only  be  attacked  for 
want  of  jurisdiction  in  the  court  to  adjudicate  on  the 
subject  at  all  or  to  bind  the  persons  of  the  parties,  and 
the  court  in  this  case  had  no  right  to  overturn  the  con- 
struction there  given  or  the  decree  in  that  case.     While 
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it  is  only  necessary  that  the  court  should  have  jurisdic- 
tion in  order  that  its  decree  should  be  binding,  we  think 
that  it  was  a  proper  case  for  the  submission  of  the  ques- 
tions involved  to  a  court  of  equity. 

It  is  also  insisted  that  Lambe  had  no  interest  in  the 
subject  matter  and  was  not  authorized  to  file  the  bill. 
No  one  contends  that  as  administrator  with  the  will  an- 
nexed he  would  have  been  authorized  to  make  a  sale  by 
virtue  of  the  will.  Such  a  power  is  connected  with  a 
personal  trust  and  confidence  reposed  by  the  testator  in 
the  executor,  and  without  the  aid  of  the  court  he  could 
not  sell  the  lands  devised  to  such  executor.  {Nicoll  v. 
Scott,  99  111.  529;  Hall  v.  Irivin,  2  Gilm.  176.)  But  if  Lambe, 
as  administrator,  had  a  duty  to  perform  in  connection 
with  the  property  which  required  a  construction  of  the 
will  and  which  rendered  it  necessary  that  a  sale  should 
be  made,  he  was  fully  authorized  to  file  the  bill,  and  the 
court  might  properly  construe  the  will  on  his  application 
and  appoint  a  trustee  to  sell  the  land.  {Wenner  v.TViom- 
ton,  98  111.  156;  Lonywith  v.  Riggs,  123  id.  258.)  Even  if  it 
should  be  held  that  he  was  not  entitled  to  bring  the  suit, 
it  would  not  show  a  want  of  jurisdiction  or  render  the  de- 
cree a  nullity,  but  it  would  be  merely  erroneous  and  must 
be  corrected  in  a  direct  proceeding*.  Wenner  v.  Thornton, 
supra. 

Although  the  will  contained  no  power  of  sale,  yet 
such  power  arises  by  implication  wherever  the  duties  to 
be  performed  under  a  will  cannot  be  performed  without 
making  a  sale.  {Rankin  v.  Rankin,  36  111.  293;  Hale  v.  Hale, 
125  id.  399;  Gammon  v.  Gammon,  153  id.  41.)  The  will  de- 
clared the  intention  of  the  testator  that  there  should  be 
an  equal  division  of  all  his  estate  among  all  his  relatives, 
and  he  devised  to  his  executor  all  that  estate,  both  real 
and  personal,  wherever  situated,  for  the  purpose  of  such 
division,  and  stated  that  he  wanted  the  rest  to  have  just 
as  much  as  those  to  whom  advancements  were  made  and 
the  balance  to  be  divided  equally  among  all  his  relatives. 
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If  the  requirements  of  the  will  were  such  as  to  necessi- 
tate a  conversion  into  personal  property  and  a  distri- 
bution in  that  form,  Lambe,  as  administrator,  was  so 
connected  with  the  trust  that  he  could  properly  apply 
for  the  construction  of  the  will  and  ask  for  the  appoint- 
ment of  the  trustee  to  sell  the  property.  {Whitman  v. 
Fisher,  74  111.  147.)  His  bill  alleged  that  no  division  could 
be  made  according  to  these  provisions  without  a  sale. 
There  was  certainly  such  a  question  fairly  involved  as 
justified  the  filing  of  a  bill  and  the  assumption  of  juris- 
diction under  it.  The  court  had  jurisdiction  of  the  ques- 
tions submitted  to  it,  and  the  correctness  of  its  conclusion 
upon  them  was  not  before  the  circuit  court  in  this  case 
and  is  not  before  us  for  consideration.  Its  decree  cannot 
be  ignored,  and  we  shall  not  undertake  to  pass  upon  such 
questions  or  the  validity  of  the  titles  claimed  under  the 
sales.  It  necessarily  follows  from  what  has  been  said 
that  the  action  of  the  court  in  sustaining  the  exceptions 
was  wrong. 

The  subsequent  irregularities  in  the  failure  of  the 
trustee  to  give  a  bond  and  the  want  of  confirmation  of 
the  sales  do  not,  in  any  manner,  affect  the  question  of 
the  right  to  a  partition  in  this  case.  While  that  decree 
stands,  which  finds  that  the  lands  are  personal  property 
to  which  appellees  have  no  title  but  which  are  to  be  sold 
and  the  proceeds  divided,  they  cannot  have  a  partition 
or  recover  the  land  itself  in  any  form  of  action.  Whether 
the  decree  in  that  case  has  been  executed  or  remains  to 
be  executed,  such  decree  is  a  bar  to  the  right  to  maintain 
this  bill,  and  the  averments  in  respect  to  it  constitute  a 
good  defense. 

The  court  erred  in  sustaining  the  exceptions,  and  the 
decree  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  overrule  them  and  to  thereafter  proceed  in  con- 
formity with  what  has  here  been  said. 

Reversed  and  remanded. 
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The  Supreme  Sitting  Order  of  the  Iron  Hall. 


v. 
James  H.  Grigsby. 

Opinion  filed  February  17, 1899. 

1.  Corporations — right  of  foreign  corporation  to  collex^t  money  in  llli- 
nois.  A  foreign  corporation  cannot  collect  money  in  Illinois  unless 
it  has  complied  with  the  laws  of  this  State  prescribing  the  terms 
upon  which  it  may  transact  business. 

2.  Same — ownership  of  money  paid  to  local  treasurer  of  foreign  corpo- 
ration not  authorized  to  act  in  Illinms,  Money  paid  by  the  members  of 
a  local  branch  of  a  foreign  insurance  order  to  the  local  treasurer, 
which  remains  in  his  possession,  is  the  property  of  the  members 
of  the  local  branch  as  individuals,  where  the  head  lodge  has  no 
authority  to  transact  business  in  Illinois. 

3.  Garnishment — when  a  creditor  of  a  foreign  insuranc£  order  cannot 
garnish  local  treasurer.  A  judgment  creditor  of  a  foreign  insurance 
order  cannot  maintain  garnishment  against  the  treasurer  of  a  lo- 
cal branch  of  the  order  in  Illinois  where  the  order  has  no  authority 
to  transact  business  in  Illinois,  as  the  latter  cannot  maintain  an 
action  in  its  own  name  against  the  garnishee. 

4.  Same — garnishment  laws  apply  to  corporations.  The  rule  limiting 
a  garpisheeing  creditor's  right  of  recovery  to  cases  where  the 
principal  debtor  could  recover  in  his  own  name  in  an  appropriate 
action,  applies  whether  the  debtor  is  a  corporation  or  an  individual. 

Supreme  Sitting  Order  Iron  Hall  v.Origsby,  78  111.  App.  300,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  County 
Court  of  McDonough  county;  the  Hon.  C.  F.  Wheat, 
Judge,  presiding. 

Henry  C.  Sumpter  brought  an  action  of  attachment  in 
the  county  court  of  McDonough  county  against  the  Su- 
preme Sitting  Order  of  the  Iron  Hall,  a  corporation  or- 
ganized in  Indiana  under  the  laws  of  that  State.  James 
H.  Grigsby,  the  appellee,  was  summoned  as  garnishee. 
The  object  of  the  corporation,  as  disclosed  by  the  rec- 
ord, was  to  create  a  benefit  fund,  from  which  its  members 
should  receive  a  benefit  in  sums  not  exceeding  $1000,  to 
be  paid  as  ijrovided  in  the  by-laws  or  in  the  certificate 
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of  membership.  The  plaintiff  and  the  appellee,  the  gar- 
nishee, were  residents  of  McDonough  county,  Illinois. 
They  and  a  number  of  other  persons  formed  themselves 
into  what  was  called  Local  Branch  No.  208,  located  in 
McDonough  county.  This  local  branch  never  became  in- 
corporated. Appellee  was  its  cashier.  Sumpter  held  a 
certificate  of  membership,  which  provides  that  in  case 
a  member  shall  continue  to  pay  all  assessments  and  de- 
mands made  for  the  full  term  of  seven  years  from  its 
date,  and  maintain  himself  in  good  standing  in  the  order, 
he  shall  then  be  entitled  to  a  sum  not  exceeding  $1000, 
less  the  amount  which  he  has  already  received  as  bene- 
fits on  account  of  sickness  or  other  disability.  The  cor- 
poration became  insolvent,  and  a  receiver  was  appointed 
therefor  August  18,  1892,  by  a  court  in  Indiana,  and  the 
corporation  has  remained  insolvent  ever  since.  At  the 
time  of  the  appointment  of  the  receiver  appellee  had 
$681.94,  which  was  in  his  hands  as  cashier  of  said  local 
branch.  Sumpter  obtained  judgment  against  the  cor- 
poration in  attachment  for  $700  upon  his  certificate  of 
membership  in  the  county  court  of  McDonough  county. 

Appellee,  who  had  been  summoned  as  garnishee,  an- 
swered under  oath  the  interrogatories  filed,  denying  that 
he  had  any  money,  property  or  effects  of  any  kind  in  his 
possession  belonging  to  the  defendant  corporation.  He 
admitted  he  had  in  his  hands  the  above  named  sum  of 
money,  but  claimed  that  the  same  was  not  subject  to  gar- 
nishment because  the  defendant  corporation  was  engaged 
in  the  business  of  insurance  in  taking  risks  and  insuring 
the  lives  of  its  members  and  was  not  authorized  to  trans- 
act business  in  the  State  of  Illinois,  and  has  never  been 
so  authorized,  and  could  not  maintain  a  suit  herein  on 
account  of  its  failure  to  comply  with  the  laws  of  this 
State  with  reference  to  foreign  insurance  companies.  He 
further  averred,  among  other  things,  that  certain  mem- 
bers of  the  local  branch,  on  the  first  day  of  September, 
1892,  filed  their  bill  in  chancery  in  the  circuit  court  of 
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McDonough  county  against  said  corporation  and  said 
garnishee;  that  summons  was  issued  and  served  upon  the 
garnishee;  that  the  bill  alleged  that  the  complainants 
were  co-partners,  and  that  the  money  in  the  hands  of  the 
garnishee  belonged  to  them  as  such;  that  the  bill  prayed 
that  the  partnership  be  dissolved,  the  money  divided  be- 
tween the  members,  a  receiver  appointed,  etc. ;  that  said ' 
bill  is  still  pending  and  undetermined. 

Issue  was  joined  upon  the  answer,  and  the  cause  was 
tried  by  the  court,  a  jury  having  been  waived.  The  court 
found  the  issues  for  the  defendant,  and  on  appeal  to  the 
Appellate  Court  the  judgment  was  affirmed. 

H.  C.  Agnew,  for  appellant: 

The  laws  relating  to  attachments  should  be  liberally 
construed.    Railroad  Co.  v.  Crane,  102  111.  249. 

The  word  "person,"  in  the  Attachment  act,  extends  to 
and  includes  corporations.    Railroad  Co,  v.  Keep^  22  111.  9. 

A  foreign  corporation  having  property  in  this  State 
is  a  non-resident  debtor.     Railroad  Co,  v.  Keep,  22  111.  9. 

A  debt  due  in  another  State  may  be  attached  in  Illi- 
nois where  the  garnishee  is  a  resident  of  this  State. 
Pomeroy  v.  Rand,  McNally  &  Co.  157  111.  176. 

A  foreign  corporation  doing  business  in  this  State  is 
liable  to  garnishment.  Railroad  Co,  v.  Crane,  102  111.  249; 
Henderson  &  Co,  v.  Schaas,  35  111.  App.  155. 

An  insurance  company  is  liable  to  a  resident  of  Illinois 
upon  its  contracts,  though  not  authorized  to  do  business 
herein.    Insurance  Co.  v.  Rust,  40  111.  App.  119;  141  111.  85. 

The  garnishee  method  of  collecting  judgment  is  only 
a  statutory  mode  of  obtaining  execution.  Bear  v.  Hays, 
36  111.  280;  Railroad  Co.  v.  Keohane,  31  id.  144. 

The  proceeding  is  only  an  incident  in  the  collection  of 
the  original  judgment.  Neshitt  v.  Dickover,  22  111.  App.  140. 

The  garnishee  is  not  considered  a  party  to  the  suit. 
Anderson's  Law  Die.  486;  Kidderlin  v.  Meyer,  2  Miles,  242; 
Robertson  v.  Beall,  10  Md.  125. 
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Sherman  &  Tunnicliffs,  for  appellee: 

Where  a  bill  of  exceptions  fails  to  show  that  it  con- 
tains all  the  evidence,  it  will  be  presumed  that  other  tes- 
timony was  heard  and  that  the  evidence  before  the  court 
was  sufficient  to  authorize  the  judg-ment.  Henry  v.  Hallo- 
way,  78  111.  356;  Fuller  v.  Bates,  6  111.  App.  442. 

Foreign  companies,  before  doing  business  in  this  State, 
must  appoint  an  attorney  for  service.  2  Starr  &  Curtis' 
Stat.  chap.  73,  par.  185. 

The  garnishee  must  not  only  have  actual  possession 
of  the  defendant's  goods,  but  there  must  be,  except  in 
cases  of  fraudulent  disposition  of  jDroperty,  privity  be- 
tween him  and  the  defendant,  both  of  contract  and  of 
interest,  by  which  the  defendant  would  have  a  right  of 
action  or  an  equitable  claim  against  the  garnishee  to  re- 
cover the. property  for  his  own  use.  Drake  on  Attach- 
inent,  sees.  485,  541. 

The  garnishee  is  not  liable  unless  legally  indebted  to 
the  defendaut.     Drake  on  Attachment,  sec.  547. 

The  choses  in  action  or  credit  in  the  hands  of  the  gar- 
nishee belonging  to  the  debtor  must  be  due  and  owing  to 
him,  and  must  be  of  a  legal  and  not  equitable  character. 
Webster  v.  Steele,  75  111.  544. 

No  recovery  can  be  had  for  the  benefit  of  a  garnishing 
creditor  unless  his  debtor  could  have  maintained  in  his 
own  name  an  action  of  debt  or  assumpsit  against  the  gar- 
nishee. Lorenson  v.  Busk,  67  111.  App.  532;  Sangamon  Coal 
Co.  V.  Bicliardson,  33  id.  277;  Caj^es  v.  Burgess,  135  111.  61. 

A  garnishing  creditor  can  have  no  greater  right  to  re- 
cover from  the  garnishee  than  the  debtor  has.  Webster  v. 
Steele,  75  111.  544;  Bank  v.  Kirkiaood,  68  111.  App.  116;  Bich- 
ardson  v.  Lester,  83  111.  55. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

From  the  facts  appearing  in  the  record  it  is  clear  that 
the  Supreme  Sitting  Order  of  the  Iron  Hall  falls  within 
what  was  determined  an  insurance  company  in  Bockhold 
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Y,  Canton  Masonic  Benevolent  Society,  129  111.  440.  The  com- 
pany was  organized  in  the  State  of  Indiana  under  the 
laws  of  that  State,  and  never  having  complied  with  the 
laws  of  this  State  authorizing  it  to  do  business  here  it 
could  not  lawfully  transact  business  in  this  State.  In- 
deed, it  is  not  claimed  that  the  company  had  authority 
to  do  business. in  this  State,  as  is  shown  by  a  provision 
in  the  stipulation  of  facts  upon  which  the  case  was  tried, 
as  follows:  "That  the  said  corporation  is  not  authorized, 
under  the  provisions  of  the  laws  of  the  State  of  Illinois, 
to  transact  the  business  for  which  the  same  was  organ- 
ized, in  the  State  of  Illinois,  and  has  never  been  so  au- 
thorized; that  at  the  time  said  sum  of  money  came  to  the 
hands  of  the  garnishee  he  did  not  know  that  said  corpo- 
ration had  not  complied  with  the  statute  of  this  State 
and  was  not  authorized  to  transact  business  herein,  but, 
on  the  contrary,  presumed  that  all  proper  steps  had  been 
taken  by  said  corporation  to  permit  it  to  legally  transact 
business  in  this  State." 

As  has  been  seen,  the  appellee,  the  plaintiff,  Henry  C. 
Sumpter,  and  several  other  persons,  residents  of  McDon- 
ough  county,  formed  themselves  into  what  was  called 
Local  Branch  No.  208,  and  appellee  was  selected  as  its 
cashier.  In  his  capacity  as  cashier  there  came  into  his 
hands  from  his  associates  in  the  local  branch  $681.94, — 
the  money  involved  in  this  proceeding, — and  the  first 
question  to  be  determined  is  whether  this  fund  belonged 
to  the  Indiana  corporation,  and  had  that  company  the 
right  to  collect  it  from  appellee,  who  had  received  it  from 
his  associates. 

The  right  of  the  Indiana  corporation  to  collect  the 
money  rests  upon  its  right  to  transact  business  in  this 
State,  and  as  it  had  no  such  power  it  could  not  collect 
the  money.  The  Indiana  corporation  had  no  control  or 
supervision  over  the  local  branch,  so  called,  or  any  of 
its  members,  and  was  not  entitled  to  any  fund  which  was 
raised  or  paid  over  as  dues  or  assessments  by  the  per- 
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sons  who  were  members  of  the  local  branch.  Whatever 
money  was  raised  by  the  local  branch  and  paid  into  the 
hands  of  appellee  belonged  to  the  members  of  the  branch 
as  individuals.  If,  then,  the  fund  in  question  did  not  be- 
long to  the  Indiana  corporation,  upon  what  g'round  can 
it  be  claimed  or  recovered  by  Sumpter,  a  garnisheeing 
creditor  of  that  corporation?  The  law  is  well  settled  in 
this  State  that  in  garnishment  proceedings  the  creditor 
can  only  recover  such  indebtedness  as  can  be  recovered 
in  an  appropriate  action  in  the  name  of  the  attachment 
or  judgment  debtor  against  the  garnishee.  (Webster  v. 
Steele,  75  111.  544;  Richardson  v.  Lester,  83  id.  55;  Capes  v.  Bur- 
gess, 135  id.. 61;  Drake  on  Attachment,  sec.  485,  541,  547.) 
Here,  as  we  have  seen,  no  right  of  recovery  existed  in 
favor  of  the  Indiana  corporation,  the  judgment  debtor, 
and  under  the  rule  laid  down  in  the  authorities  cited,  no 
recovery  could  be  had  by  Sumpter,  the  creditor  of  the 
corporation. 

It  is,  however,  suggested  in  the  argument  that  there 
is  no  rule  of  law  which  will  prevent  appellant  from  re- 
covering in  this  case  unless  it  is  the  policy  of  our  courts 
to  punish  foreign  corporations  that  have  not  complied 
with  our  laws,  and  that  it  would  be  contrary  to  the  spirit 
of  our  laws  to  inflict  upon  a  citizen  of  this  State  the 
penalty  belonging  to  a  foreign  corporation.  It  will  be 
remembered  that  appellee  and  all  the  other  members  of 
the  local  branch  who  contributed  to  the  fund  appellant 
is  attempting  to  recover  are  residents  of  this  State,  and 
they  are  entitled  to  the  same  protection  which  should  be 
extended  to  appellant.  But  aside  from  this  considera- 
tion, the  question  of  inflicting  punishment  upon  a  foreign 
corporation  for  transacting  business  here  without  com- 
plying with  our  laws  dees  not  enter  into  the  decision  of 
this  case.  In  a  garnishment  proceeding  like  the  one  in 
question  the  garnisheeing  creditor  can  only  recover  of 
the  person  garnisheed  when  the  debtor  in  whose  name 
the  suit  is  instituted  can  recover.     This  rule  of  law  is 
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general  in  its  application,  applying  to  all  cases,  and  it 
makes  no  difference  whether  the  party  in  whose  name 
the  suit  is  brought  is  a  corporation  or  a  natural  person, 
— a  resident  or  a  non-resident. 

After  a  careful  consideration  of  the  record  and  the 
questions  raised  and  discussed  in  the  argument  we  are 
satisfied  the  judgment  of  the  Appellate  Court  is  correct, 
and  it  will  be  affirmed.  Judgment  affli^ed. 


John  Kirchgraber  ct  al. 

V, 

The  Covenant  Mutual  Life  Association  et  al 

Opinion  filed  February  17f  1899. 

This  case  is  controlled  by  the  decision  in  Boicell  v. Covenant  Mu- 
tual Life  Ass.  176  111.  557. 

Writ  of  Error  to  the  City  Court  of  Mattoon;  the 
Hon.  James  P.  Hughes,  Judge,  presiding. 

Eads  &  Eads,  and  Dundas  &  O'Hair,  for  plaintiffs 
in  error. 

T.  A.  MoRAN,  George  W.  Wall,  and  W.  C.  Calkins, 
for  defendants  in  error. 

Per  Curiam:  This  case  involves  the  same  questions 
which  were  involved  in  Bowell  v.  Covenant  Mutual  Life  Ass. 
176  111.  557,  in  which  an  opinion  was  filed  dismissing  the 
appeal.  The  decision  in  that  case  is  conclusive  of  the 
questions  involved  here,  and  for  the  reason  stated  in  the 
opinion  in  that  case  the  writ  of  error  will  be  dismissed. 

Writ  dismissed. 
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The  Home  Insurance  Company  of  New  York 

1178     64 

|pl82    39  V, 

The  Peoria  and  Pekin  Union  Railway  Company. 
Opinwii  filed  Fehraary  11,  1899. 

1.  Insurance — clause  of  a  railroad  insura7ice  policy  construed.  An 
item  in  a  fire  insurance  policy  issued  to  a  railroad  company  doing 
a  general  terminal  transfer  business,  which  covers  **f reight  cars  of 
every  description,  the  property  of  other  roads,  firms,  individuals 
or  corporations, /or  which  the  assured  are  or  may  he  liable^  while  on  the 
line  of  their  road,"  insures  against  loss  of  cars  described,  and  not 
merely  against  an  actual  legal  liability  proven  to  have  accrued 
against  the  assured  to  account  to  the  owners  of  the  cars. 

2.  Sauk— term  HiaJjle'^  does  not  necessarily  mean  a  fixed  legal  liability. 
The  word  "liable,"  used  in  a  fire  policy  issued  to  a  railroad  termi- 
nal transfer  company  covering  freight  cars  of  other  owners  for 
which  the  assured  is  or  may  be  liable  while  on  its  road,  does  not  sig- 
nify a  perfected  or  fixed  legal  liability,  but  rather  a  condition  out 
of  which  a  liability  may  arise,  based  on  some  duty  which  the  as- 
sured owes  to  owners  of  cars  in  its  custody. 

3.  Same — right  of  railroad  terminal  transfer  company  to  insure  cars  in 
its  custody.  A  railroad  terminal  transfer  company  owing  such  a  duty 
to  cars  of  other  owners  while  in  its  custody  as  may  result  in  legal 
liability  has  an  insurable  interest  in  such  cars,  and  when  loss  or 
damage  occurs  is  entitled  to  recover  the  loss  upon  proof  of  such 
duty  and  hold  the  excess  over  its  own  interest  for  the  benefit  of  the 
owners  of  the  cars. 

Home  Ins.JJo.  v.  P.  d-  P.  U.  By.  Co.  78  111.  App.  137,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  T.  M.  Shaw,  Judge, 
presiding. 

Jack  &  Tichenor,  and  Sam.  E.  Halt.,  for  appellant: 
Insurance  policies  should  be  construed  the  same  as 

other  "written  contracts.     May  on  Insurance,  sec.  172. 
The  subject  of  the  insurance,  its  nature  and  its  extent 

are  to  be  ascertained  from  the  words  of  the  contract 

which  the  parties  have  made.    Insurance  Co.  v.  Warehouse 

Co.  93  U.  S.  541. 
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The  languag^e  of  the  policy  controls,  and  property 
belonging  to  others  is  not  covered  by  a  policy  such  as 
this.  Insurance  Co,  v.  Insurance  Co.  5  L.  R.  567;  Keeley  v. 
Insurance  Co.  1  Phila.  170;  Bafel  v.  Insurance  Co.  7  La.  244; 
Railway  Co.  v.  Insurance  Co.  113  Mass.  77;  Insurance  Co.  v. 
Loney,  20  Md.  20;  Oetchell  v.  Insurance  Co.  14  Allen,  325. 

If  one  would  insure  for  the  benefit  of  the  owners  of 
property  in  his  possession,  this  must  appear  from  the  use 
of  apt  terms  in  the  policy  to  that  effect.  Railroad  Co.  v. 
Insurance  Co.  56  N.  W.  Rep.  815. 

The  words  of  the  policy  "for  which  the  assured  are 
or  may  be  liable,"  are  not  obscure  or  ambiguous,  and 
must  be  giv.en  their  full  effect  and  not  treated  as  sur- 
plusage. The  words  "liable"  and  "liability"  mean  bound 
in  law  or  equity, — "the  state  of  one  who  is  bound  in  law 
and  justice  to  do  something  which  may  be  enforced  by 
action."    Bouvier's  Law  Die;  Webster's  Die. 

Stevens,  Horton  &  Abbott,  for  appellee: 
A  carrier  or  warehouseman  has  an  insurable  interest 
in  the  goods  received,  and  may  insure  them  to  the  extent 
of  his  interest  or  lien  only,  or  may  insure  them  in  his 
own  name  to  their  full  value,  and  in  case  of  loss  recover 
the  full  amount  of  the  insurance,  for  the  satisfaction  of 
his  own  claims  first  and  hold  the  residue  for  the  owner. 
Compress  Co.  v.  Assurance  Co.  74  Miss.  320;  Insurance  Co.  v. 
Warehouse  Co.  93  U.  S.  527;  Insurance  Co.  v.  Transportation 
Co.  117  id.  312;  Insurance  Co.  v.  Compress  Co.  133  id.  387; 
Thomas  y.  Marble  Co.  58  Fed.  Rep.  485;  Insurance  Co.  v. 
Transportation  Co.  66  Md.  339;  Raihoay  Co.  v.  Glyn,  1  E.  &  E. 
652;  Waters  v.  Assurance  Co.  5  E.  &B.  870;  Savage  v.  Insur- 
ance Co.  36  N.  Y.  655;  Lancaster  Mills  v.  Merchants^  etc.  Co. 
89  Tenn.  1;  Johnson  v.  Campbell,  120  Mass.  449;  Baxter  v. 
Insurance  Co.  11  Biss.  306;  Siter  v.  Morris,  13  Pa.  St.  218; 
28  Am.  &  Eng.  Ency.  of  Law,  670;  Insurance  Co.  v.  Favorite, 
46  111.  263;  Richmond,  etc.  Co.  v.  Insurance  Co.  79  N.  Y.  230; 
Hough  V.  Insurance  Co,  38  Md.  398, 
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An  agreement  with  a  depositor  to  insure  the  goods 
deposited  with  a  warehouseman  is  enough  to  raise  an  in- 
surable interest.  The  appellee  offered  to  prove  an  agree- 
ment to  carry  insurance  on  all  cars  in  its  yards.  Felzer 
Manf,  Co.  v.  Sun  Fire  Office,  36  S.  C.  213. 

The  liability  of  the  insurance  company  is  not  de- 
pendent upon  the  payment  to  the  owner  by  the  railroad 
company  of  the  value  of  the  property  burned.  Insurance 
Co.  V.  Compress  Co.  133  U.  S.  387;  Ex  parte  Norwood,  3  Biss. 
504;  Cashan  v.  Insurance  Co.  5  Biss.  476. 

In  construing  a  policy  of  insurance  the  insurer  is  the 
promisor,  and  in  words  or  sentences  of  doubtful  signifi- 
cance or  ambiguous  phrases  the  meaning  most  favorable 
to  the  insured  is  adopted.  Pittsburg  Storage  Co.  v.  Insur- 
ance Co.  32  Atl.  Re]:).  58;  London  Assurance  Co.  v.  Companhia, 
167  U.  S.  149. 

The  word  "liable"  is  to  be  taken  as  used  in  its  ordi- 
nary sense.  So  used,  it  does  not  signify  an  absolute  or 
perfected  legal  liability.  It  is  more  frequently  used  as 
referring  to  a  "future  possible  or  probable  happening 
which  may  not  actually  occur."  Insurance  Co.  v.  Anderson, 
40  S.  W.  Rep.  200;  Cochran  v.  United  States,  157  U.  S.  286; 
Inhabitants  of  Saco  v.  Osgood,  5  Me.  202. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  appellee  company  brought  assumpsit  on  an  insur- 
ance policy  made  and  delivered  by  the  appellant  com- 
pany, insuring  certain  cars  and  other  property  against 
loss  or  damage  by  fire,  and  recovered  a  judgment  in  the 
circuit  court  in  the  sum  of  ^6502.90.  The  judgment  was 
afiirmed  by  the  Appellate  Court  for  the  Second  District  on 
api)eal.  This  is  an  appeal  to  bring  the  judgment  of  af- 
firmance into  review  in  this  court.  In  the  trial  court  the 
cause  was  submitted  to  the  court  without  a  jury.  The 
judgment  was  for  the  value  of  thirty-eight  freight  cars 
which  were  destroyed  by  fire  while  on  the  tracks  of  the  ap- 
pellee company  during  the  period  covered  by  the  policy. 
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Appellee,  a  railway  corporation,  was  the  owner  of  cer- 
tain railroad  yards  in  and  near  the  city  of  Peoria,  with 
tracks  leading  to  certain  breweries,  elevators,  etc.,  and 
was  engaged  at  the  time  of  the  delivery  of  the  policy, 
and  at  the  time  of  the  destruction  of  the  property  by  fire, 
in  doing  a  switching  and  terminal  business  in  the  city  of 
Peoria,  receiving  the  cars  of  other  companies  consigned 
to  and  from  industries  and  elevators  on  its  tracks,  and 
carrying  and  storing  such  cars  for  charges  to  it  paid,  as 
well  as  doing  a  general  railroad  business.  All  of  the 
railroad  companies  hereinafter  mentioned  in  a  quotation 
from  the  policy,  except  the  Chicago,  Burlington  and 
Quincy  Railroad  Company,  ran  their  trains  into  the  city 
of  Peoria  on  the  tracks  of  appellee,  and  their  cars  and 
contents  were  delivered  to  appellee  on  the  arrival  of 
such  trains,  to  be  by  it  transferred  or  stored  as  directed, 
for  certain  charges  to  it  paid.  The  railroad  of  the  Chi- 
cago, Burlington  and  Quincy  company  connects  with  that 
of  appellee,  and  the  latter  received  and  carried  the  for- 
mer's cars  consigned  to  it,  from  or  to  any  industry  or 
elevator  on  appellee's  tracks,  making  a  charge  therefor. 
What  was  known  as  the  "Iowa  elevator"  was  on  the 
tracks  of  appellee,  and  was  one  of  the  elevators  to  and 
from  which  it  carried  cars  for  other  companies.  The  cars 
destroyed  by  fire  were  brought  into  the  city  of  Peoria 
and  delivered  to  appellee  by  the  companies  mentioned 
in  the  stipulation,  to  be  transferred  or  stored  as  directed, 
in  the  customary  and  usual  manner. 

The  particular  provisions  of  the  policy  relied  upon 
by  the  appellee  are  as  follows: 

"44.  $50,000 — On  freight  cars  of  every  description,  the 
property  of  other  roads,  firms,  individuals  or  corpora- 
tions, for  which  the  assured  are  or  may  he  liable,  while  on 
the  line  of  their  road,  the  limit  of  loss,  if  any,  on  any 
one  freight  car  not  to  exceed  $500. 

"45.  $20,000 — On  passenger  cars,  the  property  of  other 
roads,  firms,  individuals  or  corporations,  for  which  the 
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assured  are  or  may  be  liable  while  on  the  line  of  their 
road,  the  limit  of  loss,  if  any,  on  any  one  passeng^er  car 
not  to  exceed  Jf  2500. 

**Names  of  roads  owned  or  oi)erated  by  the  assured  on 
the  lines  of  which  the  above  described  rolling  stock  is  to 
be  covered,  viz. :  Peoria  and  Pekin  Union  railway  and 
ufion  the  tracks  of  the  Iowa  Elevator  Company  at  Peoria, 
111.,  and  also  on  tracks  known  as  No.  5  and  6  on  property 
of  the  Iowa  Elevator  Compan}',  said  tracks  owned  by  the 
Iowa  Central  Railway  Company  and  operated  under  lease 
by  the  Peoria  and  Pekin  Union  Railway  Company,  and 
also  on  tracks  of  Toledo,  Peoria  and  Western  Railway 
Company  in  Peoria." 

The  contention  is  as  to  the  true  interpretation  of  these 
items,  particularly  item  No.  44,  as  the  cars  which  were 
burned  were  freight  cars. 

The  position  of  the  appellant  company  is,  its  under- 
taking, according  to  the  true  interpretation  of  the  policy, 
is  not  to  insure  the  appellee  company  against  loss  or 
damage  to  the  cars,  but  only  against  loss  by  reason  of  a 
liability  legally  accruing  against  the  appellee  company, 
if  any,  to  account  to  the  owners  of  the  cars  for  the  loss 
of  or  damage  to  the  cars  by  fire,  and  that  in  order  to  en- 
title the  appellee  company  to  recover,  it  was  essential 
the  liability  of  the  company  to  account  and  pay  to  the 
owners  of  the  cars  should  be  made  to  appear  by  the  proof 
in  the  same  manner  as  would  be  necessary  in  an  action 
by  the  owners  of  the  cars  against  it  to  recover  upon  such 
liability.  We  do  not  so  construe  the  policy.  The  words 
and  phrases  employed  in  insurance  policies  are  chosen 
by  the  insurance  company.  For  this  reason,  and  perhaps 
also  for  other  reasons,  it  has  become  the  settled  rule  of 
construction  the  language  of  a  policy  shall  be  interpreted 
most  strongly  against  the  author  of  the  instrument.  The 
words  in  item  44,  "for  which  assured  are  or  may  be  lia- 
ble," which  we  have  caused  to  be  italicized,  were  not,  ac- 
cording to  our  interpretation,  incorporated  into  the  item 
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for  the  purpose  of  indicating  that  it  was  the  liability  of 
the  assured  to  account  to  the  owners  for  the  cars  that 
was  the  subject  of  the  indemnity,  but  for  the  purpose 
of  restricting  the  obligation  of  the  insurer  with  regard 
to  the  class  of  cars  to  be  covered  and  protected  by  the 
policy.  It  was  not  the  intention  of  the  insurer  to  insure 
any  and  every  freight  car  belonging  to  "other  roads, 
firms,  individuals  or  corporations"  which  might  be  on  the 
line  of  appellee's  road,  but  only  such  cars  belonging  to 
such  "other  roads,  firms,  individuals  or  corporations"  on 
appellee's  line  of  road  as  assured  had  such  control  of 
or  such  connection  with  as  that  a  liability  might  accrue 
against  such  appellee  company  to  account  for  such  cars 
to  the  owners  thereof.  The  phrase  is  i)roperly  construed 
to  be  descriptive  of  the  cars  to  be  insured.  Had  it  been 
the  intention  of  the  insurer  to  insure  the  liability,  only, 
of  the  assured  to  respond  to  the  demands  of  the  owners 
of  the  cars,  this  intention  could  have  been  readily  and 
unmistakably  manifested  by  the  use  of  apt  words  and 
phrases.  It  was  a  part  of  the  same  contract  of  insurance 
to  insure  the  liability  of  the  assured  to  respond  to  the 
claims  of  owners  of  freight,  merchandise,  baggage,  etc., 
in  transit  in  and  on  cars  on  its  line  of  road  against  loss 
by  fire,  and  the  insurer  found  no  difficulty  in  clearly  ex- 
pressing the  obligation  so  assumed.  Item  No.  46  in  the 
same  policy  is  as  follows: 

"46.  *20,00(>— On  the  liability  of  the  assured  as  com- 
mon carriers  and  warehousemen,  including  their  inter- 
est as  owners  for  freight,  merchandise,  baggage,  and  all 
ofher  property  (excluding  cotton  on  open  flat  cars  or  pe- 
troleum in  tank  cars)  while  in  transit  in  or  on  cars  on  the 
line  of  the  road  hereby  insured,  and  its  branches,  spurs, 
side-tracks  and  yards  owned  or  operated  by  the  assured 
at  the  date  of  this  policy,"  etc. 

So,  if  the  undertaking  sought  to  be  expressed  in  item 
44  under  consideration  had  been  to  insure  the  liability  of 
the  assured  to  account  to  the  ov/ners  of  cars  for  any  loss 
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or  damag-e  which  mig'ht  come  to  such  cars  while  on  the 
line  of  appellee's  road,  it  is  clear  the  author  of  the  policy 
had  the  requisite  command  of  language  to  enable  him 
to  set  forth  such  undertaking  in  clear  and  unambiguous 
terms. 

Nor  is  the  right  of  recovery  limited  to  such  cars  as  it 
should  be  made  to  appear  by  evidence  the  appellee  com- 
pany was  absolutely  legally  liable  to  account  and  pay 
for  to  the  owners  thereof.  The  proper  construction  of 
the  policy  in  this  respect  is,  that  all  freight  cars  con- 
sumed by  the  fire  while  on  .the  line  of  the  appellee's  road 
and  in  its  care  and  custody,  with  respect  to  which  it  had 
some  duty  to  perform  of  such  nature  it  might  be  charg'ed 
with  legal  liability  to  account  to  the  owners  therefor  or 
to  be  subjected  to  claims  and  demands  to  so  account,  and 
to  possible  litigation  growing  out  of  such  claims  and  de- 
mands, were  protected  by  the  policy. 

The  contention  the  word  "liable,"  incorporated  in  item 
44,  means  an  absolute  legal  and  fixed  liability,  is  not 
tenable.  In  Webster's  Dictionary  the  word  "liable"  is 
said  to  refer  to  a  future  possible  or  probable  happening 
which  may  not  actually  occur.  And  the  same  lexicogra- 
pher further  defines  the  word  as  follows:  "exposed  to  a 
certain  contingency  or  casualty  more  or  less  probable." 
The  word  as  used  in  the  policy  does  not  signify  a  per- 
fected or  fixed  legal  liability,  but  rather  a  condition  out 
of  which  a  legal  liability  may  arise.  The  word,  as  most 
frequently  used,  does  not  necessarily  exclude  the  idea  of 
a  contingency.  An  assignor  of  a  negotiable  note  may, 
with  no  incorrectness  of  speech,  be  said  to  be  liable  upon 
his  assignment;  but  his  obligation  is  not  an  absolute  fixed 
legal  liability,  but  is  contingent  upon  the  financial  con- 
dition of  the  maker  and  the  exercise  of  diligence  on  the 
part  of  the  assignee,  if  diligence  could  avail  to  secure 
payment  of  the  note  from  the  maker  thereof.  Law  writers 
and  courts,  without  improper  use  of  language,  may  and 
do  declare  the  liability  of  a  warehouseman  begins  when 
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the  g-oods  are  delivered,  etc.,  and  such  liability  ends  on 
the  delivery  of  the  jjroperty  to  the  person  rightfully  en- 
titled to  it,  without  being  understood  to  assert  that  an 
obligation  on  the  part  of  the  warehouseman  to  answer 
in  any  manner  has  become  fixed  and  absolute.  The  cor- 
rect meaning  of  such  expressions  is  that  the  warehouse- 
man has  such  connection  with  the  property  as  that  a  fixed 
liability  may  arise.  The  italicized  phrase  in  said  item  44 
was  intended  to  indicate  the  policy  was  to  protect  cars 
to  which  the  appellee  should  bear  such  relation  as  to 
become  charged  with  the  performance  of  duties  which 
might  involve  a  fixed  legal  liability.  All  cars  as  to  which 
appellee  owed  such  duty  were  covered,  and  no  more  was 
required  than  that  the  evidence  should  establish  the  ex- 
istence of  such  relation  of  the  appellee  company  to  the 
cars.  That  relation  established,  it  is  well  settled  an  in- 
surable interest  rested  in  the  appellee  company,  that  it 
might  lawfully  insure  the  cars  in  its  own  name  and  sue 
for  and  recover  the  value  thereof  if  destroyed  by  fire, 
holding  the  excess  over  its  own  interest  in  the  property 
for  the  benefit  of  those  who  had  entrusted  the  cars  to  it. 
Fire  Insurance  Ass,  v.  Merchants  and  Miners'  Transp.  Co,  66 
Md.  347;  California  Ins.  Co.  v.  Union  Comjwess  Co.  133  U.  S. 
387;  Borne  Ins.  Co.  v.  Baltimore  Warehouse  Co.  93  id.  527;  Siter 
V.  Morris,  13  Pa.  St.  218;  Hope  Oil  Mill  Compress  Co.  v.  Phenix 
Assurance  Co.  74  Miss.  320;  Snow  v.  Carr,  61  Ala.  363;  Hough, 
Clendenning  d-  Co.  v.  People's  Fire  Ins.  Co.  36  Md.  432;  Baxter 
V.  Hartford  Ins.  Co.  11  Biss.  30(5. 

The  trial  court  ruled  correctly  in  passing  upon  the 
propositions  of  law  applicable  to  the  case. 

The  judgment  of  the  Appellate  Court  is  conclusive  on 
all  questions  of  fact,  and  that  judgment  is  affirmed. 

Judgment  affirmed. 
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Oliver  J.  Bailey 

V. 

Thomas  B.  Smith. 

Opinion  filed  February  17, 1899. 

Tax  deeds— nohce  by  purchase^'  must  specify  kind  of  tax  for  which 
land  was  sold.  The  notice  required  by  section  216  of  the  Revenue 
act  (Rev.  Stat.'  1874,  p.  893,)  to  be  given  by  the  purchaser  of  land  at 
tax  sale  to  the  owner  before  he  is  entitled  to  a  deed,  must  show 
whether  the  land  was  sold  for  general  taxes  or  special  assessments. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  J.  C.  Broady,  Judge,  presiding. 

This  is  an  action  of  ejectment  brought  by  appellant, 
against  appellee,  in  the  circuit  court  of  Adams  county, 
to  obtain  possession  of  certain  lands  in  that  county  and 
in  the  Indian  Grave  drainage  district,  to  which  lands 
appellant  claims  title  under  a  tax  deed  issued  in  pursu- 
ance to  a  tax  sale  on  June  2,  1894.  A  jury  was  waived 
by  agreement  and  the  case  was  tried  by  the  court  at  the 
March  term,  1897,  resulting  in  a  judgment  for  appellee. 
Appellant  paid  the  costs  and  took  a  new  trial  under  the 
statute,  and  at  the  June  term,  1898,  at  a  trial  by  the  court, 
judgment  was  again  rendered  in  favor  of  the  appellee 
and  against  appellant  for  costs.  From  that  judgment 
this  appeal  is  now  prosecuted. 

G.  Edmunds,  for  appellant. 

James  N.  Sprigg,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

It  appears  from  a  stipulation  on  file  that  the  tax  deed 
offered  in  evidence  by  appellant  in  support  of  his  claim 
to  possession  of  the  lands  in  question  was  given  under 
a  sale  for  delinquent  special  assessments  in  the  Indian. 
Grave  drainage  district;  that  all  State  and  county  taxes 
had  been  paid  in  full,  and  that  only  the  special  assess- 
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ments  for  the  years  1892  and  1893,  and  the  costs  accrued 
thereon,  were  delinquent. 

The  chief  defense  interposed  to  appellant's  action  is, 
that  the  notice  given  by  him,  in  attempted  compliance 
with  section  216  of  the  Revenue  act,  is  defective,  in  that 
it  fails  to  show  whether  the  lands  in  question  were  sold 
for  delinquent  general  taxes  or  for  delinquent  special 
assessments.  The  notice  with  reference  to  this  land  is 
as  follows: 

"That  at  said  sale  on  June  2,  1894, 1  purchased  eighty 
acres,  N.  i  N.  W.  qr.  sec.  26,  township  1,  north  of  range  9, 
west,  in  Adams  county,  Illinois,  for  the  taxes,  special 
assessments,  interest  and  costs  due  thereon  for  the  years 
1892  and  1893,  respectively,  which  tract  was  taxed  for 
each  of  said  years  in  the  name  of  T.  B.  Smith,  and  was 
specially  assessed  in  the  name  of  James  Mulligan  by 
order  of  the  county  court  of  Adams  county,  Illinois,  con- 
firming the  first  assessment  of  the  Indian  Grave  drainage 
district,  entered  April  20,  1880,  and  that  said  tract  was 
also  specially  assessed  in  the  name  of  James  Mulligan  by 
order  of  the  county  court  of  Adams  county,  Illinois,  con- 
firming the  second  assessment  of  the  Indian  Grave  drain- 
age district  of  Adams  county,  Illinois,  entered  October  3, 
1881,  upon  which  two  assessments  installments  of  interest 
were  due,  assessed  by  the  commissioners  of  said  drainage 
district  in  the  name  of  Tom  B.  Smith,  for  the  years  1892 
and  1893,  respectively,  one  for  the  year  1892,  due  Sep- 
tember 1,  1892,  and  one  for  the  year  1893,  due  September 
1, 1893;  and  also  assessment  of  said  drainage  district  for 
annual  amount  of  benefits  thereon  for  repairs,  called  re- 
pair tax,  assessed  by  said  commissioners  in  the  name  of 
Tom  B.  Smith  for  the  year  1893,  due  September  1, 1893,  for 
the  year  ending  with  the  July  term,  1894,  of  said  county 
court,  and  that  the  time  of  redemption  from  said  sale  will 
expire  with  June  2, 1896." 

It  will  be  seen  that  the  notice  is  for  "taxes,  special 
assessments,  interest  and  costs,"  while  the  land  was  sold 
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for  si>ecial  assessments  only.  It  has  been  repeatedly  held 
by  this  court,  in  considering"  this  statute,  that  the  notice 
required  by  section  216  above  referred  to  must  show  for 
what  the  lands  were  sold, — whether  for  general  taxes  or 
for  special  assessments.  {Gage  v.  Watermariy  121  Dl.  115; 
StiUwell  V.  Brammell,  124  id.  338;  Gage  v.  DuPvy,  137  id.  652. 
See,  also.  Gage  v.  Bam\  141  U.  S.  344.)  It  is  unnecessary  to 
enter  into  an  extended  discussion  of  the  notice  in  this 
case,  but  we  are  satisfied  that  a  careful  examination  of  it 
does  not  relieve  one  from  doubt  as  to  whether  appellee's 
lands  were  sold  for  general  taxes  or  for  special  assess- 
ments. The  title  to  be  made  under  a  tax  deed  is  stricti 
juris.  All  the  requirements  of  the  statute  must  be  clearly 
and  strictly  complied  with.  We  think  the  notice  in  this 
case  defective. 

The  disposition  of  this  point  makes  it  unnecessary  to 
consider  other  questions  urged  on  this  appeal. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


ill   ?<!  The  Town  of  Kankakee 

180    9441  V. 

1178      74l  J.  p.  McGrew.* 

TIT'     74l  Opinion  filed  February  17, 1899, 

l()4a  *544! 

178  74       1-  Constitutional  law— sechan  ifi  of  article  9  of  (he  constiiution, 
jlOfta  ■180,  concerning  municipal  indebtedness,  construed.    Section  12  of  article  9  of 
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the  constitution,  requiring  a  municipal  corporation,  before  or  at 
the  time  of  incurring  an  indebtedness,  to  levy  a  direct  annual  tax, 
refers  only  to  an  interest-bearing  indebtedness  payable  at  a  fixed 
time  in  the  future. 


209    '164:       *The  case  of  Town  of  Kankakee  v.  Leyris  is  also  disposed  of  by  this 

209    'les^  opinion,  viz.: 

209  168'  ^'^^  Curiam:  It  was  stipulated  by  the  parties  this  cause  should 
be  determined  and  governed  by  the  decision  rendered  by  this  court 
in  the  case  of  l^oirn  of  Kankakee  v.  3IvGrcw.  The  said  cause  of  Toion 
of  Kankakee  v.  McGvav  having  been  carefully  considered  and  the 
judgment  therein  appealed  from  affirmed,  the  judgment  here  ap- 
pealed from  is  also  affirmed. 
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2.  Municipal  cxxrporations— <nYy  may  incur  indebtedness  mthout 
having  money  in  treastii'y.  The  power  of  a  municipal  corporation  to 
incur  indebtedness  in  discharging  obligations  imposed  by  law,  such 
as  caring  for  the  poor,  is  not  dependent  upon  its  having  money  in 
its  treasury  or  having  a  tax  in  process  of  collection,  or  upon  the 
authority  of  a  i>rior  vote  of  the  people. 

3.  Evidence — record  book  of  town  atiditors  is  prima  facie  evidence  of 
claims  allotoed.  The  book  in  which  the  proceedings  of  the  board  of 
town  auditors  are  required  to  be  kept  by  section  10  of  article  13 
of  the  Township  Organization  act  (Laws  of  1879,  p.  316,)  is  the  best 
evidence  of  the  claims  and  demands  allowed  by  the  board,  and  is 
prima  facie  evidence  of  an  account  stated. 

4.  Paupers — overseer  of  poor  may  relieve  destUiUe  persons  not  ascer^ 
tained  by  law  to  be  public  charges.  The  overseer  of  the  poor  may 
relieve  residents  of  the  town  in  destitute  circumstances  without 
awaiting  the  action  of  the  State's  attorney  and  the  result  of  pro- 
ceedings in  court  to  ascertain  whether  such  persons  are  proper 
subjects  for  public  support. 

5.  Same— overseer  of  pooi'  may  pledge  credit  of  town  for  supplies  for 
destitute  persons.  If  there  are  no  funds  on  hand  for  the  purpose,  the 
overseer  of  the  poor  may  pledge  the  credit  of  the  town  to  parties 
furnishing  supplies  to  poor  persons  upon  his  order,  and  such  par- 
ties, in  the  absence  of  fraud  or  knowledge  to  the  contrary,  may 
hold  the  town  liable  without  proving  that  the  persons  supplied 
were  legally  public  charges. 

6.  Same— overseer's  determination  as  to  who  are  entitled  to  relief  is  an 
official  act.  The  determination  by  the  overseer  of  the  poor  as  to  who 
are  entitled  to  relief  is  an  official  act,  which  is  binding  upon  the 
town  so  far  as  those  are  concerned  who  in  good  faith  furnish  sup- 
plies upon  the  strength  of  his  order, 

Magruder,  J.,  dissenting. 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  Eben  E.  Gower,  Judge,  presiding. 

This  was  assumpsit  by  the  appellee,  against  the  ap- 
pellant town.  The  declaration  contained  the  common 
money  counts,  a  common  count  for  goods,  wares  and  mer- 
chandise, a  like  count  for  work  and  labor  done  and  ma- 
terial provided,  an^i  a  common  count  in  account  had  and 
stated.  In  addition  to  a  breach  in  the  ordinary  form  the 
declaration  alleged  demand  had  been  made  on  the  treas- 
urer of  the  said  town  for  payment  of  the  alleged  items 
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of  indebtedness.  The  general  issue,  a  special  plea  and 
a  plea  of  the  Statute  of  Limitations  were  filed.  The  spe- 
cial plea  was  as  follows: 

2.  "That  the  plaintiff  should  not  have  his  aforesaid 
action  ag^ainst  it,  the  defendant,  because  it  says  that  at 
the  time  and  place  when  and  where  it  is  alleged  the  de- 
fendant became  and  was  indebted  to  said  plaintiff,  said 
defendant  then  and  there  was  a  public  qiuisi  corporation, 
and  then  and  there  had  no  money  in  its  treasury  with 
which  to  pay  the  same;  and  defendant  further  avers  that 
before  and  at  the  time  of  incurring-  the  said  alleged  in- 
debtedness said  defendant  had  not  provided,  nor  did  then 
provide,  for  the  collection  of  a  direct  annual  tax  suffi- 
cient to  pay  and  discharge  the  said  alleged  indebtedness 
within  twenty  years,  or  any  period  of  time,  from  the  time 
alleged  of  contracting  the  same;  and  defendant  further 
avers  that  said  alleged  indebtedness  was  not  incurred  by 
nor  in  compliance  with  any  vote  of  the  people  of  said 
town  of  Kankakee  which  may  have  been  had  prior  to  the 
adoption  of  the  constitution  of  1870  of  said  State  of  Illi- 
nois, in  pursuance  of  any  law  providing  therefor;  and 
this  the  defendant  is  ready  to  verify,  wherefore  it  prays 
judgment,"  etc. 

The  court  sustained  a  demurrer  to  the  special  plea 
and  the  appellant  town  elected  to  abide  the  plea.  The 
cause  was  submitted  to  the  court  without  a  jury.  The 
issues  were  found  for  the  appellee  and  judgment  entered 
in  his  favor  for  $763.70,  to  reverse  which  this  appeal  is 
prosecuted. 

W.  R.  Hunter,  for  appellant: 

Incurring  debts  is  not  an  incident  to  the  existence  of 
a  quasi  public  corporation,  and  cannot  be  exercised  unless 
conferred  by  law.     Law  v.  People,  87  111.  385. 

Persons  dealing  with  corporations  of  this  character 
must  see  that  such  corporations  have  power  to  perform. 
Law  V.  Peoj^le,  87  111.  385. 
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Section  20  of  chapter  107  (Pauper  act)  does  not  au- 
thorize the  overseer  of  the  poor  to  incur  a  debt  against 
the  town,  and  in  relieving  the  poor  as  required  by  law 
he  cannot  go  beyond  the  sum  provided  by  the  proper 
authorities  for  that  purpose,  so  as  to  bind  the  town. 

Under  the  constitution  no  person  can  bind  the  town, 
in  any  manner  or  for  any  purpose,  unless  there  is  money 
in  the  treasury  to  pay  the  same,  or  before  or  at  the  time 
some  provision  is  made  for  the  collection  of  a  direct  an- 
nual tax  to  pay  it.  Highway  Comrs,  v.  Neivell,  80  111.  587; 
Brauna  v.  Peoria,  82  id.  11;  Springfield  v.  EdwardSy  84  id.  626; 
Law  V.  People^  87  id.  385;  Ea^t  St.  Louis y.  People,  124  id.  655. 

If  the  board  of  town  auditors  went  through  the  form 
of  allowing  a  claim  against  the  town  that  was  illegal  the 
town  is  not  bound  thereby.  Lyons  v.  Cook,  9  111.  App.  513; 
Purcell  Y,  Bear  Creek,  39  id.  499;  138  111.  524. 

Granger  &  Davidson,  for  appellee: 

Unless  an  indebtedness  in  excess  of  five  per  cent  of 
the  assessed  valuation  of  a  town  has  been  created,  no 
provision  for  levying  an  annual  tax  is  necessary  under 
section  12  of  article  9  of  the  constitution.  Carlyle  v.  Water 
Co,  140  111.  445. 

The  obligation  of  a  town  or  city  to  support  its  poor 
is  not  only  a  moral  but  also  a  legal  obligation,  which  can 
be  enforced  in  law.  Seagroves  v.  Alton,  13  111.  366;  Super- 
visors V.  Plant,  42  id.  324;  Supervisors  v.  Reynolds,  49  id.  186. 

While,  under  later  statutes,  towns  have  the  right  to 
make  rules  governing  the  support  of  the  poor,  they  can 
not,  by  a  failure  to  make  such  rules  or  by  making  unrea- 
sonable ones,  avoid  their  liability  in  that  respect.  Perry 
County  V.  DuQuoin,  99  111.  479;  Fayette  County  v.  Morton,  53 
111.  App.  552. 

The  overseer  of  the  poor  is  the  judge  of  who  is  enti- 
tled to  support  from  the  town,  and  the  town  is  bound  by 
his  action,  in  the  absence  of  fraud  or  collusion.  Super- 
visors V.  Plaut,  42  111.  324. 
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The  audit  of  the  board  of  town  auditors,  in  the  absence 
of  fraud,  is  binding  on  the  town,  and  the  order  or  certifi- 
cate given  appellee  had  at  least  all  the  effect  of  an  ac- 
count stated  between  individuals.  Cook  County  v.  ByaUf 
51  111.  App.  190;  Cook  County  v.  Barsaloux,  54  id.  209. 

That  account  stated  is  recognized  in  Illinois  between 
individuals  and  a  public  corporation.  Kinney  v.  People,  3 
Scam.  359;  Washivgtayi  County  v.  Parlier,  5  Gilm.  235;  Cook 
County  V.  Byan,  51  111.  App.  190. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  complaint  the  court  erred  in  holding  the  special 
plea  did  not  present  a  legal  defense  to  the  action  involves 
the  construction  of  certain  provisions  of  the  constitution 
and  of  certain  statutes  in  relation  to  the  power  of  the 
appellant  town  to  incur  indebtedness. 

It  is  urged  that  under  the  provisions  of  section  12  of 
article  9  of  the  constitution  of  1870  the  town  could  not 
lawfully  become  bound  for  the  payment  of  any  indebted- 
ness unless  it  should,  before  incurring  such  indebtedness, 
or  at  the  time  of  doing  so,  have  provided  for  the  collection 
of  a  direct  annual  tax  for  the  payment  of  such  indebted- 
ness. Said  section  12  of  the  constitution  is  as  follows: 
"No  county,  city,  township,  school  district  or  other  muni- 
cipal corporation  shall  be  allowed  to  become  indebted,  in 
any  manner  or  for  any  purpose,  to  an  amount,  including 
existing  indebtedness,  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  State  and 
county  taxes  previous  to  the  incurring  of  such  indebted- 
ness. Any  county,  city,  school  district  or  other  munici- 
pal corporation  incurring  any  indebtedness  as  aforesaid, 
shall,  before  or  at  the  time  of  doing  so,  provide  for  the 
collection  of  a  direct  annual  tax  sufficient  to  pay  the  in- 
terest on  such  debt  as  it  falls  due,  and  also  to  pay  and 
discharge  the  principal  thereof  within  twenty  yeafs  from 
the  time  of  contracting  the  same.     This  section  shall 
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not  be  construed  to  prevent  any  county,  city,  township, 
school  district  or  other  municipal  corporation  from  issu- 
ing their  bonds  in  compliance  with  any  vote  of  the  people 
which  may  have  been  had  prior  to  the  adoption  of  this 
constitution,  in  pursuance  of  any  law  providing  therefor." 
While  it  may  reasonably  be  insisted  the  words  "any 
indebtedness,"  employed  in  the  construction  of  the  sec- 
ond sentence  of  this  section  of  the  constitution,  are  broad 
enough,  in  general  meaning,  to  include  every  species  of 
indebtedness  within  the  legal  capacity  of  the  appellant 
town  to  incur,  yet  the  further  reading  of  the  sentence 
renders  it  manifest  the  annual  tax  required  to  be  raised 
is  only  to  be  applied  to  the  discharge  of  that  character 
of  indebtedness  which  does  not  fall  due  until  a  future 
time,  and  which  bears  interest.  The  constitutional  intent 
is  plain.  It  is  to  control  towns  with  reference  to  that 
species  or  character  of  indebtedness  the  payment  whereof 
has  been  deferred  to  a  fixed  time  in  the  future,  and  which 
bears  interest.  As  to  such  indebtedness  the  provision 
of  the  sentence  is,  the  payment  of  the  principal  thereof 
shall  not  be  deferred  beyond  a  period  of  twenty  years, 
and  that  before  or  at  the  time  of  contracting  any  such 
indebtedness  the  town  shall  provide  for  a  direct  annual 
tax  sufficient  to  pay  the  interest  as  such  interest  falls 
due.  If  carried  into  full  operation  these  requirements 
would  have  no  application  to  current  indebtedness  or 
obligations  of  the  town  the  payment  of  which  had  not 
been  deferred  to  some  fixed  period  and  was  not  interest 
bearing.  The  true  construction  of  the  sentence  therefore 
is,  that  the  words  "any  indebtedness,"  before  referred  to, 
mean  any  indebtedness  of  the  character  affected  by  the 
provisions  of  the  sentence.  The  first  sentence  of  the  said 
section  operates  to  prohibit  a  town  from  becoming  in- 
debted to  an  amount  in  the  aggregate  exceeding  five  per 
centum  on  the  value  of  the  taxable  property  within  its 
limits,  as  ascertained  by  the  last  assessment  for  State 
and  county  taxes.     Within  that  limit  debts  within  the 
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lawful  power  of  the  town  to  incur  may  be  contracted 
without  providing"  for  a  direct  annual  tax,  unless  pay- 
ment of  such  indebtedness  is  deferred  to  a  fixed  future 
period. 

Nor  is  it  true  that  the  town  may  not  become  lawfully 
indebted  at  a  time  when  it  has  no  money  in  its  treasury 
and  no  tax  then  levied  and  in  the  course  of  collection. 
In  such  condition  the  town  cannot  draw  warrants  on  its 
treasurer,  for  the  issuing  of  warrants  in  that  state  of 
case  is  prohibited  by  sections  1  and  2  of  chapter  146a. 
(Hurd's  Stat.  1889,  p.  1393.)  The  law,  however,  charges 
upon  towns  such  as  the  appellant  corjK^ration  the  per- 
formance of  certain  duties  which  involve  the  creation  of 
oblig-ations  and  indebtedness,  and  authorizes  them  to  ex- 
ercise powers  which  may  result  in  the  creation  of  legal 
demands  against  them.  The  performance  of  these  duties 
may  be  imperative,  and  the  exercise  of  such  powers  may 
be  desirable  and  advisable  at  times  when  the  treasury  of 
the  town  is  empty  and  when  there  is  no  tax  in  process  of 
collection;  yet  the  town  may  not  for  these  reasons  avoid 
the  performance  of  the  duties  legally  cast  upon  it,  nor  is 
it  deprived  of  the  right  to  exercise  powers  of  which  it  is 
legally  possessed.  In  such  cases  a  town  should  discharge 
its  legal  duties,  and  may  exercise  its  lawful  powers  un- 
less so  doing  would  necessitate  expenditures  in  an  amount 
which,  together  with  existing  indebtedness  of  the  town, 
would  exceed  the  limitation  imposed  by  the  constitution. 
The  restrictions  of  said  sections  1  and  2  of  chapter  146  a 
are  upon  the  power  of  the  town  to  draw  warrants  for  the 
payment  of  money, — ^not  upon  its  power  to  incur  obliga- 
tions and  indebtedness. 

Some  of  the  items  included  in  the  amount  of  the  judg- 
ment here  sought  to  be  reversed  were  for  supplies  of  coal, 
etc.,  for  the  poor  of  the  town.  Section  15  of  chapter  107 
of  the  Revised  Statutes,  entitled  **Paupers,"  is  as  follows: 
"Every  town  in  counties  in  which  the  poor  are  supported 
by  the  towns  (as  provided  by  law)  shall  relieve  and 
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support  all  poor  and  indigent  persons  lawfully  resident 
therein,  except  as  herein  otherwise  provided."  A  town 
having  such  duty  to  poor  and  indigent  persons  lawfully 
resting  upon  it  could  not  refuse  to  discharge  the  duty 
upon  the  ground  it  had  no  money  in  its  treasury  and  had 
no  tax  in  course  of  collection,  but,  upon  the  contrary, 
should  relieve  and  care  for  Such  poor  and  indigent  per- 
sons, and  in  doing  so  may  create  obligations  and  indebt- 
edness to  enforce  and  collect  which  the  aid  of  the  courts 
of  law  may  be  successfully  invoked.  We  are  not  aware 
of  any  provision  of  the  statute  which  requires  that  a 
town,  in  such  state  of  case,  shall  be  authorized  by  a  vote 
of  the  legal  electors  of  the  town  to  contract  or  incur 
indebtedness.  That  the  aggregate  indebtedness  of  the 
town  shall  not  exceed  the  constitutional  limitation  is  the 
only  restriction  upon  the  power  of  a  town  to  become  in- 
debted to  discharge  such  duties  devolved  upon  it  by  law. 
Upon  the  hearing  of  the  case  it  appeared  the  appellee 
presented  to  the  board  of  auditors  of  the  appellant  town, 
on  the  first  day  of  April,  1898,  accounts  against  the  town 
in  favor  of  divers  persons,  amounting  in  the  aggregate 
to  the  amount  of  the  judgment  herein  appealed  from, 
and  that  the  same  were  audited  by  the  said  board  and 
found  to  be  correct,  and  a  warrant  for  that  amount  was 
ordered  to  be  drawn,  and  was  drawn,  in  favor  of  the  ap- 
pellee upon  the  treasurer  of  the  said  town  for  the  pay- 
ment thereof.  There  was  then  no  money  in  the  treasury 
and  thejre  was  no  tax  in  the  course  of  collection,  and  for 
those  reasons  the  warrant  was  void.  It  was  stipulated 
between  the  parties  that  the  fact  that  the  total  of  ap- 
pellee's claim  was  made  up  of  demands  of  other  persons 
against  the  town  transferred  to  him  should  not  be  con- 
sidered, but  that  the  appellee  should  be  conceded  to  be 
entitled  to  recover  if  the  original  holder  of  the  claim 
could  have  recovered.  The  warrant  was  offered  and  re- 
ceived in  evidence,  but  the  appellee  did  not  rely  upon  it 
as  legal  evidence  of  indebtedness,  but  introduced  the  rec- 
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ord  kept  by  the  board  of  auditors  showing"  that  various 
accounts  and  demands  against  the  town,  which  consti- 
tuted, in  the  aggregate,  the  amount  the  warrant  pro- 
fessed to  order  to  be  paid,  were  presented  to  the  board 
of  auditors  and  found  to  be  correct  and  audited  by  the 
board  as  just  demands  against  the  town,  and  that  the 
total  therefor  was  due  and  payable  to  appellee.  The  rec- 
ord of  these  proceedings  of  the  board  was  offered  as  evi- 
dence of  an  accounting,  and  was  accepted  by  the  court 
as  sufficient  to  sustain  a  right  of  recovery  under  the 
count  of  the  declaration  averring  liability  by  reason  of 
an  accounting  between  the  parties. 

The  statute  requires  the  board  of  auditors  shall  make 
a  certificate  specifying  the  nature  and  amount  of  all 
claims  and  demands  allowed  at  each  meeting  of  the 
board,  and  shall  deliver  such  certificate  to  the  town 
clerk,  to  be  kept  on  file  by  said  clerk  **for  the  inspection 
of  any  of  the  inhabitants  of  such  town."  (Hurd's  Stat. 
1889,  par.  124,  chap.  139,  entitled  "Township  Organiza- 
tion.") It  seems  such  certificate  was  not  made  in  this 
instance.  Appellant  contends  the  certificate  so  required 
is  the  only  legal  evidence  of  the  action  of  the  board. 
This  is  a  misapprehension.  The  purpose  to  be  served  by 
this  certificate  is  to  furnish  information  to  the  inhabit- 
ants of  the  town  as  to  the  indebtedness  of  the  town. 
Paragraph  126  a  of  said  chapter  139  provides  that  a  rec- 
ord of  the  proceedings  of  the  board  of  town  auditors  shall 
be  kept  in  a  book  to  be  provided  for  that  purpose.  This 
record  constitutes  the  best  evidence  as  to  the  proceed- 
ings of  the  board,  and  it  was  produced  before  the  court. 
It  established  prima  facie  an  accounting  between  the  par- 
ties. We  find  no  evidence  in  the  record  tending  to  over- 
come the  prima  facie  case  thus  made  by  appellee. 

It  appeared  some  of  the  demands  included  in  the 
amount  audited  by  the  board  in  favor  of  the  appellee 
were  for  coal,  and  perhaps  other  supplies,  furnished  to 
poor  and  indigent  persons  in  the  town.    The  third  propo- 
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sition  presented  by  the  appellant  to  be  held  as  the  law 
applicable  to  such  demands  was  refused  by  the  court. 
This  action  of  the  court  is  assigned  as  for  error.  The 
contention  of  the  appellant  upon  the  point  is  stated  in 
the  brief  in  its  behalf  as  follows:  "The  third  proposition 
presents  the  question  whether  the  overseer  of  the  poor 
can  bind  the  town  by  giving  orders  to  persons  who  do  not 
come  within  the  description  of  'poor  persons,'  as  defined 
by  the  Pauper  act  of  this  State.  Our  position  is,  that 
when  a  party  seeks  to  obtain  a  judgment  against  a  town 
for  goods  furnished  to  residents  therein  he  must  show 
that  the  goods  were  furnished  to  such  persons  as  the  law 
contemplates  are  proper  subjects  for  public  support." 

In  the  county  of  Kankakee,  which  embraces  the  ap- 
pellant town,  the  duty  of  providing  for  the  poor  rests 
upon  the  various  towns.  Section  1  of  chapter  107  of  the 
Revised  Statutes,  entitled  "Paupers,"  provides  that  every 
poor  person  who  shall  be  unable  to  earn  a  livelihood  on 
account  of  idiocy,  lunacy  or  other  unavoidable  cause  shall 
be  supported  by  certain  specified  relatives  in  order  as 
stated;  but  section  20  of  the  same  act  provides  the  over- 
seers of  the  poor  shall  have  the  care  and  oversight  of  all 
such  persons  in  their  towns  as  are  unable  to  earn  a  liveli- 
hood in  consequence  of  any  bodily  infirmity,  idiocy,  lunacy 
or  other  unavoidable  cause,  und  as  are  not  supported  by 
their  relatives  or  at  the  county  poor  house,  and  shall  see 
they  are  suitably  relieved,  subject  to  such  restrictions 
and  regulations  as  may  be  prescribed  by  the  town.  The 
overseer  cannot  refuse  to  fulfill  the  duties  thus  cast  upon 
him  upon  the  ground  the  unfortunate  person  entitled  to 
assistance  has  relatives  who  are  liable,  under  the  first 
section  of  the  chapter,  to  provide  and  care  for  them. 
Section  3  of  the  same  chapter  makes  it  the  duty  of  the 
State's  attorney  to  enforce  performance  by  such  relatives 
of  the  duty  cast  upon  them  by  law  to  assist  such  poor  or 
indigent  persons,  and  the  succeeding  sections,  to  and  in- 
cluding section  12,  direct  in  detail  the  course  of  proced- 
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ure  in  the  courts  against  such  relatives  and  the  manner  of 
enforcing  their  obligation  to  their  unfortunate  poor  kins- 
men. The  necessities  of  the  unfortunate  class  designed 
to  be  relieved  by  the  law  do  not,  however,  admit  of  delay. 
Pain  and  suffering  must  be  relieved;  food,  fuel,  clothing 
and  shelter  must  be  furnished  to  those  in  need;  the  dead 
must  be  buried.  Prompt  relief  is  imperative,  and  the  over- 
seer of  the  poor  may  not  await  the  action  of  the  State's 
attorney  and  the  termination  of  proceedings  in  court,  but, 
as  the  representative  of  the  town,  must  care  for  those 
who  are  so  unfortunate  as  to  be  entitled  to  assistance 
from  the  public.  The  express  provisions  of  section  20 
make  it  the  duty  of  such  overseer  to  relieve  the  wants  of 
those  who  fall  within  the  legal  denomination  of  paupers, 
and  "as  are  not  supported  by  their  relatives  or  at  the 
county  poor  house."  If  there  be  no  funds  for  the  purpose, 
the  overseer  must,  of  necessity,  have  power  to  pledge 
the  credit  of  the  town  in  that  behalf,  and  may  procure 
supplies  for  such  poor  persons  from  merchants,  grocers 
and  tradesmen,  who,  in  the  absence  of  fraud  or  actual 
knowledge  to  the  contrary,  may  deliver  such  supplies 
upon  the  order  of  the  overseer  and  hold  the  town  liable 
therefor  without  being  required  to  show  that  such  per- 
son so  receiving  support  was  in  fact  actually  entitled 
thereto.  It  is  the  official  duty  of  the  overseer  to  deter- 
mine as  to  that,  and  his  action  must  conclude  the  town, 
so  far  as  those  who  in  good  faith  furnish  supplies  upon 
the  faith  of  it  are  concerned.  Board  of  Siq^ervisors  v.  Plant, 
42  111.  325. 

The  special  plea  did  not  present  a  good  defense  to  the 
action,  nor  did  the  court  err  in  ruling  as  to  the  admissi- 
bility of  evidence  or  as  to  the  rules  of  law  applicable  to 
the  case. 

The  evidence  supported  the  finding  and  judgment  of 
the  court.     The  judgment  must  be  and  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Magruder,  dissenting. 
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Harris  Wolf 

V. 

The  National  Bank  of  Illinois  et  aU 

Opinion  filed  February  17y  1899. 

1.  Stipulations — ichen  stipulation  is  broad  enough  to  admit  defenfe 

of  illegality,  A  stipulation  of  facts  in  an  action  against  a  corpora-  ^w  •283 
tion  for  breach  of  contract,  which  provides  that  the  "power"  of  the  jma  qq9 
corporation  to  make  the  contract  is  affirmed  by  the  plaintiff  and  ellla'GlQ 
denied  by  the  defendant,  is  broad  enough  to  admit  the  defense  that  ell2a^298 
the  contract  is  illegal,  as  against  the  statute  prohibiting  the  mak-  178  85 
ing  of  option  contracts.  j^^^  |^^| 

2.  Contracts — when  a  contract  to  re-purchase  bonds  is  not  an  option, 
A  contract  by  which  a  bank,  on  selling  staple  bonds,  agrees  to  re- 
purchase them  at  a  specified  time  in  the  future  at  their  selling 
price,  with  interest  from  the  date  of  the  sale,  is  a  contract  of  con- 
ditional sale  and  not  an  option  contract,  where  both  parties  acted 
in  good  faith,  the  purchaser  having  refused  to  take  the  bonds  un- 
less the  bank  would  agree  to  take  them  back,  which  both  parties 
believed  it  had  authority  to  do. 

3.  Receivers— receircr  cannot  disregard  insolvenVs  fixed  obligations, 
A  contract  of  conditional  sale,  entered  into  in  good  faith  by  both 
parties,  by  which  the  seller  (a  bank)  has  become  liable  to  re-pur- 
chase staple  bonds  at  a  fixed  time  in  the  future,  is  binding  upon 
the  receiver  of  the  bank. 

4.  Judgments  and  decrees— Judgw^nf  against  insolvent  national 
bank — tchen  in  proper  form.  In  an  action  against  an  insolvent  na- 
tional bank  and  its  receiver  for  damages  for  breach  of  contract, 
the  court  may  enter  judgment  against  the  bank  alone  and  (direct 
the  receiver  to  certify  the  claim  in  judgment  to  the  comptroller 
of  the  currency  of  the  United  States,  to  be  paid  by  him  in  due 
course  of  administration  of  the  assets  of  the  bank. 

McEeon  v.  Wolf  77  111.  App.  325,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  F.  Dunne,  Judge, 
presiding. 

The  National  Bank  of  Illinois,  at  Chicago,  sold  to  Har- 
ris Wolf  certain  bonds  known  as  bonds  of  the  Chicago 
Auditorium  Association,  and  at  the  time  of  the  several 
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sales  entered  into  the  following  agreements  and  under- 
takings with  appellant: 
''If.  WoIA  Esq.,  City:  "Chicago,  June  22, 1896. 

**Dear  Sib— We  liave  this  day  sold  to  you  $11,000  of  the  five 

per  cent  bonds  of  the  Chicago  Auditorium  Association,  at  par, 

and  interest.  Should  you  desire  to  re-sell  to  us  during  the  month 

of  January,  1897,  we  will  buy  them  back  from  you  at  same  price. 

** Yours  truly,      ^^^  ^  Hammond,  Second  Vice-Pres't:' 

On  July  9,  1896,  in  connection  with  the  sale  of  others 
of  the  bonds: 

**Should  you  wish  to  sell  these  bonds  back  to  us  in  the  month 
of  January,  1897,  we  will  buy  them  back  at  par,  and  interest. 
W.  A.  Hammond,  Second  Vice-PresU." 

On  July  14,  1896,  referring  to  the  sale  of  others  of  the 
bonds: 

**Should  you  wish  to  sell  us  these  bonds  back  during  the 
month  of  January,  1897,  we  will  re-purchase  them  at  par,  and 
interest.  W.  A.  Hammond." 

And  on  July  15, 1896,  referring  to  another  of  the  sales: 

*lf  you  wish  to  sell  these  bonds  back  to  us  at  par,  and  in- 
terest, during  the  month  of  January,  1897,  we  will  re-purchase 
them  from  you  at  the  above  price. 

W.  A.  Hammond,  Second  Vice-Pres'U' 

The  bank  failed  on  the  21st  day  of  December,  1896, 
and  on  that  day  John  C.  McKeon  was  appointed  re- 
ceiver. On  January  16,  1897,  appellant  gave  the  follow- 
ing notice  to  the  receiver: 

''Chicago,  III.,  Jan.  16, 1897. 

''Hon.  John  C.  McKeon,  Receiver  Nat.  Bank  of  Illinois. • 

*'Dear  Sir — I  hereby  tender  you  thirty-five  bonds  of  the 
Chicago  Auditorium  Association,  of  $1000  each,  making  a  total 
of  $35,000,  and  I  hereby  offer  to  sell  said  bonds  to  you,  as  said 
receiver,  at  their  face  value,  with  accrued  interest.  This  tender 
and  this  offer  to  sell  are  made  in  pursuance  of  certain  receipts 
and  guarantees  given  me  by  said  National  Bank  of  Illinois  at 
the  time  I  purchased  said  bonds  from  said  bank.  Copies  of  said 
receipts  and  said  guarantees  are  attached  hereto  and  made  a 
part  hereof,  and  your  attention  is  specifically  called  thereto. 

'*You  are  further  notified  that  if  said  bonds  are  not  re- 
purchased by  you  in  pursuance  of  above  demand  I  shall  at  once 
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place  them  upon  the  open  market,  offerings  them  for  sale,  and 
shall  hold  said  bank,  and  you  as  receiver  thereof,  liable  for  any 
loss  incurred  by  me  growing  out  of  said  sale,  or  I  shall  have  said 
bonds  appraised  and  their  present  market  value  fixed,  and  hold 
you,  as  receiver  of  said  bank,  and  said  bank,  liable  for  any  dif- 
ference between  the  face  value  and  said  appraised  value. 

H.  Wolf." 

The  receiver  refused  to  accept  the  bonds  or  to  recog- 
nize any  obligation  by  reason  of  the  agreements  to  re- 
purchase. This  suit  was  brought  to  recover  damages  for 
breach  of  these  several  agreements  by  the  bank  to  re- 
purchase the  bonds  at  the  option  of  the  appellant.  A 
jury  was  waived  and  the  cause  submitted  to  the  trial 
court  upon  an  agreed  statement  of  facts.  Among  other 
items  in  the  agreed  statement  is  the  following: 

"8.  That  in  all  of  said  purchases  said  plaintiff  informed 
the  said  bank,  acting  through  said  W.  A.  Hammond,  its 
second  vice-president,  that  be  would  not  make  said  pur- 
chases unless  said  bank  would  contract  in  writing  to  re- 
purchase said  bonds,  as  is  in  said  several  contracts  more 
fully  stated." 

It  was  further  stipulated  that  all  of  said  transactions 
were  made  between  said  parties  in  good  faith,  and  that 
said  plaintiff  fully  believed  that  said  bank,  acting  through 
said  Hammond,  had  full  power  and  authority  to  enter 
into  such  contracts,  and'  that  said  W.  A.  Hammond,  act- 
ing as  such  second  vice-president  of  said  bank,  fully  be- 
lieved that  said  bank  had  the  power  and  authority  to 
enter  into  such  contracts;  that  said  W.  A.  Hammond,  in 
his  capacity  as  second  vice-president  of  said  bank,  ex- 
ercised all  the  powers  vested  in  the  president  and  first 
vice-president  of  said  bank  as  a  matter  of  fact,  but  in 
the  making  of  said  contracts  the  board  of  directors  did 
not  pass  any  resolution  authorizing  the  execution  and 
delivery  of  said  contracts;  that  all  of  the  said  contracts 
recited  herein  shall  be  considered  by  the  court  as  if  they 
had  been  signed,  "The  National  Bank  of  Illinois,  by  W.  A. 
Hammond,  its  second  vice-president;'*  that  said  bank  had 


Digiti 


zed  by  Google 


88  Wolf  v.  National  Bank  of  Illinois.      [178  III. 

an  authorized  capital  of  one  million  dollars,  and  always 
did  a  very  large  commercial  banking  business;  that  said 
Auditorium  bonds  were  not  speculative  bonds,  but  were 
and  are,  in  the  banking  community  of  Chicago,  recog- 
nized as  good  and  valid  staple  securities,  either  for  a 
loan  of  money  or  for  the  purchase  and  sale  thereof;  that 
such  bonds  mentioned  in  said  contracts  formed  a  part 
of  a  purchase  of  $50,000  by  said  bank,  the  remainder  of 
which  were  in  the  possession  of  the  bank  as  a  part  of 
its  assets  at  the  time  when  the  receiver  took  possession 
thereof  under  the  orders  of  the  comptroller  of  the  cur- 
rency.    Item  14  of  the  stipulation  was  as  follows: 

"14.  It  is  agreed  that  in  the  making  of  this  stipu- 
lation by  the  parties  hereto,  the  power  of  the  National 
Bank  of  Illinois,  and  that  of  William  A.  Hammond,  its 
second  vice-president,  to  enter  into  said  contracts  in  its 
behalf  is  affirmed  on  the  part  of  the  plaintiff  herein  and 
is  disputed  on  the  part  of  the  defendants  herein,  and  the 
judgment  of  the  court  is  requested  on  the  stipulated  facts." 

The  circuit  court  found  the  issues  in  favor  of  the 
plaintiff  and  entered  judgment  against  the  National  Bank 
of  Illinois  for  the  sum  of  $35,257.61,  but  refused  to  enter 
judgment  against  the  receiver,  but  entered  an  order  "that 
John  C.  McKeon,  receiver,  certify  this  claim  in  judgment 
to  the  comptrpller  of  the  currency  of  the  United  States 
of  America,  to  be  paid  by  him  in  the  due  course  of  ad-' 
ministration  of  the  assets  of  said  National  Bank  of  Illi- 
nois at  Chicago."  To  reverse  the  judgment  the  defendants 
sued  out  a  writ  of  error  to  the  Appellate  Court,  where 
the  judgment  was  reversed  and  the  plaintiff  appealed  to 
this  court.  McKeon,  the  former  receiver  of  the  bank, 
has  since  been  succeeded  in  the  receivership  by  John 
McNulta,  one  of  the  appellees. 

Moses,  Rosenthal  &  Kennedy,  for  appellant: 
The  case  as  made  by  the  stipulation  does  not  involve 
the  question  of  the  criminal  statute  concerning  gambling 
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contracts.  Parties  are  bound  by  their  stipulations  and 
cannot  raise  questions  outside  of  them. 

The  contracts  in  question  are  not  option  contracts  in 
the  sense  of  the  statute,  even  if  bonds  of  incorporated 
companies  could  be  included  in  the  statute.  Ricliter  v. 
Frank,  41  Fed.  Rep.  859;  Gaines  v.  Williams,  146  111.  450. 

Where  the  intention  of  the  leg'islature  is  in  question, 
it  is  the  duty  of  courts  to  adhere  to  the  words  of  the  stat- 
ute, construing  them  according  to  their  nature  and  im- 
port in  the  order  in  which  they  stand  in  the  act,  rather 
than  to  enter  upon  an  inquiry  as  to  the  supposed  inten- 
tion of  the  law-making  body.  Martin  v.  Swift,  120  111.  488; 
Frye  v.  Railroad  Co.  73  id.  399;  Beardstown  v.  Virginia,  76 
id.  34. 

When  there  are  general  words  following  particular 
words  in  a  statute,  the  former  must  be  confined  to  things 
of  the  same  kind  as  those  specified.  Hence,  when  a  spe- 
cific enumeration  concludes  with  a  general  term,  it  is  held 
to  be  limited  to  things  of  the  same  kind  and  is  restricted 
to  the  same  genus  as  the  things  enumerated.  Sutherland 
on  Const,  of  Statutes,  sec.  270;  ShirJc  v.  Peojile,  121  111.  61; 
Brush  V.  Lemma,  77  id.  496;  In  re  Swigert,  119  id.  83;  Mar- 
quis V.  Chicago,  27  111.  App.  252;  Wilson  v.  Sanitary  District, 
133  111.  443;  Cairo  v.  Coleman,  53  111.  App.  680;  Citizens'  Bank 
V.  Steamboat  Co.  2  Story,  16;  Ambler  v.  Whipple,  139  111.  311; 
Moore  v.  People,  146  id.  600;  Oillock  v.  People,  171  id.  307; 
Hankins  v.  People,  106  id.  628. 

Bonds  cannot  be  included  in  the  general  term  "or  other 
commodity."  Such  term  must  have  reference  to  like  spe- 
cific articles  having  bulk,  weight  or  character,  and  not 
merely  evidences  of  value,  such  as  notes,  bills  of  ex- 
change, checks,  policies  of  insurance,  bills  of  lading  or 
bonds  of  incorporated  companies.  Insicrance  Co,  v.  State, 
24  S.  W.  Rep.  397;  *  State  v.  McGarry,  21  Wis.  502;  Misch  v. 
Russell,  136  111.  22. 

Even  where  the  first  term  is  generic  in  its  sense,  the 
general  words  following  it  will  be  restricted  to  like  classes 
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of  things,  even  if  superior  in  character.  Misch  v.  Russell, 
136  111.  22. 

Courts  will  not  include  matters  into  a  statute  simply 
because,  in  good  reason,  they  ought  to  have  been  in- 
cluded, nor  can  courts  supply  omissions  in  legislation. 
Sutherland  on  Stat.  Const,  sec.  235;  Springside  Coal  Go.  v. 
Grogan,  53  111.  App.  66;  Garberry  v.  People,  39  id.  506. 

The  contracts  in  evidence  are  ordinary  contracts  of 
sale  and  re-purchase,  and  the  receiver  stands  in  the  shoes 
of  the  principal.  Suppiger  v.  Oruaz,  137  111.  216;  Smith  v. 
Goodman,  149  id.  75;  Parker  v.  Hull,  46  111.  App.  471. 

While  receivers  may  reject  leases  they  cannot  reject 
executory  contracts  of  their  debtor.  Railway  Go,  v.  Hum- 
phreys, 145  U.  S.  82. 

Although  a  national  bank  may -do  an  act  ultra  vires, 
its  validity  cannot  be  questioned  by  any  one  other  than 
the  United  States.  Thompson  v.  Bank,  146  U.  S.  240;  Bank 
V.  Matthews,  98  id.  621. 

National  banks  may  sell  bonds  and  agree  to  re-pur- 
chase them.  Bank  v.  Townsend,  139  U.  S.  67;  Bank  v.  Whit- 
ney, 103  id.  99;  Bank  v.  Matthews,  98  id.  621. 

George  M.  Eckels,  for  appellees: 
"  Parties  to  a  contract  void  as  against  public  policy 
cannot,  by  agreement  among  themselves,  compel  a  court 
to  adjudicate  upon  their  rights.  If  the  appellees  had 
in  express  terms  stipulated  not  to  raise  the  question  of 
gambling  contract,  yet  if  this  record  disclosed  a  gambling 
contract  the  court  could,  of  its  own  motion,  dismiss  the 
proceeding,  and  the  action  of  the  court  could  not  be  as- 
signed as  error.     Wright  v.  Cudahy,  168  111.  86. 

All  contracts  for  options  for  the  sale  of  commodities 
are  void.  Starr  &  Curtis'  Stat.  (2d  ed.)  Crim.  Code,  sec. 
130;  Schneider  v.  Turner,  130  111.  28;  27  111.  App.  220;  Locke 
V.  Foioler,  41  id.  66;  Corcoran  v.  Coal  Co.  37  id.  577;  138  111. 
398;  Kerton  v.  Hilton,  51  111.  App.  437;  Campion  v.  Smith,  46 
id.  501;  Peterson  v.  Currier,  62  id.  163;  163  111.  528;   Wolsey 
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V.  Neeley,  62  111.  App.  141;  Bamett  v.  Powell,  Litt.  Sel.  Cas. 
410;  State  v.  Williams,  2  Strob.  474;  Const,  art.  13;  Crim. 
Code,  sec.  88;  Railroad  and  Warehouse  act,  sec.  177;  Ellis 
V.  Murray,  28  Miss.  142;  Sutherland  on  Stat.  Const,  sees. 
278,  279;  Am.  &  Eng.  Ency.  of  Law,  23,  443;  United  States 
V.  Fis7ier,  6  U.  S.  358;  Foster  v.  Blount,  18  Ala.  687;  State  v. 
Holman,  3  McCord,  306;  Woodworth  v.  State,  26  Ohio  St.  196; 
Webber  v.  Chicago,  148  111.  319;  EubanJcs  v.  State,  5  Mo.  450; 
Stropshier  v.  Glasscock,  4  id.  536. 

The  word  "commodity"  has  two  sig^nifications.  In 
its  most  comprehensive  sense  it  .means  convenience;  ac- 
commodation; profit;  benefit;  advantage;  interest;  com- 
modiousness.  The  word  is  ordinarily  employed  in  the 
commercial  sense  of  any  movable  or  tangible  thing  that 
is  produced  or  used  as  the  subject  of  barter  or  sale. 
Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  "Commodity." 

If  the  particular  words  exhaust  a  whole  gentcs  the  gen- 
eral words  must  be  held  to  refer  to  some  larger  genus. 
Sutherland  on  Stat.  Const,  sec.  278. 

When  all  those  of  an  inferior  degree  are  embraced  by 
the  express  words  used,  and  there  are  still  general  words 
used,  they  must  be  applied  to  things  of  a  higher  degree 
than  those  enumerated,  otherwise  there  would  be  nothing 
for  the  general  words  to  operate  upon  and  effect  could  not 
be  given  to  all  of  the  words.    Ellis  v.  Murray,  28  Miss.  142. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  is  insisted  in  the  argument,  on  behalf  of  appellees, 
that  the  agreements  upon  which  a  recovery  was  had  in 
the  circuit  court  falls  within  section  130  of  chapter  38  of 
the  Revised  Statutes,  and  is  void.  On  the  other  hand,  it 
is  first  claimed  by  appellant  that  under  the  stipulation 
of  facts  upon  which  the  cause  was  tried  the  criminal  stat- 
ute is  not  involved  and  appellees  cannot  rely  upon  that 
statute  as  a  defense.  As  has  been  seen,  item  14  of  the 
stipulation  provides  that  "the  power  of  the  National  Bank 
of  Illinois,  and  that  of  William  A.  Hammond,  its  second 
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vice-president,  to  enter  into  said  contracts  in  its  behalf 
is  affirmed  on  the  part  of  the  plaintiff  herein  and  is  dis- 
puted on  the  part  of  the  defendants."  Under  this  part  of 
the  stipulation  the  defendants  had  the  undoubted  rig^ht 
to  rely  upon  any  ground  which  would  disclose  a  want  of 
power  on  the  part  of  the  bank  to  enter  into  the  contracts, 
and  if  the  statute  rendered  the  contracts  void  as  ^gam- 
bling contracts,  we  perceive  no  reason  why  the  bank 
might  not  rely  on  the  statute  as  well  as  any  other  matter 
which  might  disclose  a  want  of  power. 

It  is  next  contended,  that  the  contracts  in  question 
are  not  gambling  contracts  and  do  not  fall  within  section 
130  of  the  Criminal  Code, — and  this  is  the  principal  ques- 
tion presented  by  the  record.  The  section  of  the  statute 
in  question  is  as  follows:  "Whoever  contracts  to  have  or 
give  to  himself  or  another  the  option  to  sell  or  buy  at  a 
future  time  any  grain  or  other  commodity,  stock  of  any 
railroad  or  other  company,  or  gold,  or  forestalls  the  mar- 
ket by  spreading  false  rumors  to  influence  the  price  of 
commodities  therein,  or  corners  the  market,  or  attempts 
to  do  so,  in  relation  to  any  of  such  commodities,  shall  be 
fined  not  less  than  $10  nor  more  than  $1000,  or  confined 
in  the  county  jail  not  exceeding  one  year,  or  both;  and 
all  contracts  made  in  violation  of  this  section  shall  be 
considered  gambling  contracts,  and  shall  be  void." 

It  appears  from  the  record  that  the  National  Bank  of 
Illinois,  at  the  time  the  contracts  were  made,  had  an  au- 
thorized capital  of  one  million  of  dollars  and  did  a  large 
commercial  banking  business.  It  also  appears  that  the 
Auditorium  bonds  were  not  speculative  bonds,  but  were 
in  the  banking  community  of  Chicago  recognized  as  good 
and  valid  staple  securities,  either  for  the  loan  of  money 
or  for  the  purchase  and  sale  thereof;  that  the  bonds  men- 
tioned in  the  contracts  formed  a  part  of  a  purchase  of 
$50,000  by  the  bank,  $15,000  of  which  remained  in  the 
possession  of  the  bank  as  a  part  of  its  assets  at  the  time 
the  bank  went  into  the  hands  of  the  receiver.     It  also 
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appears  that  the  contracts  were  made  in  good  faith,  and 
both  plaintiff  and  W.  A.  Hammond,  second  vice-president 
of  the  bank,  fully  believed  the  bank  was  clothed  with 
power  and  authority  to  make  the  contracts.  It  further 
appears  plaintiff  refused  to  purchase  the  bonds  unless 
the  bank  would  contract,  in  writing-,  to  take  them  back 
at  par,  and  interest,  in  case  he  desired  to  return  them. 

These  are  the  facts  surrounding  the  transaction  at  the 
time  the  contracts  in  question  were  entered  into  between 
the  bank  and  the  plaintiff,  and  it  is  manifest  that  there 
was  no  intention  on  the  part  of  the  bank  or  the  plaintiff, 
in  making  the  contracts,  to  violate  the  criminal  law  of 
the  State  or  to  enter  into  a  contract  prohibited  by  law. 
Are  the  contracts  in  question,  when  properly  construed, 
option  contracts  or  gambling  contracts,  within  the  mean- 
ing of  the  statute? 

It  may  be  conceded  that  the  contracts  in  question  pur- 
port to  be  a  sale  of  ?35,000  of  five  per  cent  bonds  of  the 
Chicago  Auditorium  Association  at  par  and  accumulated 
interest  from  the  bank  to  the  plaintiff,  with  an  option  to 
re-sell  during  the  month  of  January,  1897,  at  the  price 
paid,  with  interest;  but  when  the  different  .parts  of  the  con- 
tract are  construed  as  a  whole,  the  sale  of  the  bonds  may 
be  regarded  as  a  conditional  sale,  with  the  right  reserved 
by  plaintiff  to  return  them  during  the  month  of  January, 
1897.  Under  the  contracts  the  amount  to  be  paid  by  the 
bank  to  the  plaintiff  in  case  he  desired  to  return  the  bonds 
was  the  face  value  and  interest  on  the  amount  which  the 
plaintiff  had  paid,  and  interest  from  the  time  of  payment. 
The  obvious  intention  of  the  parties  was  to  make  a  con- 
ditional sale,  and  the  condition  upon  which  the  purchase 
was  made  was,  that  the  bank  should  take  the  bonds  back 
at  the  same  pricie  if  within  a  specified  time  the  plaintiff 
desired  to  return  them.  In  other  words,  the  bonds  were 
turned  over  by  the  bank  to  the  plaintiff  at  a  certain  stip- 
ulated price  with  the  distinct  agreement  that  the  plain- 
tiff had  the  right,  during  the  month  of  January,  1897,  to 
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elect  whether  he  would  keep  them  or  return  them  to  the 
bank,  and  in  case  he  concluded  to  return  the  bonds  he 
was  entitled  to  receive  his  money  back,  with  interest.  The 
transaction  was  one  both  reasonable  and  proper,  and  one 
not  within  or  prohibited  by  the  statute.  Indeed,  it  con- 
tains no  element  of  a  gambling  contract.  -There  was  here 
no  contract  to  have  or  give,  to  himself  or  another,  the 
option  to  sell  or  buy  at  a  future  time,  within  the  mean- 
ing of  the  statute,  but,  on  the  other  hand,  the  appellant, 
as  a  part  of  his  contract  under  which  the  bonds  were  de- 
livered to  him,  reserved  the  right,  at  and  within  a  speci- 
fied time,  to  return  the  bonds  and  receive  back  the  money 
he  had  paid,  and  interest  thereon.  It  is  diflScult  to  see 
how  a  contract  of  that  character  can  be  termed  a  gam- 
bling contract  or  one  that  should  be  prohibited  by  law. 
Is  it  contrary  to  law  or  justice,  or  does  it  violate  any  rule 
of  public  policy,  for  a  person  to  sell  a  horse,  a  cow,  a 
promissory  note  or  a  bond  for  a  specified  sum  and  agree 
to  take  the  article  back  within  a  given  time  for  the  same 
price?  If  it  is,  this  contract  might  be  condemned;  other- 
wise not.  A  contract  similar  to  the  on^  involved  here 
came  before  the  court  in  Richter  v.  Frank,  41  Fed.  Rep.  859, 
and  the  contract  was  held  not  to  be  within  the  statute. 
Schneider  v.  Turner,  130  111.  28,  has  been  cited  and  re- 
lied upon  by  appellees  as  an  authority  that  the  contracts 
in  question  are  within  the  statute,  and  void.  The  con- 
tract in  that  case,  which  was  a  mere  option  contract,  was 
held  to  be  within  section  130  of  the  Criminal  Code,  but 
upon  examination  it  will  be  found  that  the  contract  there 
involved  was  so  different  from  the  contracts  in  this  case 
that  the  decision  there  cannot  control  here.  In  the  case 
under  consideration  the  plaintiff  notified  the  bank,  before 
he  agreed  to  take  the  bonds,  that  he  would  not  take  them 
unless  the  bank  would  agree  to  take  them  back,  and  the 
bank  agreed,  as  a  condition  upon  which  plaintiff  parted 
with  his  money  and  received  the  bonds,  that  it  would  take 
them  back  in  the  following  January  at  the  same  price, 
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and  we  see  no  reason  why  the  bank  should  not  abide  by 
its  contract. 

It  is,  however,  said  in  the  argfument  that  the  memo- 
randa were  mere  offers,  made  without  consideration, 
whereby  the  bank  offered  to  buy  during  the  month  of 
January,  1897,  in  which  case,  the  bank  having  been  placed 
in  the  hands  of  a  receiver  and  the  receiver  having  repu- 
diated the  offers  upon  his  appointment  and  prior  to  ac- 
ceptance, the  offer  was  of  no  binding  force  or  effect.  The 
agreement  entered  into  between  the  appellant,  Wolf,  and 
the  bank,  was,  at  the  time  the  receiver  was  appointed,  a 
valid  subsisting  contract,  which  fixed  the  obligations  and 
determined  the  rights  of  the  respective  parties,  and  the 
receiver  was  clothed  with  no  power  to  do  any  act  which 
might  impair  the  obligation  of  that  contract.  Chemical 
Nat  Bank  v.  Hartford  Deposit  Co.  156  111.  522;  same  case, 
161  U.  S.  1. 

As  has  been  seen,  the  circuit  court  rendered  judgment 
against  the  bank  but  declined  to  enter  a  formal  judgment 
against  the  receiver.  The  court,  however,  entered  an 
order  requiring  the  receiver  to  rertify  the  claim  in  judg- 
ment to  the  comptroller  of  currency  of  the  United  States, 
"to  be  paid  by  him  in  due  course  of  administration  of  the 
assets  of  the  said  National  Bank  of  Illinois."  This  action 
of  the  court  has  been  called  in  question  by  appellant  by 
cross-errors  assigned  in  the  Appellate  Court.  The  rule 
adopted  by  the  circuit  court  is  sustained  by  Merrill  v. 
First  Nat  Bank,  75  Fed.  Rep.  148. 

We  are  inclined  to  the  opinion,  under  all  the  facts  of 
the  case,  no  such  error  was  committed  in  the  rendition 
of  the  judgment  as  should  call  for  its  reversal.  The 
judgment  of  the  Appellate  Court  will  be  reversed  and 
the  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  reversed. 
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Robert  B.  Jewett  et  al, 

V. 

'J55   .s^l  Truman  Sweet. 

\^    ,j^  Opinion  JUed  Fehruai-y  17,  1899. 

1.  INJTJNCTION— -M?/ien  equity  will  enjoin  highway  commissioners  from 
cutting  ditch.  Injunction  will  issue  to  restrain  highway  commission- 
ers from  cutting-  a  ditch  throug^h  the  highway  to  discharge  water 
upon  complainant's  land  at  a  point  where  it  would  not  come  in  a 
state  of  nature,  where  such  action  is  not  necessary  for  the  improve- 
ment of  the  highway,  but  solely  to  benefit  land  owners  om  the  other 
side  of  the  highway''  along  which  an  outlet  already  exists. 

2.  Equtt"^ — defendant  is  limited  to  defenses  raised  by  the  pleadings, 
A  defendant  in  equity  cannot  avail  himself  of  defenses  appearing 
from  the  evidence  which  are  not  presented  by  his  pleadings. 

Commissioners  of  Highways  v.  Sweet,  77  111.  App.  641,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Winnebago  county;  the  Hon.  John  C.  Garver, 
Judg^e,  presiding. 

Arthur  H.  Frost,  and  Robert  G.  McEvoy,  for  ap- 
pellants. 

Works  &  Hyer,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  by  appellee  for  an  injunc- 
tion restraining  the  appellants,  in  their  official  capacity 
as  commissioners  of  highways,  from  cutting  a  certain 
ditch  and  waterway  through  a  highway  and  turnpike 
road  upon  which  the  farm  of  appellee  abuts.  Decree  as 
prayed  was  awarded  by  the  chancellor,  and  on  appeal 
the  decree  was  affirmed  by  the  Appellate  Court  for  the 
Second  District.  This  is  a  further  appeal  by  the  said 
commissioners. 

The  opinion  of  the  Appellate  Court,  rendered  by  Mr. 
Justice  DiBELL,  is  as  follows: 
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"Appellee  owns  the  south-east  quarter  of  the  north- 
east quarter  of  section  7,  in  the  town  of  Harrison,  in 
Winnebago  county,  and  a  tract  of  twenty-four  acres  next 
south  thereof.  John  Dolan  owns  land  north  of  appellee. 
The  heirs  of  Catherine  Grattan,  deceased,  own  lands  west 
of  Dolan,  and  own  the  south-west  quarter  of  the  north- 
east quarter  of  said  section  7.  William  Bodine  owns  a 
twenty-acre  tract  south  of  the  Grattan  lands.  The  Grat- 
tan and  Bodine  tracts  are  therefore  next  west  of  the  two 
tracts  owned  by  appellee.  Between  the  lands  of  appellee 
and  Dolan  on  the  one  side  and  of  Grattan  and  Bodine  on 
the  other  is  a  north  and  south  highway.  About  three- 
eighths  of  a  mile  north  of  appellee's  land  Otter  creek 
flows  in  a  general  easterly  direction  and  crosses  the  high- 
way, and  there  is  a  bridge  in  the  highway  at  that  place. 
About  half  a  mile  directly  west  from  the  southern  part  of 
appellee's  land  is  a  lake  or  pond,  the  natural  and  ordi- 
nary outlet  of  which  is  due  north  into  Otter  creek.  In 
times  of  high  water  the  pond  also  overflows  in  a  north- 
erly and  easterly  direction.  Several  natural  draws  or 
depressions  cross  the  highway  south  of  the  creek  and 
carry  off  these  waters.  There  is  one  bridge  across  such 
a  draw  opposite  the  south  part  of  Dolan's  land,  and  three 
bridges  cross  three  such  draws  opposite  the  north  part 
of  appellee's  land.  Some  forty  years  before  this  suit  was 
begun  the  then  owner  of  the  Grattan  and  Bodine  lands 
dug  a  ditch  east  and  west  on  the  north  line  of  Bodine's 
present  land,  extending  back  from  said  highway  eighty 
rods.  Said  ditch  was  dug  to  carry  a  part  of  said  over- 
flow off  the  lands  here  called  the  Grattan  and  Bodine 
lands  and  to  carry  it  to  the  highway.  The  highway  au- 
thorities at  that  time  built  a  sluiceway  across  the  high- 
way at  that  point  to  let  said  waters  across  the  road.  At 
or  about  that  time  a  ditch  was  dug  in  the  highway  on  the 
east  side  thereof,  which  received  said  waters  to  a  greater 
or  less  extent,  and  conveyed  them  north  to  the  draws 
before  mentioned.   At  some  time,  variously  estimated  by 
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the  witnesses  at  from  seventeen  to  thirty  years  before 
this  suit  was  brought,  the  hijjhway  authorities  closed 
said  ditch  on  the  east  side  of  the  hig-hway,  took  out  said 
sluiceway  at  the  east  end  of  said  Grattan  and  Bodine 
ditch,  turnpiked  said  road,  and  dug  a  deep  ditch  on  the 
west  side  of  said  turnpike,  which  received  the  waters 
from  said  Grattan  and  Bodine  ditch  and  conducted  them 
north  to  said  draws  and  bridges. 

"In  the  spring  of  1897  the  highway  commissioners  of 
said  town  decided  to  cut  through  the  turnpike  at  a  point 
135  feet  north  of  the  place  where  said  old  sluiceway  had 
formerly  been  and  315  feet  south  of  the  most  southern  of 
the  existing  bridges,  and  to  put  in  a  bridge  across  the 
turnpike  at  that  point,  and  thus  to  provide  a  way  across 
the  highway  for  the  water  coming  from  the  west  and 
from  the  Grattan  and  Bodine  ditch,  and  to  discharge 
said  water  upon  appellee's  land  at  that  point.  There- 
upon appellee  began  this  suit  by  filing  a  bill  to  enjoin 
the  commissioners  from  cutting  through  said  turnpike 
and  putting  in  said  bridge  at  that  point.  He  set  out  the 
facts  as  to  the  location  and  ownership  of  the  land,  the 
waters  and  their  natural  outlets,  the  bridges  already  in 
existence,  the  Grattan  and  Bodine  ditch  and  the  high- 
way ditches,  and  he  charged  that  to  open  said  turnpike 
and  put  in  said  bridge  would  take  said  waters  out  of 
their  natural  course  and  cast  them  upon  his  lands  to  the 
east  of  said  proposed  bridge  and  irreparably  injure  them. 
A  preliminary  injunction  was  granted  and  the  commis- 
sioners answered.  Proofs  were  heard  and  there  was  a 
decree  making  said  injunction  perpetual.  Prom  that  de- 
cree the  commissioners  now  appeal. 

"The  commissioners  in  their  answer  do  not  claim  that 
the  proper  care  of  the  highway  requires  the  new  bridge 
to  be  put  in  and  the  proposed  cut  to  be  made  through 
the  turnpike.  They  do  not  set  up  in  their  answer  that 
the  highway,  in  its  present  condition  and  with  its  pres- 
ent bridges,  is  in  any  respect  defective  or  out  of  repair. 
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They  do  not  seek  to  justify  their  proposed  action  on  the 
ground  that  it  will  in  any  respect  imi^rove  the  highway. 
They  do  not  suggest  in  their  answer  that  they  are  acting 
for  the  public  good.  Neither  in  their  answer  nor  their 
proofs  do  they  deny  that  complainant's  lands  will  be  in- 
jured by  their  proposed  course,  and  tliey  do  not  offer  to 
restore  the  ditch  on  the  east  side  of  the  highway,  which 
was  some  protection  to  the  land  on  that  side  of  the  road 
when  said  former  sluiceway  was  in  existence  at  the  end 
of  the  Grattan  and  Bodine  ditch.  The  answer  does  as- 
sert the  right  of  the  commissioners  to  open  the  turnpike 
and  build  the  new  bridge  regardless  of  its  effect  upon 
appellee's  land,  and  it  places  that  claim  of  right  upon 
two  grounds. 

"The  answer  is,  first  and  chiefly,  devoted  to  the  claim 
that  the  Grattan  and  Bodine  ditch  was  lawfully  dug  by 
the  man  who  then  owned  the  lands  west  of  the  road,  and 
that  it  and  the  sluiceway  across  the  highway  at  the  end 
thereof  were  constructed  with  the  approval  of  the  man 
who  then  owned  the  land  east  of  the  road,  appellee's 
grantor;  that  the  highway  commissioners  ought  not  to 
have  taken  out  said  sluiceway,  and  that  to  do  so  was 
a  wrong  against  the  owners  of  the  Grattan  and  Bodine 
lands;  and  the  highway  commissioners  here  set  up  and 
plead  the  rights  which  they  claim  exist  in  the  owners 
of  said  lands  west  of  the  highway  by  reason  of  what 
occurred  forty  years  before  between  the  adjacent  land 
owners.  The  Grattan  heirs  and  Bodine  are  not  before 
the  court.  They  have  not  asked  any  relief  against  ap- 
pellee. We  are  of  opinion  the  highway  commissioners 
have  no  right  to  injure  appellee  merely  for  the  purpose 
of  benefiting  Bodine  and  the  Grattans.  If  the  Grattans 
and  Bodine  have  any  contract  rights  or  any  equities 
against  appellee  because  of  what  occurred  between  their 
respective  grantors  when  the  Grattan  and  Bodine  ditch 
was  dug,  that  is  a  matter  for  the  interested  parties  to 
litigate,  if  they  desire;   but  we  think  the  highway  com- 
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raissioners  should  not  take  it  upon  themselves  to  deter- 
mine those  questions,  nor  to  initiate  this  change  in  the 
course  of  the  water  and  carry  on  litigation  for  the  benefit 
of  Bodine  and  the  Grattans. 

**The  answer  secondly  claims  that  the  natural  flow  of 
the  water  from  the  west  is  across  the  highway  at  about 
the  point  of  the  proposed  bridge  and  therefore  the  com- 
missioners may  build  a  bridge  there  if  they  choose.  We 
think  the  preponderance  of  the  evidence  is  that  the  water 
from  the  lake  or  pond  in  question  would  never  reach  the 
place  where  the  commissioners  planned  to  put  in  the  new 
bridge  but  for  the  Grattan  and  Bodine  ditch,  which  ditch 
we  think  the  evidence  shows  was  cut  through  a  rise  of 
ground  which  would  have  prevented  the  waters  from  the 
pond  coming  into  a  state  of  nature  to  the  point  where  it 
was  proposed  to  locate  the  new  bridge.  The  result  of 
building  such  bridge  will  be  to  cast  upon  appellee's  land 
water  which  would  not  have  come  upon  that  part  of  his 
farm  in  a  state  of  nature,  but  which  would  have  passed 
northeasterly  over  the  lands  of  Bodine  and  the  Grattan's 
and  reached  the  highway  at  one  of  the  bridges  already 
in  the  road.  The  commissioners  have  no  right  to  do  this, 
and  injunction  is  a  proper  remedy  to  prevent  the  wrong. 
Graham  v.  Keene,  143  111.  425. 

"It  is  argued  that  to  carry  this  water  to  the  old  bridges 
through  the  ditch  on  the  west  side  of  the  highway  is  to 
discharge  it  where  they  have  no  right  to  carry  it.  We 
think  the  proof  shows  that  is  the  place  the  overflow  would 
have  reached  the  highway  if  the  Grattan  and  Bodine  ditch 
had  not  been  dug,  and  it  is  the  point  to  which  the  high- 
way commissioners  have  carried  it  for  not  less  than  seven- 
teen, and  perhaps  thirty,  years;  and  when  it  crosses  the 
highway  at  that  point  it  discharges  upon  the  lands  of 
appellee  and  not  upon  the  lands  of  some  stranger,  but  at 
the  point  where  said  overflowing  waters  crossed  his  land 
in  a  state  of  nature,  and  where,  therefore,  he  is  bound  to 
receive  them. 
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"Some  attempt  was  made  by  defendants  to  prove  that 
the  condition  of  the  hig-hway  was  such  that  this  bridg-e 
was  needed,  or  that  to  put  in  the  new  bridj^e  would  bene- 
fit the  highway.  The  rule  that  a  party  cannot  make  one 
case  by  his  pleading^s  and  a  different  case  by  his  proofs 
is  applicable  to  a  defendant  as  well  as  to  a  comi)lainant. 
The  defendant  is  bound  to  apprise  the  complainant,  by 
his  answer,  of  the  nature  of  the  case  he  intends  to  set  up, 
and  cannot  avail  himself  of  any  matter  of  defense  not 
stated  in  his  answer,  even  though  it  appears  in  evidence. 
(Johnfion  v.  Johnson,  114  111.  611.)  By  filing  an  answer  the 
defendant  submits  to  the  court  the  case  made  by  the 
pleadings.  {Kaufman  v.  Wiener,  109  111.  596;  Holmes  v.  Dole, 
Clarke's  Ch.  71.)  As  the  answer  in  this  case  does  not 
assert  any  i)ublic  necessity  for  the  proposed  bridge,  nor 
that  the  highway  will  be  improved  thereby,  complainant 
was  not  required  to  meet  that  defense, -and  defendants 
cannot  ask  a  decree  in  their  favor  because  of  any  evi- 
dence which  they  introduced  on  that  subject.  But  the 
proof  shows  the  commissioners  have  permitted  the  ditch 
on  the  west  side  of  the  road  to  become  filled  and  clogged 
up  to  some  considerable  extent,  and  have  let  willows 
grow  in  it,  and  corn  stalks,  straw,  hay  and  stubble  to 
accumulate  against  the  willows,  to  the  serious  obstruc- 
tion of  the  flow  of  the  water,  and  have  let  long  grass 
grow  under  the  present  bridges.  We  conclude  from  the 
evidence  that  if  the  highway  commissioners  will  remove 
the  obstructions  in  that  ditch. and  under  the  existing 
bridges,  the  proposed  new  bridge  will  not  be  required 
for  the  benefit  of  the  highway.  We  think  the  answer 
shows  this  was  not  the  reason  why  they  planned  to  cut 
the  turnpike  and  put  in  the  bridge. 

"For  the  reasons  stated  the  decree  of  the  court  below 
will  be  affirmed." 

We  find  the  conclusions  arrived  at  by  the  Appellate 
Court  as  to  the  matters  of  fact  involved  in  the  case  abun- 
dantly supported  by  the  proof.     The  principles  of  law 
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announced  in  the  opinion  are  in  accord  with  our  views. 
There  seems  no  rieason  we  should  indulge  in  further  ob- 
servations as  to  the  case. 

The  opinion  of  the  Appellate  Court  is  adopted  as  the 
opinion  of  this  court,  and  its  judgment  is  affirmed. 

Judgment  affi)'med. 


The  Chicago,  Burlington  and  Quincy  Railroad  Co. 

V, 

The  People  ex  reL  Kinzie,  Collector  of  Mercer  County. 

Opinion  filed  February  17,  1899. 

This  case  is  controlled  by  the  decision  in  St.  Louis^  Rock  Island 
and  Chicago  Railroad  Co.  v.  People  ex  reL  177  111.  78. 

Appeal  from  the  County  Court  of  Mercer  county;  the 
Hon.  J.  H.  Connell,  Judge,  presiding. 

Grier  &  Stewart,  for  appellant. 

James  M.  Brock,  State's  Attorney,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  questions  presented  on  this  record  are  identical 
with  those  presented  in  St.  Louis,  Hock  Island  and  Chicago 
Railroad  Co.  v.  People  ex  rel.  177  111.  78.  It  is  unnecessary 
to  repeat  the  reasoning  of  that  opinion.  What  is  there 
said  is  conclusive  of  this  case,  and  the  judgment  of  the 
county  court  of  Mercer  county  is  reversed. 

Judgment  reversed. 
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Julius  Keister 

John  F.  Keister  et  ah 
Opinion  JUed  February  17, 1899, 

1.  Wills — hUl  to  contest  must  he  filed  loithin  ivx)  years  from  probate. 
Except  in  case  of  disability  a  bill  in  chancery  to  con^test  a  will  must, 
under  section  7  of  the  act  on  Wills,  (Laws  of  1895,  p.  327,)  be  filed 
within  two  years  from  the  time  of  probate. 

2.  Same — hill  for  partition  construed  as  a  hiU  to  contest  mil.  A  bill 
for  partition  which  alleges  that  complainant  is  a  tenant  in  com- 
mon by  inheritance  but  that  defendants  fraudulently  procured  a 
will  devising"  the  property  to  them,  which  was  improperly  admitted 
to  probate  and  which  constitutes  a  cloud  on  complainant's  title,  is 
a  bill  to  contest  the  validity  of  the  will. 

3.  SAME-^rregularUies  in  probate  do  not  exciute  filing  of  hill  vrnthin  two 
years.  Mere  irregularities  in  probate  proceedings  which  could  only 
be  availed  of  in  a  direct  proceeding  do  not  render  the  probate  a 
nullity,  so  as  to  permit  the  filing  of  a  bill  to  contest  the  will  more 
than  two  years  after  such  probate. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding. 

Leforgee  &  Lee,  for  plaintiff  in  error, 
Johns  &  Housum,  for  defendants  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

At  the  January  term,  1897,  of  the  circuit  court  of 
Macon  county,  Julius  Keister,  plaintiff  in  error,  filed  his 
bill  for  the  partition  of  certain  lands  in  that  county,  al- 
leging" that  by  reason  of  the  death  of  his  father,  Peter 
Keister,  on  November  5,  1891,  he  became  the  owner  of 
the  lands  in  question  as  tenant  in  common  with  his 
brother,  John  P.  Keister,  subject  to  the  dower  and  home- 
stead rights  of  Susan  Keister,  the  surviving  widow.  The 
bill  charges  that,  by  means  of  fraud  and  undue  influence 
on  the  part  of  John  F.  Keister  and  Susan  Keister  over 
the  mind  of  the  deceased,  they  induced  him  to  make  a 
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will  which  practically  disinherited  plaintiff  in  error,  and 
that  in  pursuance  of  their  fraudulent  designs  the  pur- 
ported will  was,  on  the  10th  day  of  November,  1891,  pre- 
sented for  probate  in  the  county  court  of  Macon  county 
and  was  improperly  admitted  to  record,  and  that  letters 
testamentary  were  granted  thereunder.  It  is  alleged  the 
will  thus  obtained  and  improperly  probated  constitutes 
a  cloud  upon  complainant's  title  which  he  asks  to  have 
removed,  and  that  partition  of  the  premises  be  decreed. 
To  this  bill  the  defendants  filed  a  general  demurrer,  which 
was  sustained.  From  that  ruling  complainant  brings  the 
cause  to  this  court  on  writ  of  error. 

While  this  is  called  a  bill  for  partition,  it  clearly  shows 
on  its  face  that  the  complainant  can  only  have  that  re- 
lief upon  an  order  setting  aside  the  will  of  his  father, 
Peter  Keister.  Therefore,  unless  sufficient  facts  are  prop- 
erly alleged  to  entitle  him  to  the  latter  relief  the  demurrer 
was  properly  sustained  and  the  decree  below  must  be 
affirmed.  On  this  branch  of  the  case  the  bill  is  plainly 
one  to  contest  said  will  by  bill  in  chancery.  The  right 
to  that  relief  is  purely  a  statutory  right,  and  can  only  be 
availed  of  under  the  provisions  of  section  7  of  the  Stat- 
ute of  Wills.  Rev.  Stat.  chap.  148;  LiUher  v.  Luther,  122 
111.  558;  Wheeler  v.  Wheeler^  134  id.  522;  Jele  v.  Lemberger^ 
163  id.  338. 

It  is  alleged  in  the  bill  that  the  will  was  presented 
for  probate  to  the  county  court  of  Macon  county  Novem- 
ber 10,  1891,  and  letters  testamentary  in  the  estate  were 
issued  to  the  executors  named  in  the  will.  The  bill,  how- 
ever, was  not  filed  until  the  22d  day  of  May,  1897.  One 
of  the  requirements  of  section  7,  supra,  is,  that  a  bill  to 
contest  a  will  in  chancery  must  be  filed  within  two  years 
after  the  probate  of  any  such  will.  Here  more  than  six 
years  have  intervened,  and  as  held  in  Luther  v.  Luther  and 
Wheeler  v.  Wheeler,  supra,  the  court  was  without  jurisdic- 
tion to  entertain  the  bill.  It  is  not  shown  by  allegations, 
nor  is  it  even  claimed  in  the  argument,  that  the  complain- 
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ant  was  at  any  time  under  either  of  the  disabilities  named 
in  section  7  of  the  statute. 

An  attempt  is  made  to  escape  the  foregoing"  conclusion 
by  insisting  that  it  is  shown  by  the  bill  that  the  will 
was  not  properly  admitted  to  probate.  The  allegations 
in  that  regard  are  as  follows:  "That  upon  the  11th  day 
of  November,  1891,  John  P.  Keister  and  Jacob  S.  Keller 
filed  their  certain  petition  in  the  county  court  of  Macon 
county  for  letters  testamentary  in  the  estate  of  Peter 
Keister,  deceased;  that  the  said  cause  coming  on  to  be 
heard,  letters  testamentary  were  improperly  granted  to 
the  said  John  F.  Keister  and  Jacob  8.  Keller  as  executors 
of  the  last  will  and  testament  of  the  said  Peter  Keister, 
deceased;  that  upon  the  10th  day  of  November,  1891,  the 
said  will  purporting  to  be  the  last  will  and  testament  of 
the  said  Peter  Keister,  deceased,  was  present  for  probate 
in  the  county  court  of  Macon  county,  Illinois;  that  at 
the  time  said  alleged  will  was  so  presented  for  probate, 
no  real  proof  or  testimony  was  offered  or  tendered  as 
to  the  execution  of  said  will,  and  that  the  only  proof  so 
presented  was  a  certain  paper  purporting  to  be  proof, 
a  copy  of  which  is  hereto  attached,  marked  ^Exhibit  B,' 
and  made  a  part  of  this  bill  of  complaint." 

The  allegations  that  the  will  was  not  properly  probated 
and  that  letters  testamentary  were  improperly  granted  are 
the  mere  conclusions  of  the  pleader  and  are  not  supported 
by  the  facts.  "Exhibit  B,"  referred  to,  shows  that  the 
witnesses  to  the  will  appeared  at  the  November  term, 
1891,  of  the  Macon  county  court  and  made  oath  to  the 
execution  of  the  instrument,  and  while  the  oath  is  not 
literally  in  the  language  of  the  statute  we  think  it  is  in 
substantial  compliance  therewith.  On  the  back  of  the  will 
and  attestation  by  the  witnesses  was  endorsed:  "Probate 
of  will,  Macon  county  court,  November  term,  1891. — In 
the  matter  of  the  last  will  and  testament  of  Peter  Keister, 
deceased. — Filed  in  the  county  court  this  10th  day  of  No- 
vember, 1891.— George  P.  Hardy,  Clerk."    "Recorded  in 
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will  records,  page  202."  Then  follows  the  oath  of  the 
executors,  dated  November  11, 1891,  subscribed  and  sworn' 
to  in  open  court  before  the  clerk,  which  was  duly  filed. 
It  does  thus  appear  with  reasonable  certainty  that  the 
will  was  in  fact  admitted  to  probate,  although  no  for- 
mal order  to  that  effect  was  entered,  as  should  have  been 
done.  Certainly,  enough  is  here  shown  to  establish  the 
fact,  in  the  absence  of  an  allegation  to  the  contrary,  that 
the  estate  of  Peter  Keister  was  taken  jurisdiction  of  by 
the  probate  court  under  the  will,  and  it  must  be  presumed 
that  in  due  course  of  law  it  has  been  settled  in  pursuance 
of  that  will.  See  Counts  v.  Wllsov,  20  S.  E.  Rep.  942;  Will 
of  Warfleld,  22  Cal.  51. 

.  But  even  if  it  could  be  said  that  the  record  of  pro- 
bate as  here  shown  would  be  insufficient  in  a  direct  at- 
tack upon  the  same,  nothing,  we  think,  is  clearer  than 
that  in  this  collateral  proceeding  it  must  be  held  suffi- 
cient. The  wisdom  of  the  statute  fixing  a  time  within 
which  bills  in  chancery  may  be  filed  to  contest  and  set 
aside  wills,  testaments  and  codicils,  and  of  that  well 
settled  rule  of  law  which  pern\its  attacks  upon  the  pro- 
ceedings of  courts  of  general  jurisdiction  for  mere  irreg- 
ularities only  by  a  direct  proceeding  for  that  purpose, 
are  forcibly  illustrated  by  this  bill.  To  permit  the  com- 
plainants now  to  come  into  a  court  of  equity  and  attack 
this  will,  or  its  probate,  on  the  facts  alleged,  would  be 
inequitable  and  wholly  unauthorized  by  the  law. 

There  are  many  allegations  in  the  bill  which  seem  to 
have  no  relevancy  to  the  legal  or  equitable  rights  of  the 
complainant,  even  though  he  had  the  right  to  file  the  bill 
when  he  did.  In  our  view  of  the  case  section  7,  supra,  is 
a  complete  bar  to  the  bill,  and  as  this  appears  upon  the 
face  of  it,  the  defect  was  properly  taken  advantage  of  by 
demurrer. 

The  circuit  court  committed  no  error  in  sustaining 
that  demurrer  and  dismissing  the  bill. 

Judgment  affirmed. 
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The  Knapp,  Stout  &  Co.  Company 

V.  lsl77D8638 


John  McCaffrey.  \ll^     107] 

|aOO    ^588| 
opinion  filed  February  17 ,  1899. 

1.  Carriers — one  engaged  in  biisiness  of  towing  is  not  a  common  car- 
rier. The  owner  of  a  steamboat  engaged  in  the  business  of  towing" 
is  not  a  common  carrier,  in  the  sense  that  he  has  a  specific  lien 
upon  the  goods  carried  for  transportation  charges,  which  is  en- 
forcible  under  the  statute. 

2.  Bailments— one  engaged  in  biunness  of  towing  is  a  bailee.  One 
engaged  in  the  business  of  towing  is  a  bailee,  and  has  a  bailee's 
lien  for  transportation  charges  while  he  retains  the  goods. 

3.  Same — bailee's  lien  extends  to  all  goods  delivered  under  one  contract. 
A  bailee's  lien  extends  to  all  goods  delivered  under  one  contract 
though  delivered  at  different  times  and  in  separate  lots,  and  by 
retaining  a  portion  of  them  he  has  a  lien  upon  the  whole. 

4.  Same — one  totcing  a  lumber  roft  does  not  Iokc  lien  by  delivering  part 
of  it.  One  towing  a  lumber  raft,  who,  under  orders  from  the  owner, 
divides  the  raft  and  leaves  half  of  it  at  a  point  en  route  in  order  to 
hasten  the  delivery  of  the  other  half,  does  not,  by  his  delivery  of 
the  latter,  lose  his  lien  upon  the  part  left  en  route^  to  which  he 
returned  but  which  he  was  prevented  from  delivering  by  the  acts 
of  the  party  who  had  purchased  it  from  the  original  owner. 

5.  Same— 6«ifcc's  lien  not  defeated  by  delay  in  enforcing  payment.  A 
bailee's  lien  for  towing  a  lumber  raft  is  not  defeated  by  the  fact 
that  as  an  accommodation  to  the  owner  he  had  not  insisted  upon 
paj-raent  of  charges  before  delivering  other  rafts  under  the  same 
contract,  which  was  silent  as  to  when  payments  should  be  made. 

6.  Same — wJien  bailee^s  lien  is  not  waived  by  filing  claim  agai^ist  insol- 
rent  owner.  A  bailee's  lien  on  part  of  a  lumber  raft  in  his  posses- 
sion is  not  waived  by  his  mere  filing  of  a  claim  against  the  insolvent 
owner,  which  includes  the  charges  for  which  the  lien  is  claimed, 
where  the  written  claim  expressly  asserts  the  bailee's  right  to  the 
lien  and  reserves  the  right  to  enforce  it. 

7.  Jurisdiction — when  equity  has  jurisdiction  of  hill  to  establish  and 
enforce  bailee's  lien.  Equity  has  jurisdiction  of  a  bill  to  establish  and 
enforce  a  bailee's  lien  on  property  in  his  possession,  which  hag  been 
sold  by  the  former  owner,  where  the  bailee's  right  to  a  lien  and  to 
possession  is  denied  by  the  vendee,  who  is  threatening  to  take  forci- 
ble possession. 

8.  Same— 1/j/icn  defendant  is  estopped  to  qiieslion  jurisdiction  of  equity. 
A  defendant  to  a  bill  in  equity  to  enforce  a  bailee's  lien  who  ob- 
tains an  order  giving  him  possession  of  the  property  upon  his  giving 
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bond,  which  order  is  based  upon  the  ground  that  the  acceptance 
of  the  bond  and  delivery  of  the  property  were  an  equitable  trans- 
action, is  estopped  to  afterward  deny  the  jurisdiction  of  the  court, 
althougrh  the  order  expressly  provides  that  it  shall  not  be  construed 
as  an  admission  of  jurisdiction  which  the  defendant  denies. 

9.  Same — maritime  courts — an  admiralty  proceeding  is  in  rem.  A 
proceeding"  in  an  admiralty  court  is  in  rem,  and  is  directed  against 
the  res  itself,  which  is  impleaded  as  the  defendant. 

10.  Same— ZiaW/tiy  in  personam  cannot  be  enforced  by  an  admiralty 
proceeding.  Where  the  defendant  to  a  bill  in  equity  to  enforce  a 
bailee's  lien  upon  a  raft  for  towag-e  charges  obtains  an  order  g^iving 
him  possession  of  the  raft  upon  giving"  a  personal  bond  to  pay  any 
lien  which  might  be  established  in  the  plaintiff's  favor,  the  pro- 
ceeding becomes  one  in  personam^  beyond  admiralty  jurisdiction. 

McCaffrey  v.  Knapp,  Stout  &  Co.  Company,  74  111.  App.  80,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  ai)peal  from  the  Circuit 
Court  of  Mercer  county;  the  Hon.  John  J.  Glenn,  Judge, 
presiding. 

This  was  a  bill  in  equity,  filed  in  the  circuit  court  of 
Mercer  county  by  John  McCaffrey,  against  the  Schulen- 
burg  &  Boeckeler  Lumber  Company  and  its  assignees, 
and  Knapp,  Stout  &  Co.  Company.  Said  corporations, 
for  brevity,  will  here  be  called  the  Schulenburg  company 
and  the  Knapp  company.  The  object  of  the  bill  was  to 
establish  and  enforce  a  bailee's  lien  upon  a  half  raft  of 
lumber  at  Boston  Bay,  in  Mercer  county.  The  Knapp 
company  applied  for  and  obtained  an  interlocutory  de- 
cree, under  which  it  gave  bond  and  took  the  raft  away. 
Answers  were  filed  and  replications  thereto^  and  there 
was  a  hearing,  and  a  decree  dismissing  the  bill  without 
prejudice,  from  which  decree  McCaffrey  prosecuted  an 
appeal  to  the  Appellate  Court.  The  Appellate  Court  re- 
versed the  decree  of  the  circuit  court  and  remanded  the 
cause,  with  directions  to  enter  a  decree  for  a  particular 
amount,  as  hereinafter  stated. 

On  April  6, 1893,  the  Schulenburg  company  and  McCaf- 
frey entered  into  a  written  agreement,  by  which  (among 
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other  things)  McCaffrey  waa  to  tow  rafts  of  lumber  from 
Stillwater  to  St.  Louis  for  the  Schulenburg"  comi>any,  at 
certain  prices  therein  fixed.  There  were  many  provisions 
of  the  contract  not  material  to  the  present  suit.  Mc- 
Caffrey towed  many  rafts  for  the  company  under  said 
contract,  and  prior  to  October  6,  1894,  the  Schulenburg 
company  was  largely  indebted  to  McCaffrey  for  towing 
charges  under  said  contract,  which  indebtedness  is  still 
unpaid.  On  October  13,  1896,  McCaffrey's  steamer,  The 
Robert  Dodds,  (George  Tromle^^,  Jr.,  master,)  left  Stillwater 
with  raft  No.  10  of  that  year.  The  water  was  very  low 
in  the  river  and  the  progress  of  the  raft  was  slow.  The 
Schulenburg  company  was  in  haste  for  its  lumber,  and 
pursuant  to  its  directions  the  raft  was  divided  by  Trom- 
ley  at  Boston  Bay,  and  one-half  was  taken  into  the  bay 
and  there  fastened  and  left  in  charge  in  the  manner  here- 
inafter stated,  and  the  other  half  of  the  raft  was  taken 
to  St.  Louis  and  there  delivered  on  November  2.  The 
Schulenburg  company  then  paid  the  clerk  of  the  boat 
^1250,  without  any  directions  as  to  its  application,  and 
McCaffrey  applied  it  on  the  amount  due  him  for  towage 
of  other  rafts.  The  company  then  directed  Tromley  to 
leave  the  half  raft  in  Boston  Bay  till  spring,  and  deliv- 
ered to  him  two  additional  lines  to  be  used  by  him  in 
making  the  raft  more  secure  to  the  shore.  The  steamer 
reached  Boston  Bay  again  on  the  morning  of  November  4, 
and  the  captain  and  crew  on  that  day  did  certain  things 
and  left  certain  directions  for  the  care  of  the  half  raft 
during  the  winter,  which  will  be  hereinafter  stated.  On 
the  next  day,  November  5,  at  St.  Louis,  the  Schulenburg 
company  sold  said  half  raft  to  the  Knapp  company  for 
$15,000,  part  in  cash  and  part  in  a  note  due  in  four  months, 
which  was  afterwards  paid.  On  November  9  the  Schu- 
lenburg company  made  a  voluntary  assignment  at  St. 
Louis  for  the  benefit  of  creditors.  McCaffrey  offered,  both 
to  the  Schulenburg  company  and  to  the  Knapp  company, 
to  tow  said  half  raft  to  St.  Louis  under  his  contract,  but 
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the  Knapp  company  forbade  his  doing"  so,  and  informed 
him  that  it  did  its  own  towing.  Finally  McCaffrey,  claim- 
ing still  to  be  in  possession  of  the  half  raft  but  believing 
that  the  Knapp  company  was  about  to  seek  to  take  it 
from  him  by  force,  tiled  this  bill,  with  the  results  already 
stated. 

Wise  &  McNulty,  and  Bassett  &  Bassett,  for  ap- 
pellant: 

The  contract  in  this  case  is  a  maritime  contract.  The 
Mystic,  30  Fed.  Rep.  73;  The  W.  J,  Walsh,  5  Ben.  72;  Bags  of 
Linseed,  1  Black,  108;  The  William  Murtaugh,  17  Fed.  Rep. 
259;  Gilchrist  v.  Godman,  79  id.  970;  Disbroiv  v.  Walsh  Bros. 
36  id.  607;  26  Am.  &  Eng.  Ency.  of  Law,  p.  93;  1  id.  p.  648; 
Encyclopedia  Brittanica,  article  "Ship." 

Towage  is  maritime  in  its  character  and  enforcible 
only  in  admiralty  as  a  lien.  The  Acadia,  1  Brown's  Adm. 
73;  Wilson  v.  Sibley,  36  Fed.  Rep.  379;  Mason  v.  Murtaugh, 
3  id.  404;  Williams  v.  Steam  T'ug  Cox,  id.  645;  Tlie  Governor^ 
77  id.  1000;  Connelly  v.  Ross,  11  id.  342;  In  re  Williams,  74  id. 
648;  The  E.  Luckerback,  15  id.  924. 

The  contract  being  maritime,  if  a  lien  is  given  by  it, 
then,  to  enforce  it,  the  United  States  admiralty  courts 
have  exclusive  jurisdiction,  not  only  of  Federal  courts 
but  of  all  State  courts.  The  Genesee  Chief,  12  How.  457;  The 
Magnolia,  20  id.  296;  The  Moses  Taylor,  4  Wall.  411;  The  Ad. 
Mine  v.  Trevor,  4  id.  555;  The  Belfast,  7  id.  624;  The  Eagle, 
8  id.  15;  The  J.  E.  Rumbell,  148  U.  S.  1;  Moran  v.  Sturges, 
154  id.  256. 

There  is  no  express  lien  given  by  the  contract  and  none 
will  be  raised  by  implication  of  law,  because  it  is  evi- 
dent that  McCaffrey  relied  upon  the  personal  responsi- 
bility of  the  lumber  company.  The  J.  M.  Welsh,  8  Ben.  211; 
The  St.  John,  74  Fed.  Rep.  842;  Tlie  Sarah  Cullen,  45  id.  511; 
The  Kingston,  23  id.  200;  Beinecke  v.  Steamship,  3  id.  665. 

Equity  has  no  jurisdiction  to  foreclose  a  common  law 
lien.    Such  a  lien  is  merely  passive,  and  the  remedy  is  to 
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retain  the  possession  of  the  property  until  the  debt  is 
paid.  The  lienor  has  no  right  to  sell  the  property.  Jones 
on  Liens,  sees.  1038,  94,  112;  Benedict  on  Admiralty,  sec. 
290;  Story's  Eq.  Jur.  sec.  506;  Jones  on  Liens,  sees.  3,  4, 
20,  21,  335;  Buggo  v.  Railroad  Co,  6  Allen,  246;  Thames  Iron 
Works  V.  Derrick  Co,  29  L.  J.  714;  Hunt  v.  Haskell,  24  Mo. 
339;  Railroad  Co.  v.  Herndon,  81  111.  143;  Doan  v.  Russell, 
3  Gray,  382;  Bags  of  Linseed,  1  Black,  112;  5  Am.  &  Eng. 
Ency.  of  Law,  417, 

Scott  &  Cooke,  and  Brock  &  Graham,  for  appellee: 

The  carrier  of  goods  being  a  bailee,  has  a  lien  thereon 
for  his  hire.  3  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  733-759; 
Cowen's  Treatise,  (3d  ed.)  67;  Story  on  Bailments,  sees. 
8-440,  588. 

The  delivery  of  a  part  of  a  cargo  does  not  defeat  a 
lien  upon  the  remainder  for  the  whole  freight.  Morgan  v. 
Congden,  4  N.  Y.  552;  3  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.) 
760;  Schmidt  v.  Blood,  9  Wend.  268;  McFarland  v.  Wheeler,  26 
id.  467;  Potts  v.  Railroad  Co,  131  Mass.  455. 

Where  there  is  a  lien  upon  freight  it  is  not  lost  unless 
there  is  an  absolute  and  unconditional  delivery  of  the 
property.  There  was  no  such  delivery  here.  Lane  v.  Rail- 
road Co.  14  Gray,  143;  Boggs  v.  Martin,  13  B.  Mon.  239;  Cos- 
tello  V.  Laths,  44  Fed.  Rej).  105. 

Where  a  bailee  for  hire  is  in  possession  of  the  prop- 
erty bailed  he  has  a  lien  for  his  hire,  and  the  correct 
method  for  its  enforcement  is  by  bill  in  chancery.  Fox 
V.  McGregor,  11  Barb.  41;  1  Cowen's  Treatise,  (2d  ed.)  299; 
id.  (3d  ed.)  337;  1  Pomeroy's  Eq.  Jur.  sec.  171,  p.  195;  3  id. 
sec.  1231,  p.  1889;  1  Story's  Eq.  Jur.  sec.  506;  2  Redfield 
on  Railways,  (3d  ed.)  p.  160;  id.  (2d  ed.)  p.  317,  par.  14; 
2  Kent's  Com.  642;  Railroad  Co.  v.  Fackney,  78  111.  116. 

The  applicant  asked  and  obtained  from  the  circuit 
court  in  this  proceeding  the  exercise  of  its  equitable  juris- 
diction, and  thereby  secured  possession  of  the  property 
involved.     Having  done  this,  it  is  estopped  to  deny  the 
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jurisdiction  of  that  court.     Bigelow  on  Estoppel,  p.  603; 
Fahnestock  v.  Gilliam,  77  111.  637. 

Per  Curiam:  The  opinion  of  the  Appellate  Coiurt,  as 
delivered  by  Mr.  Justice  Dibell,  is,  in  part,  as  follows: 

"The  first  question  is,  whether  McCaffrey  had  a  lien 
on  the  raft  for  his  towing"  charges  while  the  raft  was  in 
his  possession.  He  had  no  lien  by  contract,  for  that  in- 
strument gave  him  none.  A  common  carrier  has,  at  com- 
mon law,  a  specific  lien  upon  the  goods  carried,  for  his 
charges  in  transporting  them,  (13  Am.  &  Eng.  Ency.  of 
Law,  580,)  and  our  statute  (chap.  141)  provides  a  means 
for  enforcing  it;  but  the  weight  of  authority  is  that  the 
owner  of  a  steamboat  engaged  in  the  business  of  towing 
is  not  a  common  carrier,  (Caton  v.  Rumney,  13  Wend.  387; 
Alexander  v.  Greene,  3  Hill,  9;  Story  on  Bailments,  sec.  496; 
Anderson's  Law  Die.  title  *Tow  Boat;')  and  much  more 
is  this  so  where,  as  here,  he  tows  only  for  a  single  party. 
Stephen  thus  defines  bailment:  ^Bailment  is  the  delivery 
of  goods  for  some  purpose,  upon  a  contract,  express  or 
implied,  that  after  the  purpose  has  been  fulfilled  they 
shall  be  re-delivered  to  the  bailor,  or  otherwise  dealt 
-with  according  to  his  directions,  or  kept  till  he  re-claims 
them. '  (3  Am.  &  Eng;  Ency.  of  Law,— 2d  ed.— 733.)  The 
word  'goods'  in  this  and  other  like  definitions  obviously 
includes  every  article  of  movable  and  tangible  personal 
property.  Among  the  purposes  included  within  said  defi- 
nition of  bailment  is  *the  hiring  of  the  carriage  of  goods 
from  one  place  to  another  for  a  stipulated  or  implied 
reward.'  (Cowen's  Treatise, — 3d  ed. — 67;  Story  on  Bail- 
ments, sec.  8.)  There  is  nothing  in  this  definition  which 
excludes  carriage  of  goods  by  water,  and  that  such  car- 
riage comes  within  the  principles  of  bailment  is  evident 
from  Story  on  Bailments,  sees.  496,  501,  504,  and  else- 
where. The  carrier  of  goods  has  a  lien  thereon  for  his 
hire  while  he  retains  possession.  (Story  on  Bailments, 
sec.  588.)    This  lien  'extends  to  all  the  goods  delivered 
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under  one  contract,  although  they  be  delivered  in  differ- 
ent parcels  and  at  different  times,  and  the  bailee  may  de- 
tain any  portion  of  them  as  a  lien  upon  the  whole, '  even 
if  he  has  delivered  a  part.  3  Am.  &  Eng".  Ency.  of  Law, 
— 2d  ed. — 760;  Morgan  v.  Congdon,  4  N.  Y.  552;  Schmidt  v. 
Blood,  9  Wend.  268;  McFarland  v.  Wheeler,  26  id.  467;  Potts 
v.  Railroad  Co.  131  Mass.  455;  Blake  v.  Nicholson,  3  Maule 
&  S.  167;  Chase  v.  Westmore,  5  id.  180. 

'*Up  to  the  time  the  whole  raft  reached  Boston  Bay 
McCaffrey  had  a  lien  on  each  piece  and  parcel  of  lumber 
thereon  for  the  carriage  of  the  entire  raft.  The  Schu- 
lenburg  company  could  not  change  or  defeat  that  lien  by 
directing  him  to  divide  the  raft  and  bring  half  to  St.  Louis 
first.  That  direction  was  solely  for  its  benefit.  McCaffrey 
was  ready  and  willing  and  offered  to  tow  the  half  raft 
to  St.  Louis  but  was  refused  permission,  and  his  right  to 
do  so  was  denied  by  the  purchaser.  This  excused,  and, 
indeed,  prevented,  his  further  performance.  Therefore 
McCaffrey  had  a  common  law  bailee's  lien  on  said  half 
raft  while  in  his  possession  at  Boston  Bay  for  the  towing 
of  the  entire  raft  at  the  contract  price.  His  claim  is  for 
$3795.82.  This  sum  we  consider  established  by  the  proofs, 
except  two  items.  ♦  *  *  This  leaves  $3643.17,  for 
which,  in  our  opinion,  complainant  had  a  bailee's  lien  on 
said  half  raft  while  he  retained  possession,  and  which 
would  bear  interest  at  five  per  cent  per  annum  from  the 
date  when  the  Knapp  company  forbade  McCaffrey  to  tow 
said  half  raft  to  St.  Louis  under  his  contract,  which  was 
November  12  or  13, 1894. 

"It  is  suggested  there  is  no  lien  because  the  practice 
had  been  not  to  pay  till  after  delivery.  But  the  contract 
does  not  provide  when  payments  shall  be  made,  and  the 
price  agreed  was  therefore  due  when  the  service  was  ren- 
dered. Delay  in  enforcing  pay^ment  for  other  rafts,  which 
was  merely  of  favor  to  the  owner,  could  not  defeat  the 
lien.  McCaffrey  filed  a  claim  against  the  Schulenburg 
company,  insolvent,  for  nearly  $25,000,  and  included  this 
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claim  therein,  and  it  is  argued  he  thereby  waived  his  lien. 
But  in  the  written  claim  filed  he  expressly  asserted  a  lien 
on  said  half  raft  f dr  these  charges,  and  states  therein  that 
he  retained  the  right  to  enforce  said  lien.  It  is  not  shown 
that  said  claim  was  ever  allowed  or  put  in  judgment,  and 
it  has  not  been  paid.  The  mere  filing  of  a  claim  thus 
guarded  did  not  release  the  lien. 

"The  main  question  of  fact  in  dispute  is  whether  Mc- 
Caffrey had  possession  of  said  half  raft  after  he  took  it 
into  Boston  Bay.  ♦  ♦  ♦  We  are  of  opinion  McCaffrey 
had  possession  of  the  half  raft  till  he  surrendered  it  un- 
der the  order  of  the  court.  He  therefore  had  everything 
necessary  to  entitle  him  to  a  bailee's  lien. 

"McCaffrey  has  no  adequate  remedy  at  law.  *  ♦  ♦ 
He  had  a  right  to  hold  the  raft  till  his  charges  were  paid. 
But  his  possession  and  his  lien  were  both  disputed.  The 
Knapp  company  obviously  intended  to  take  the  raft  away. 
As-  it  was  upon  the  water  and  near  the  channel  of  the 
river  the  ropes  could  be  cut  or  removed  and  the  raft  taken 
away  by  a  steamer  at  any  time,  unless  guarded  by  a  force 
of  men  at  much  expense  and  in  a  way  likely  to  lead  to  a 
breach  of  the  peace.  Can  a  bailee  in  possession  in  such 
case  have  the  aid  of  a  court  of  equity,  or  must  he  be  left 
either  to  maintain  a  small  army  at  his  own  expense  or  to 
let  his  rights  be  taken  away  from  him  and  then  sue  the 
tort  feasor  at  law?  McCaffrey's  position  was  in  many  re- 
spects similar  to  that  of  a  pledgee  or  chattel  mortgagee, 
and  their  right  to  foreclose  their  lien  in  equity  is  well  es- 
tablished. (Dupuy  V.  Gibson,  36  111.  197;  Cushman  v.  Haye^, 
46  id.  145;  Barchard  v.  Kohn,  157  id.  579;  Carter  v.'  Stevens, 
3  Denio,  33;  Story  on  Bailments,  sec.  348;  Pomeroy's  Eq. 
Jur.  sees.  164, 1231.)  The  right  to  enforce  a  bailee's  lien 
in  equity  comports  with  equitable  principles.  1  Pome- 
roy's Eq.  Jur.  (sec.  112)  mentions  'those  cases  in  which 
the  relief  is  not  a  general  pecuniary  judgment,  but  is  a 
decree  of  money  to  be  obtained  and  paid  out  of  some 
particular  fund  or  funds.    The  equitable  remedies  of  this 
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species  are  many  in  number  and  various  in  their  external 
forms  and  incidents.  They  assume  that  the  creditor  has, 
either  by  operation  of  law,  or  from  contract,  or  from  some 
acts  or  omissions  of  the  debtor,  a  lien,  charge  or  incum- 
brance upon  some  fund  or  funds  belonging  to  the  latter, 
eitlier  land,  chattels,  things  in  action,  or  even  money;  and 
the  form  of  the  remedy  requires  that  this  lien  or  charge 
should  be  established  and  then  enforced,  and  the  amount 
due  obtained  by  a  sale,  total  or  partial,  of  the  fund/  In 
section  171  the  same  author  classifies  'those  remedies 
which  establish  and  enforce  liens  and  charges  on  prop- 
erty rather  than  rights  and  interests  in  property,  *  *  * 
by  means  of  a  judicial  sale  of  the  property  itself  which 
is  affected  by  the  lien,  and  a  distribution  of  its  proceeds 
*  *  *  until  they  satisfy  the  claim  secured  by  the  lien. ' 
2  Kent's  Com.  (642)  says:  *A  lien  is  in  many  cases  like  a 
distress  at  common  law,  and  gives  a  party  detaining  the 
chattel  the  right  to  hold  it  as  a  pledge  or  security  for 
the  debt,  but  not  to  sell  it.  *  *  *  I  presume  that  satis- 
faction from  a  lien  may  be  enforced  by  a  bill  in  chancery. ' 
Cowen's  Treatise,  (3d  ed.  337,)  after  stating  that  a  party  de- 
taining a  chattel  by  virtue  of  his  lien  thereon  for  charges 
has  a  right  to  hold  it  but  not  to  sell  it,  says:  *It  is  sup- 
posed that  the  only  way  in  which  satisfaction  from  a  lien 
can  be  enforced  is  by  a  bill  in  chancery.'  In  2  Redfield  on 
Railways  (160,  sec.  22,  par.  14,)  that  author  says:  'Neither 
the  carrier,  nor  any  other  bailee  having  a  lien,  can  sell 
the  goods  at  common  law  in  satisfaction  of  the  lien.  The 
appropriate  remedy  in  such  case  is  in  equity.'  2  Rorer  on 
Railroads,  (1268,)  discussing  the  carrier's  lien  on  freight 
for  charges,  and  that  such  lien  only  gives  the  right  to 
retain  and  not  to  sell  the  property,  further  says:  *If  the 
carrier  will  sell,  other  than  when  the  statute  allows  it, 
he  may  find  a  remedy  and  means  of  selling  by  judicial 
proceedings  to  enforce  the  lien.'  In  Gilchrist  v.  Railroad 
Co.  58  Fed.  Rep.  708,  the  United  States  Circuit  Court  for 
Montana  sustained  a  bill  to  enforce  a  lien.     The  relief 
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was,  in  part,  based  upon  the  fact  that  the  plaintiff  had  a 
lien  and  had  a  rif,^ht  to  liave  it  enforced,  but  had  no  plain, 
speedy  and  adequate  remedy  at  law.  {Fox  v.  McGregor^ 
11  Barb.  41.)  2  Jones  on  Liens  (sec.  1038)  states  the  con- 
trary rule,  that  a  court  of  equity  has  no  jurisdiction  to 
enforce  a  common  law  lien  by  a  sale  merely  because  there 
is  no  remedy  at  law,  or  because  the  retaining  of  posses- 
sion under  a  passive  lien  involves  expense  or  inconven- 
ience. That  author,  in  section  1041,  recog;"nizes  Illinois  as 
an  exception,  and  as  a  State  in  which  a  court  of  equity 
has  jurisdiction  to  enforce  liens  upon  personal  property 
generally,  citing  Cairo  and  Vincennes  Railroad  Co,  v.  Fack- 
neify  78  111.  116.  The  court  there  said:  *Liens  are  enfor- 
cible  in  equity  unless  the  law  has  provided  for  another 
mode.  This  is  true  of  vendors'  liens,  equitable  and  other 
mortgages,  and  all  statutory  liens,  so  far  as  they  now 
occur  to  us,  except  in  all  cases  where  the  lien  is  in  the 
nature  of  a  pledge  and  possession  accompanies  the  lien. 
If  defendant  in  error  had  a  lien  he  should  have  resorted 
to  equity  for  its  enforcement.'  The  general  i)rinciple  and 
the  reason  there  stated  sustain  the  present  suit,  while 
the  exception  suggested  by  the  court  seems  against  it. 
See,  also,  CiLshman  v.  Hayes,  46  111.  145. 

"But  if  a  mere  desire  on  the  part  of  the  complainant 
to  collect  his  debt  would  not  give  jurisdiction  to  a  court 
of  equity  to  order  the  proj^erty  held  under  the  lien  sold  to 
pay  it,  there  seems  here  to  be  other  sufficient  reasons  for 
applying  to  equity.  The  Schulenbarg  company  claimed  to 
have  sold  to  the  Knapp  company,  and  the  latter  claimed 
to  have  bought.  Almost  immediately  after  the  alleged 
sale  the  Schulenburg  company  made  an  assignment  for 
the  benefit  of  creditors.  The  pleadings  show  the  assignees 
do  not  admit  the  sale  from  the  Schulenburg  company  to. 
the  Knapp  company,  but  deny  it  in  general  terms.  Mc- 
Caffrey had  no  other  effective  way  of  determining  with 
whom  he  might  safely  deal.  Both  the  Schulenburg  com- 
pany and  the  Knapp  comi)any  have  always  denied  that 
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McCaffrey  had  a  lien  and  that  he  ever  had  possession 
after  the  raft  was  laid  up  in  Boston  Bay.  Both  said  de- 
fendants claim  that  the  raft  was  by  McCaffrey  delivered 
to  the  Schulenburg  company  when  it  was  put  into  that 
harbor;  that  the  Schulenburg  company  thereafter  re- 
mained in  possession  of  the  raft  till  it  sold  to  the  Knapp 
company,  and  that  it  then  put  the  Knapp  company  in 
possession,  and  that  the  latter  thereafter  remained  in 
possession.  The  Knapp  company  declared,  in  its  answer, 
its  right  and  purpose  to  remove  the  raft,  and  it  declared 
the  same  thing  to  McCaffrey  before  the  bill  was  filed. 
The  biU  stated  that  the  raft  was  so  near  the  channel  that 
when  the  annual  June  rise  in  the  Mississippi  should  take 
place  it  would  be  likely  to  break  up  and  destroy  the  raft 
unless  moved  further  inland,  and  that  his  right  to  move 
it  was  in  dispute,  and  the  answer  of  the  Knapp  company 
makes  it  clear  he  could  not  have  so  removed  it  without 
resistance.  It  was  his  duty  to  protect  this  property 
while  in  his  possession.  It  was  valuable,  and  he  would 
be  responsible  for  any  injury  which  could  be  traced  to  his 
neglect.  He  needed  the  help  of  a  court  of  equity  to  keep 
him  undisturbed  in  the  control  and  care  of  the  property. 
Such  assistance  could  be  afforded  him  under  his  prayer 
for  general  relief.  It  is  plain  from  the  pleadings  that  a 
large  force  of  men  was  necessary  to  enable  McCaffrey  to 
retain  the  possession  he  had  and  which  he  was  entitled 
to  retain.  We  are  of  opinion  that  under  all  these  cir- 
cumstances it  was  proper  for  him  to  resort  to  a  court  of 
equity  and  bring  all  parties  in  interest  before  the  court 
to  have  the  questions  of  his  possession  and  lien  and  the 
validity  of  the  sale  to  the  Knapp  company,  and  the  rights 
of  the  assignees,  determined  by  a  decree  binding  upon 
them  all. 

"It  is  said  the  circuit  court  of  Mercer  county  had  no 
jurisdiction  because  this  was  a  maritime  lien,  and  exclu- 
sive jurisdiction  in  such  case  is  by  act  of  Congress  vested 
in  the  courts  of  the  United  States  sitting  in  admiralty. 
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Can  the  Knapp  company  now  raise  that  question  in  the 
condition  of  this  record?  On  April  2,  1895,  and  before 
answer,  the  Knapp  company  filed  a  written  petition  in 
this  case,  wherein  it  asked  the  circuit  court  either  to  re- 
quire McCaffrey  to  give  a  bond,  with  sureties  in  the  sum 
of  ?25,000,  conditioned  to  pay  the  Knapp  company  what- 
ever damage  it  might  suffer  if  the  case  should  be  decided 
against  McCaffrey,  or  else  that,  upon  the  said  Knapp  com- 
pany giving  a  bond  in  the  sum  of  $6000  to  pay  McCaffrey 
any  lien  which  might  be  established  in  his  favor,  *then 
that  this  defendant  shall  have  a  right  to  take  possession 
of  said  raft  and  remove  the  same  to  St.  Louis,  Missouri.' 
As  a  reason  the  Knapp  company  added:  'the  defendant 
being  in  a  court  of  equity,  and  believing  that  it  is  but 
right  that  this  motion  should  be  granted,  prays  the  court 
to  grant  the  same.'  Thereupon  the  court  heard  said  peti- 
tion, and  by  consent  of  the  parties  ordered  that  the  Knapp 
company  file  a  bond  in  the  penal  sum  of  $6000,  with  sure- 
ties, conditioned  to  pay  'McCaffrey  all  sums  of  money  for 
which  he  has  a  lien  upon  the  property  described  herein,' 
and  that  upon  the  filing  and  approval  of  such  bond  Mc- 
Caffrey 'shall  surrender  the  property  above  described  to 
the  Knapp,  Stout  &  Co.  Company.'  Bond  was  so  given 
and  the  Knapp  company  took  the  raft  away.  The  order 
provided  with  great  care  that  no  one  should  be  prejudiced 
by  the  order, — that  it  should  not  be  construed  to  be  a  con- 
fession of  anything  by  anybody,  nor  an  admission  that 
the  court  had  jurisdiction,  etc.  Nevertheless,  the  order 
was  much  to  the  detriment  of  McCaffrey  and  took  from 
him  important  rights.  It  is  very  earnestly  argued  here 
by  the  defendants  that  if  McCaffrey  had  any  lien  it  was 
but  a  passive  lien  entitling  him  to  retain  possession  of 
the  raft  till  his  charges  were  paid,  but  for  which  he  had 
no  other  remedy.  But  if  so,  his  passive  lien  was  destroyed 
under  this  order.  He  no  longer  had  possession.  The  raft 
was  gone.  It  is  a  fair  presumption  that  when  the  Knapp 
company  got  the  raft  to  St.  Louis  the  lumber  was  dis- 
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tributed  in  its  yards  and  no  longer  traceable,  and  that  it 
was  impossible  for  the  complainant  to  re-possess  himself 
of  the  raft.  It  is  also  strongly  urged  here  by  defendants 
that  if  any  tribunal  can  enforce  McCaffrey's  lien  it  can 
only  be  done  by  a  suit  in  rem  in  admiralty.  But  the  res, — 
the  thing, — ^is  gone,  is  dispersed,  and  McCaffrey's  remedy 
in  admiralty,  if  he  ever  had  one,  has  been  taken  away 
from  him  under  this  order.  True,  McCaffrey  consented 
to  the  order;  but  he  was  claiming  a  court  of  equity  had 
jurisdiction,  and  it  was  in  harmony  with  his  position  that 
the  court  should  assume  to  dispose  of  the  raft.  The  filing 
of  the  bill  had  not  put  the  court  in  possession  of  the  raft. 
It  was  the  defendant,  the  Knapp  company,  that  appealed 
to  the  court  to  permit  it  to  give  a  bond  and  take  the  raft 
away,  and  it  expressly  based  its  petition  upon  the  ground 
that  it  was  in  a  court  of  equity,  and  that  it  was  equitable 
that  the  court  should  accept  a  bond  and  order  McCaffrey 
to  surrender  the  raft  to  it.  The  Knapp  company  asked 
and  obtained  this  relief  from  a  court  of  equity,  and  prac- 
tically destroyed  McCaffrey's  security  unless  his  rights 
can  be  enforced  in  this  cause.  It  is  also  true  that  in  its 
motion  the  Knapp  company  denied  the  jurisdiction  of  the 
court,  and  the  court  in  its  order  provided  that  the  order 
should  not  be  construed  as  an  admission  of  jurisdiction; 
but  this  only  puts  the  Knapp  company  in  the  position 
of  denying  the  court's  jurisdiction  in  one  breath  and  in 
the  next  breath  asking  the  court  to  take  jurisdiction  and 
give  equitable  relief  in  a  material  matter.  Having  asked 
and  obtained  the  exercise  of  jurisdiction  its  denial  of  ju- 
risdiction at  the  same  time  was  idle.  We  think  the  Knapp 
company  should  be  estopped  by  that  action  from  ques- 
tioning the  jurisdiction  of  the  circuit  court  of  Mercer 
county.  As  the  proof  shows  a  valid  sale  by  the  Schulen- 
burg  company  to  the  Knapp  company  before  the  assign- 
ment, the  Schulenburg  company  and  its  assignees  have 
no  further  interest  in  the  raft,  and  as  the  Knapp  com- 
pany is  estopped  from  questioning  the  jurisdiction  of  the 
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court  below,  that  tribunal  should  have  given  McCaffrey 
a  decree. 

"Does  he  who,  ih  the  performance  of  a  contract,  ren- 
ders services  in  towing  a  floating"  raft  of  lumber  on  a 
navigable  river  have  a  maritime  lien  thereon  for  such 
services?  Is  such  a  raft  a  proper  subject  for  admiralty 
jurisdiction?  Upon  these  questions  the  authorities  are 
in  conflict.  The  following  tend  to  support  the  conten- 
tion that  such  a  raft  is  not  within  the  jurisdiction  of  ad- 
miralty: Tome  V.  Four  Cribs  of  Lumber,  Taney's  Dec.  533; 
17ie  W.  H.  Clark,  5  Biss.  295;  Jones  v.  Coal  Barges,  (Grier,  J.) 
3  Wall.  Jr.  53;  Raft  of  Cypress  Logs,  1  Plippin,  543;  Raft  of 
Timber,  2  Robinson's  Adm.  251;  Henry  on  Admiralty  Jur. 
sec.  52.  See,  also,  Gastrel  v.  Cypress  Raft,  2  Woods,  213;  The 
Hendrick  Hudson,  3  Benedict,  419.  The  contrary  doctrine, 
that  a  raft  of  lumber  may  in  a  proper  case  come  within 
the  jurisdiction  of  courts  of  admiralty,  is  supported  by 
the  following:  United  States  v.  Raft  of  Timber,  13  Fed.  Rep. 
796;  Muntz  v.  Raft  of  Timber,  15  id.  555;  The  K  dR  M,  No.  2, 
33  id.  511;  Seabrook  v.  Raft  of  Ties,  40  id.  596;  Salvor  Wreck- 
ing Co,  V.  Sectional  Dock  Co.  3  Cent.  L.  J.  640;  Raft  of  Spars, 
1  Abb.  Adm.  485;  Fifty  Tliousand  Feet  of  Lumber,  2  Low.  64. 
See,  also,  Nicholson  v.  Cliapman,  2  H.  Black.  254,  and  an 
obiter  dictum  in  Rock  Island  Bridge,  6  Wall.  213.  Perhaps 
the  sounder  argument  supports  the  position  that  such  a 
raft  on  a  navigable  river  is  a  proper  subject  of  admiralty 
jurisdiction,  but  where  the  question  is  left  in  so  much 
doubt  by  the  conflicting  decisions  of  the  various  courts 
of  admiralty,  and  the  opposite  view  is  supported  by  so 
strong  authority  as  Chief  Justice  Taney  and  Justice  Grier 
of  the  United  States  Supreme  Court,  the  State  courts 
should  hesitate  to  renounce  jurisdiction  in  a  case  like 
this,  where  no  proceeding  affecting  the  rights  of  the  par- 
ties has  ever  been  instituted  in  any  court  of  admiralty. 

"The  jurisdiction  of  the  courts  of  the  United  States  to 
administer  relief  by  proceedings  in  rem  in  admiralty  is 
unquestionably  exclusive.    Such  proceeding,  however,  is 
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against  the  property,  only.  *The  distin^ishing  and  char- 
acteristic feature  of  such  suit  is  that  the  vessel  or  thing 
proceeded  against  is  itself  seized  and  impleaded  as  the 
defendant,  and  is  judged  and  sentenced  accordingly.  It 
is  this  dominion  of  a  suit  in  admiralty  over  the  vessel  or 
thing  itself  which  gives  to  the  title  made  under  its  decree 
validity  against  all  the  world.'  (The  Mose^  Taylor,  4  Wall. 
411.)  No  person  is  a  defendant  in  such  a  suit.  Parties 
who  have  real  or  possible  interests  determine  for  them- 
selves whether  they  will  appear  and  protect  their  inter- 
ests. When  a  sale  is  made  in  such  a  proceeding  it  is  good 
against  the  whole  world.  No  such  remedy  was  sought 
here.  This  was  a  suit  against  persons.  No  one  would 
be  bound  by  a  decree  herein  except  those  made  parties. 
A  sale,  though  purporting  to  be  of  the  property,  would 
really  be  only  a  sale  of  the  interests  of  the  defendants 
therein.  A  personal  decree  for  the  deficiency,  if  any, 
might  follow.  The  equitable  circumstances  before  men- 
tioned, growing  out  of  the  sale  and  assignment,  the  de- 
nial of  possession,  the  intention  to  seize  the  property, 
the  duty  of  McCaffrey  to  protect  it  from  a  rise  of  the  river 
and  the  obstacles  to  so  doing  put  in  his  way  by  the  Knapp 
company,  all  furnish  ground  for  equitable  cognizance. 
We  cannot  hold  that  because  a  proceeding  against  the 
raft  in  admiralty  might  afford  some  relief,  therefore  a 
court  of  equity  must  keep  its  hands  off  if  equitable  cir- 
cumstances exist  which  justify  its  granting  relief  on  well 
established  equitable  principles  against  persons  made  de- 
fendants. Moreover,  if  the  case  had  any  likeness  to  a  suit 
in  rem  in  admiralty  when  it  was  started,  it  lost  that  dis- 
tinctive character  when  the  Knapp  company,  at  its  own 
request,  took  the  raft  and  left  a  personal  bond  in  its  place. 
Thereafter  the  suit  was  wholly  in  ijersonam,  {Johnson  v. 
Chicago  and  Pacific  Elevator  Co.  119  U.  S.  388;  Gin  dele  v.  Cor- 
rigan,  28  111.  App.  476;  129  111.  582.)  Though  the  cases  cited 
were  at  law,  yet  they  are  in  point  as  to  the  effect  of  giv- 
ing bond  and  taking  away  the  x^roi)erty.     By  the  action 
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of  the  Knapp  company  the  raft  was  withdrawn  from  the 
suit,  and  a  suit  relative  to  liability  upon  a  personal  obli- 
gation was  substituted  therefor.  The  suit,  as  so  changed 
by  the  act  of  the  Knapp  company,  was  not  within  the 
jurisdiction  of  a  court  of  admiralty. 

"For  the  reasons  stated  the  decree  of  the  court  below 
will  be  reversed  and  the  cause  remanded  to  that  court, 
with  directions  to  enter  a  decree  in  conformity  with  the 
views  herein  expressed  in  favor  of  McCaffrey  in  the  sum. 
of  $3643.17,  with  interest  thereon  from  November  13, 1894, 
at  five  per  cent  per  annum." 

We  concur  in  the  views  above  expressed  and  adopt 
the  same  as  those  of  this  court.  Accordingly,  the  judg- 
ment of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Arthur  Lawrence 

V, 


^9ia  »402|  Georgia  Oglesby. 

Opinion  filed  February  17 ^  1899, 

1.  Appeals  and  errors — error  cannot  ?>e  asingned  on  opinion  of  the 
Appellate  Court.  The  opinion  of  the  Appellate  Court  is  not  a  record 
on  which  error  can  be  assig^ned  on  appeal  or  writ  of  error  to  the 
Supreme  Court. 

2.  Evidence — \then  idll  and  inventory  are  admissible  in  action  at  law 
on  common  counts.  In  an  action  at  law  under  the  common  counts, 
based  on  the  defendant's  promise  to  pay  plaintiflf  a  sum  of  money 
in  consideration  of  the  fact  that  a  will  had  been  made  by  the  father 
of  both  parties  in  which  the  defendant  was  a  chief  beneficiary,  the 
will  and  inventory  of  the  estate  are  admissible  in  evidence. 

3.  Contracts — when  promise  for  benefit  of  third  party  ui  founded  on 
a  suffidenl  consideration,  A  promise  exacted  from  a  son  by  a  dying" 
father  to  fulfill  the  latter's  promise  to  pay  a  sum  of  money  to  a 
daughter,  which  promise  he  recognized  as  a  moral  oblig'ation,  is 
based  upon  sufficient  consideration,  where  it  appears  the  father 
had  made  a  will,  which  at  the  time  of  the  promise  was  merely  am- 
bulatory, wherein  the  son  was  made  a  chief  beneficiary. 
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4.  Same — when  a  Ihird  party  may  enforce  a  promise  for  her  benefit.  A 
promise  exacted  from  a  son  by  a  dying"  father,  in  consideration  of 
the  fact  that  he  had  made  such  son  a  chief  beneficiary  in  his  will, 
to  pay  to  a  daughter  a  certain  sum  of  money  which  the  father  had 
promised  to  expend  for  her  in  his  lifetime,  may  be  enforced  by  her 
in  her  own  name,  in  an  action  at  law  against  the  brother  for  money 
had  and  received. 

5.  Actions  and  defenses — what  not  an  attempt  to  enforce  a  parol 
iruat  against  terms  ofwilL  An  action  at  law  to  enforce  a  promise  by 
a  beneficiary  under  a  will  to  pay  to  the  plaintiflP,  another  benefi- 
ciary, a  certain  sum  of  money  in  consideration  of  the  fact  that  the 
will  w^as  made  but  that  the  testator  was  about  to  die  without  hav- 
ing fulfilled  his  promise  to  the  plaintiff  in  the  nature  of  an  advance- 
ment, is  not  an  attempt  to  enforce  a  parol  trust  in  opposition  to 
the  terms  of  the  will. 

Lawrence  v.  Oglesby,  75  111.  App.  669,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Logan  county;  the  Hon.  George  W.  Herdman, 
Judge,  presiding. 

Oscar  Allen,  for  appellant: 

This  suit  is  an  attempt,  under  the  form  of  an  action 
in  assumpsit,  to  enforce  a  parol  testamentary  trust  in 
opposition  to  the  express  terms  of  a  will.  Even  if  the 
facts  alleged  in  the  declaration  show  defendant  to  be 
impliedly  a  trustee  for  plaintiff,  yet  the  cestui  que  trust 
cannot  maintain  a  common  law  action  against  him.  Deeks 
V.  Strutt,  5  T.  R.  (Durn.  &  East,)  690;  Bartlctt  v.  Dimon,  14' 
M.  &  W.  49;  Mileham  v.  FAke,  3  id.  407;  1  Chitty's  PL  34; 
Chitty  on  Contracts,  281. 

If  a  legatee  promises  the  testator  to  pay  a  third  party, 
while  he  may  in  certain  cases  be  held  a  trustee  as  to  part 
of  the  legacy,  he  is  liable  only  in  equity,  or  if  held  to  be 
liable  elsewhere  it  is  only  in  States  where  there  is  no 
separate  equity  tribunal.  Barrow  v.  Oreenough,  3  Ves.  Jr. 
152;  1  Redfield  on  Wills^  512. 

No  spoken  words  are  to  revoke  or  annul  any  will  or 
testament  in  writing  duly  executed.  Rev.  Stat.  chap.  148, 
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sec.  17;  Mann  v.  Executors,  1  Johns.  Ch.  231;  Jackson  v. 
Kniffen,  2  Johns.  C.  L.  31. 

No  verbal  agreement  between  the  testator  and  devi- 
see can  be  held  to  chang-e  any  testamentary  disposition. 
Allmon  V.  Pigg,  82  111.  51. 

Where  two  parties  enter  into  an  agreement  for  the 
benefit  of  a  third,  the  two  may  modify  the  agreement  any 
time  before  the  third  party  accepts  the  benefit.  Bishop 
on  Contracts,  sec.  1223;  Afcrrickv,  Oiddings,  1  Mackey,  394; 
Amonet  v.  Montague,  75  Mo.  .43;  Wlieat  v.  RicCy  97  N.  Y.  297; 
Humphrey  v.  Worth,  99  Pa.  St.  185. 

Moral  obligation  is  no  consideration,  unless  there  has 
been  a  previous  legal  obligation  as  a  foundation  for  the 
promise.  Bishop  on  Contracts,  sec.  44;  Eastwood  v.Kenyon, 
3  P.  &  D.  276;  2  Kent's  Com.  p.  465,  note  /;  Chitty  on 
Contracts,  49,  50;  Safford  v.  Safford,  41  111.  App.  662. 

A.  L.  Anderson,  and  Beach  &  Hodnett,  for  appellee: 

Where  one  enters  into  a  contract  with  another  person 
for  the  benefit  of  a  third  person,  such  third  person  may 
maintain  an  action  in  his  or  her  own  name  for  a  breach 
thereof.  Bristow  v.  Lane,  21  111.  194;  Boats  v.  Nixon,  26  111. 
App.  517;  Iiisurance  Co,  v.  Olcott,  97  111.  454;  Paper  Co,  v. 
Seaman,  29  111  App.  68. 

The  suit  can  be  maintained  and  a  recovery  had  on  the 
common  counts.     Eggleston  v.  Buck,  24  111.  262. 

The  contract  appellant  made  with  his  father  to  pay 
appellee,  his  sister,  the  sum  of  $1500  was  founded  upon 
a  consideration  sufficient  in  law.  Barrow  v.  Greenough, 
3  Ves.  152;  Drake/ord  v.  Wilkes,  3  Atk.  539;  Bryan  v.  God- 
frey, 4  Ves.  6;  Strickland  v.  Aldridgc,  9  id.  516;  Gaullagherv, 
Gaullagher,  5  Watts,  200;  Russell  v.  Jacobson,  10  Hare,  204; 
Button  V.  Poole,  1  Ventr.  318;  Knowles  v.  Erwin,  43  Hun,  150; 
Hinds  V.  Holdship,  2  Watts,  104;  Williamson  v.  Yager,  91  Ky. 
282;  Hawkes  v.  Saunders,  Cowp.  290. 

The  refusal  of  appellant  to  carry  out  his  contract  made 
with  his  father  for  the  benefit  of  appellee  was  a  fraud 
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that  the  courts  will  not  sanction.  Gilpatrick  v.  Oliddev, 
81  Me.  137;  Drakeford  v.  Wilkes,  3  Atk.  369;  McCormick  v. 
Grogan,  L.  R.  4  H.  L.  82;  Russell  v.  JacksoUy  10  Hare,  204. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Appellant,  a  brother  of  appellee,  was,  with  the  latter, 
a  legatee  under  the  will  of  Alexander  Lawrence,  who  had 
by  his  will  devised  to  appellant  property  of  the  value 
of  about  $25,000,  subject  to  a  charge  in  favor  of  another 
brother,  amounting"  to  about  $3500.  By  the  will  a  life 
estate  in  land  of  about  the  value  of  $7000  was  devised 
to  appellee,  with  remainder  to  her  children  who  attained 
the  age  of  twenty -one.  In  his  lifetime  Alexander  Law- 
rence promised  his  daughter,  the  appellee,  to  build  on  the 
land  so  devised  to  her  a  house  of  the  value  of  $1500.  On 
or  about  June  29,  1896,  Alexander  Lawrence  received  a 
serious  injury,  which  caused  his  death  about  five  weeks 
thereafter.  Within  two  hours  after  receiving  the  injury 
he  asked  to  be  left  alone  with  Mrs.  Turner,  his  sister-in- 
law,  and  the  appellant.  Mrs.  Turner  testifies:  "He  asked 
all  to  go  away  except  Arthur  and  myself.  He  said  to  me, 
'I  want  you  to  hear  what  I  am  going  to  say;'  then,  *I  have 
made  my  will;'  then  to  Arthur,  *I  want  you  to  pay  Georgia 
$1500  not  mentioned  in  my  will. '  He  asked  Arthur  if  he 
heard  that.  He  bowed  his  head  and  said  he  did.  He  says, 
*You  hear  that  Frank?'  I  said,  *Yes;  sir.'  He  said  to 
Arthur  again,  *You  will  do  that,  Arthur?'  and  Arthur  said 
that  he  would.  This  was  an  hour  or  two  after  the  injury. 
My  given  name  is  Frances.  I  am  called  Frank  in  the 
family."  A  part  of  this  conversation  was  overheard  by 
the  appellee. 

The  appellant  admits  the  conversation  was  had  as 
testified  to  by  Mrs.  Turner,  but  claims  that  subsequently 
to  that  time, — about  two  or  three  weeks  afterwards, — 
he  had  another  conversation  with  his  father,  which  he 
details,  and  which,  as  shown  by  the  abstract,  was  as  fol- 
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lows:  "Now,  you  may  state,  Mr.  Lawrence,  what  was  said 
in  that  conversation."  To  this  question  plaintiff  objected; 
the  court  overruled  the  objection  and  plaintiff  excepted, 
and  the  witness  answered:  "My  best  recollection  is  that 
father  broached  the  subject  in  regard  to  this  $1500,  and  I 
asked  him;  I  says:  *As  I  haven't  the  money,*  I  says,  *do 
I  have  to  mortgage  the  land  or  do  I  have  to  borrow  the 
money  to  pay  this?'  He  says,  'No,  sir,'  he  says,  *as  you 
get  the  money  off  of  the  farm  you  pay  it  to  them.'  I  says, 
*I  will.'  My  sister  came  in  there  when  I  told  my  father 
that  I  would,  and  I  told  her  in  just  a  little  bit  afterwards 
what  it  was  that  I  had  agreed  to  do.  I  agreed  to  pay  the 
f>1500.  I  don't  know  that  my  father  said  anything  more, 
only  just  what  I  have  told.  I  have  not  at  any  time  since 
coming  into  possession  of  those  lands  under  my  father's 
will  been  able  to  raise  the  $1500  for  my  sister  without 
encumbering  the  property." 

The  appellee  brought  an  action  at  law  to  recover  the 
$1500,  and  filed  a  declaration  containing  the  common 
counts  and  a  special  count.  The  plaintiff  recovered  in  the 
trial  court,  and  on  appeal  to  the  Appellate  Court  for  the 
Third  District  that  judgment  was  affirmed.  No  proposi- 
tions were  asked  or  held  on  the  trial.  By  the  assignment 
of  errors  on  the  record  of  the  court  it  is  claimed  error  was 
committed  in  admitting  improper  evidence  and  in  exclud- 
ing proper  evidence,  and  in  the  finding  and  judgment  for 
the  plaintiff.  No  other  questions  were  presented  by  the 
assignments  of  error  on  that  record. 

On  this  appeal  from  the  Appellate  Court  the  appellant 
assigns  as  error  that  the  Appellate  Court  erred  (1)  in  af- 
firming the  judgment  of  the  circuit  court;  (2)  in  not  hold- 
ing that  the  count  of  the  declaration  relied  upon  shows 
no  cause  of  action  cognizable  at  common  law;  (3)  in  hold- 
ing that  a  consideration  was  shown  for  the  alleged  prom- 
ise; (4)  in  adopting  in  its  opinion  rules  to  govern  its 
decision  which,  however  applicable  in  equity,  are  not 
applicable  at  common  law;  (5)  in  holding  the  statement  of 
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facts  in  the  opinion  on  which  it  bases  its  decision  shows 
a  legal  cause  of  action;  (6)  in  holding  that  any  consider- 
ation is  shown  by  the  evidence  for  the  alleged  promise; 
(7)  in  holding  as  unworthy  of  belief  witnesses  against 
whom  there  is  no  impeaching  evidence;  (8)  that  the  court 
erred  in  assuming  as  the  ground  of  its  opinion  that  cer- 
tain things  were  evident  to  the  circuit  court  which  the 
record  shows  were  not  before  the  circuit  court  at  all, 
thus  assuming  original  instead  of  appellate  jurisdiction; 
(9)  that  the  court  erred  in  declining  to  pass  upon  legal 
questions  submitted  to  it  for  its  decision;  (10)  that  the 
court  erred  in  assuming  questions  of  fact  as  a  reason  for 
not  passing  upon  legal  questions  submitted  for  decision; 
(11)  that  the  court  erred  in  not  holding  that  improper 
evidence  was  admitted  for  plaintiff  in  the  circuit  court. 

The  opinion  of  the  Appellate  Court  is  not  a  record  on 
which  errors  can  be  assigned  on  writ  of  error  or  appeal 
to  this  court,  as  has  been  frequently  held,  and  this  dis- 
poses of  the  fourth,  fifth,  seventh,  eighth  and  tenth  as- 
signments of  error. 

No  propositions  of  law  having  been  presented,  the 
finding  of  the  trial  and  Appellate  Court  is  conclusive  on 
this  court  on  the  facts,  and  for  this  cause  the  third  and 
sixth  assignments  cannot  be  considered. 

The  only  objection  to  the  admission  of  evidence  urged 
in  the  brief  of  appellant  was  in  admitting  the  will  and 
inventory  of  the  estate  of  Alexander  Lawrence.  The 
basis  of  the  appellee's  claim  was  by  reason  of  a  promise 
made  by  the  appellant  because  of  the  fact  that  a  will 
had  been  made  under  which  appellant  was  a  beneficiary, 
and  no  conclusion  can  be  had  other  than  the  request 
made  by  Alexander  Lawrence  and  the  promise  of  appel- 
lant were  because  of  that  fact  alone.  It  would  be  fatuous 
to  altempt  to  assign  any  other  reason  for  either  the  re- 
quest or  promise.  By  the  affirmance  of  the  judgment  the 
Appellate  Court  necessarily  held  improper  evidence  was 
not  admitted.    In  that  view  we  concur.    The  will  and  in- 
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ventory  were  clearly  competent  evidence.   This  disposes 
of  the  ninth  and  eleventh  assignments  of  error. 

The  first  and  second  assig^nments  of  error  can  be  con- 
sidered together.  Appellant  insists  that  no  consideration 
existed  for  the  promise,  and  that  the  same  is  a  nullity, 
as  attempting  to  enforce  a  parol  trust  in  opposition  to 
the  terms  of  a  will;  that  no  spoken  words  can  revoke 
or  annul  a  will  or  a  verbal  agreement  change  any  testa- 
mentary terms;  that  there  is  no  remedy  by  an  action  at 
law,  even  conceding  the  facts,  but  that  resort  must  be 
had  to  a  court  of  equity.  The  evidence  is  clear  the  father 
stated  he  had  made  a  will,  and  desired  his  son,  the  ap- 
pellant, to  pay  appellee  $1500.  Prior  to  the  time  of  his 
injury  he  had  promised  appellee  he  would  expend  that 
amount  for  her  benefit.  He  recognized  that  compliance 
with  this  promise  was  a  duty  and  an  obligation  on  his 
part.  In  the  shadow  of  death  he  remembered  it  and  de- 
sired his  promise  should  be  carried  out.  His  will  was 
merely  ambulatory,  and  could  be  changed  by  him.  He 
knew  he  had  a  right  to  do  this  and  the  son  knew  it.  With 
this  knowledge  he  retained  his  sister-in-law  and  the  son 
near  him,  and  said:  "I  have  made  a  will.  I  want  you, 
Arthur,  to  pay  Georgia  $1500.  Will  you  do  it?"  He  rec- 
ognized a  moral  obligation  as  existing  in  consequence  of 
his  promise  to  his  daughter.  "When  a  man  is  under  a 
moral  obligation  which  no  court  of  equity  can  enforce, 
and  promises,  the  honesty  and  rectitude  of  the  thing  is 
a  consideration."  {Hawks  v.  Saunders,  Cowp.  290.)  Recog- 
nizing that  obligation,  and  exacting  a  promise  from  his 
son  to  carry  out  that  promise,  the  promise  of  the  son 
has  for  its  consideration  the  honesty  and  rectitude  of  the 
duty  of  compliance.  Promises  of  this  character  have  fre- 
quently been  recognized  as  enforceable  and  as  founded 
on  a  sufficient  consideration.  Drakeford  y.Wilks,  3  Atk. 
539;  Barrow  v.  Grcenoxigh,  3  Ves.  152;  Bryan  v.  Godfrey,  4 
id.  6;  Strickland  v.  Aldridge,  9  id.  516;  Russell  v.  Jacohson, 
10  Hare,  204;  Dxdton  v.  Poole,  1  Ventr.  318;   Williamson  v. 
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Yager,  91  Ky.  282;  Knmoles  v.  Erwin,  43  Hun,  150;  ninds  v. 
Holdship,  2  Watts,  104;  Hawkes  v.  Saunders,  supra. 

To  hold  the  son  could  not  be  required  to  comply  with 
such  promise,  as  not  being  based  on  a  sufficient  consid- 
eration, would  be  to  disregard  the  fact  that  the  will  was 
merely  ambulatory  and  could  be  changed  by  the  testator 
so  long  as  he  was  of  sound  and  disposing  mind,  and  that 
he  must  have  known  that  fact,  and  would  be,  in  effect, 
to  aid  the  appellant  in  the  perpetration  of  a  fraud  on 
appellee.  Giljmtrick  v.  Glidden,  81  Me.  137;  Drakeford  v. 
Wilks,  supra;  Russell  v.  Jacobson,  supra. 

It  is  not  a  change  of  testamentary  terms  by  a  verbal 
agreement  nor  a  revocation  of  a  will  by  spoken  words; 
neither  is  it  an  attempt  to  engraft  a  parol  trust  in  oppo- 
sition to  the  terms  of  a  will.  The  will  remained  as  it 
was  written.  It  was  not  changed  because  of  the  promise; 
neither  can  it  be  doubted  that  had  the  promise  not  been 
made  it  would  not  have  remained  as  written.  There  was 
here  a  full  and  sufficient  consideration  for  the  promise. 
That  promise  was  for  the  benefit  of  appellee.  Where  a 
contract  is  entered  into  by  one  with  another  for  the  ben- 
efit of  a  third  person,  such  third  person  may  maintain  an 
action  in  his  own  name  for  a  breach  thereof.  Such  is  the 
well  recognized  rule,  and  one  not  an  open  question  in  this 
State.  iBristow  v.  Lane,  21  111.  194;  Hartford  Fire  Ins.  Co, 
Y.Olcott,  97  id.  439;  Eddy  v.  Roberts,  17  id.  505;  Snell  v.  Ives, 
85  id.  279;  Beasley  y ,  Webster ,  64  id.  458.)  In  the  enforce- 
ment of  such  right  on  such  a  promise  resort  may  be  had 
to  a  court  of  law.  It  is  not  necessary  to  resort  to  chan- 
cery.- The  common  count  for  money  had  and  received  for 
the  use  of  another  is  an  equitable  form  of  common  law 
pleading,  and  of  itself  is  sufficient  on  which  to  authorize 
the  admission  of  this  evidence  and  sustain  a  recovery. 
Eggleston  v.  Buck,  24  111.  262. 

The  judgment  of  the  Appellate  Court  for  the  Third 
District  is  affirmed.  Judgment  affirmed. 
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Owen  Mulligan,  Jr.  et  at. 

V. 

Robert  C.  Lambe  et  aL 

Opinion  JUed  Februnry  17, 1809. 

1.  Executors  and  administrators— ir/ioi  an  administrator  may 
maintain  bill  to  sell  real  estate.  Where  the  terms  of  a  will  cannot  be 
carried  out  by  the  executor  without  converting^  the  real  estate  into 
money,  an  administrator  de  bonis  wm  with  the  will  annexed  has  a 
standing  in  equity  to  maintain  a  bill  for  a  construction  of  the  will 
and  ai)pointment  of  a  trustee  to  sell  and  make  distribution.  (Staff 
V.  McGinn y  ante^  p.  46,  followed.) 

2.  The  contention  that  the  decree  sought  to  be  set  aside  in  the 
court  below  was  void  for  want  of  jurisdiction  has  been  decided  ad- 
versely to  plaintiffs  in  error  in  Staff  v.  McGinn^  supra. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county; 
the  Hon.  S.  L.  Dwight,  Judge,  j^residing. 

A.  W.  Hope,  W.  A.  Howett,  B.  J.  O'Neil,  and  Thomas 
E.  Ford,  for  plaintiffs  in  error. 

John  J.  McGaffigan,  William  Winkelmann,  John 
G.  Irwin,  and  J.  P.  Streuber,  for  defendants  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  error  are  legatees  under  the  will 
of  Owen  Mulligan,  deceased,  whose  will  was  probated  in 
the  county  court  of  Clinton  county.  By  the  will  the  tes- 
tator gave  all  of  his  property,  real  and  personal,  to  Theo- 
dore Peek,  his  executor,  in  trust,  to  be  distributed  to  his 
"relatives,"  as  therein  stated,  and  while  no  power  to  sell 
was  expressly  given,  the  duties  with  which  the  executor 
was  charged  by  the  will  could  not  be  performed  without 
a  sale,  and  such  power  was  therefore  to  be  implied.  (See 
Stoffv,  McGinn^  ante,  p.  46,  and  cases  therein  cited.)  The 
executor  died,  and  defendant  in  error  Robert  C.  Lambe 
was  appointed  administrator  de  bonis  non  with  the  will 
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annexed,  and  filed  the  bill  in  this  case  for  a  construction 
of  the  will  and  for  the  appointment  of  a  trustee  to  sell 
the  lands  and  distribute  the  proceeds  as  provided  by  the 
will.  A  full  statement  of  the  case  is  set  forth  in  the 
opinion  in  Stoff  v.  McGinn^  supra,  and  will  not  be  repeated. 

The  only  point  made  by  plaintiffs  in  error  in  their 
brief  and  arg"ument  is,  that  the  decree  is  void  and  a  cloud 
upon  their  title.  This  pontention  is  based  upon  the  as- 
sumption that  the  administrator  had  no  power  over  the 
real  estate,  and  no  standing  in  a  court  of  equity  to  file 
the  bill  for  the  construction  of  the  will  and  the  appoint- 
ment of  a  trustee  to  sell,  and  that  the  court  had  no  juris- 
diction. We  have  fully  considered  this  question  in  the 
other  case,  where  it  was  held  that  the  court  did  have 
jurisdiction  in  this  case,  and  that  the  decree,  while  in 
force,  was  a  bar  to  the  relief  soug^ht  in  that  case.  The 
cases  cited  by  counsel  do  not  seem  to  support  their  con- 
tention. Here  the  sale  was  under  a  decree  of  a  court  of 
equity  and  where  the  court  had  found  that  there  was  an 
equitable  conversion  of  real  into  personal  estate,  and  we 
are  unable  to  see  that  cases  holding"  that  an  adminis- 
trator cannot  sell  merely  under  power  given  by  the  will 
to  the  executor  have  any  application.  Mere  irregularity 
of  procedure  would  not  render  the  decree  void,  when,  as 
here,  the  court  had  jurisdiction  of  the  subject  matter  and 
the  parties. 

No  question  of  any  kind  except  as  to  the  ratio  of 
division  of  the  proceeds  was  raised  in  the  court  below  by 
any  of  the  defendants  to  the  bill  until  after  the  sale  and 
conveyances  had  been  made,  and  as  no  error  is  insisted 
on  except  the  alleged  lack  of  jurisdiction,  and  as  we  have 
found  in  this  as  well  as  in  the  other  case  that  the  court 
had  jurisdiction,  this  decree  must  be  affirmed. 

Decree  affirmed. 
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The  Chicago  and  Eastern  Illinois  Railroad  Co. 

V. 

R.  A.  Rouse,  Admr. 
Opinion  filed  February  17, 1899. 

1.  Actions  and  defenses— personal  actions  for  torts  are  iransitorj/. 
Actions  not  penal,  but  for  torts  or  civil  injuries  to  person  or  prop- 
erty, are  transitory,  and  may,  in  general,  be  maintained  in  any 
jurisdiction  in  which  defendant  may  be  legfally  served  with  process. 

2.  Conflict  of  IjAWS— application  of  rule  of  comity  where  an  action 
accrues  under  statute,  A  rigrht  of  action  which  has  accrued  under  a 
statute  of  one  State  will  be  enforced  in  another  State  unless  pro- 
hibited by  law,  or  against  morals,  natural  justice  or  the  general 
interest  of  the  citizens  of  the  State  of  the  forum. 

3.  Same — action  arising  under  foreign  statute  abrogating  feUow-scrvant 
i-ule  enforcible  in  Illinois.  A  right  of  action  arising  in  Indiana  under 
a  statute  of  that  State  holding  the  master  liable  for  injuries  re- 
ceived by  an  employee  through  the  negligence  of  a  fellow-servant 
may  be  enforced  in  Illinois. 

a  &  E.  I.  B.  B.  Co.  V.  Bouse,  78  111.  App.  286,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  F.  Bookwalter, 
Judg^e,  presiding. 

Will  H.  Lyford,  H.  M.  Steely,  and  Albert  M. 
Cross,  for  appellant: 

The  courts  of  Illinois  will  not  enforce  the  statutes  of 
another  State  contrary  to  our  public  policy.  Railroad  Co. 
V.  Gardner,  70  N.  W.  Rep.  508;  Pope  v.  Hanlce,  155  111.  617; 
Buell  V.  Breese  Mill  Co.  65  111.  App.  271;  Bank  v.  Earle,  13 
Pet.  519;  Story  on  Conflict  of  Laws,  sees.  28,  38;  Tuttle  v. 
Bank,  161  111.  497;  Armstrong  v.  Best,  17  S.  E.  Rep.  14. 

The  Illinois  fellow-servant  rule  has  its  foundation  in 
public  policy.  Honner  v.  Railroad  Co.  15  111.  550;  Farwell  v. 
Bailroad  Co.  4  Mete.  49;  Bailroad  Co.  y.Cox,  21  111.  26. 

The  Indiana  statute,  which  abrogates  the  Illinois  com- 
mon law  fellow-seryant  rule,  will  not  be  enforced  in  Illi- 
nois.    Anderson  v.  Railroad  Co.  37  Wis.  321. 
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A  statute  creating  a  liability  for  damages  for  death 
by  wrongful  act  will  not  be  enforced  in  another  State 
which  has  no  such  statute  or  which  has  a  radically  dif- 
ferent statute  on  that  subject.  Richardson  v.  Railroad  Co, 
98  Mass.  85;  Ash  v.  Railroad  Go.  72  Md.  144;  Railway  Co.  v. 
Richards,  68  Tex.  375;  Raihvay  Co,  v.  McCormick,  71  id.  660; 
Davis  V.  Railway  Co,  143  Mass.  301;  Woodford  v.  Railroad  Co, 
10  Ohio  St.  121;  McCarthy  v.  Railway  Co,  18  Kan.  46;  Whit- 
ford  V.  Railway  Co,  23  N.  Y.  465;  Lower  v.  Segal,  59  N.  J.  L. 
G6;  Vawter  v.  Railway  Co,  84  Mo.  679. 

TiLTON  &  CuNDiFF,  for  appellee: 

An  action  may  be  brought  in  one  State,  if  not  contrary 
to  its  own  policy,  for  a  wrong  done  in  another  State  and 
actionable  there,  although  a  like  wrong  would  not  be  ac- 
tionable in  the  State  where  suit  is  brought.  Huntington 
V.  Attrill,  146  U.  S.  670;  Dennick  v.  Railroad  Co,  103  id.  11; 
Raihvay  Co,  v.  Cox^  145  id.  593;  Herrick  v.  Railway  Co.  31 
Minn.  11;  Iliggins  v.  Railway  Co.  155  Mass.  176;  Railroad  Co, 
V.  Doyle,  60  Miss.  977;  Morris  v.  Railroad  Co.  65  Iowa,  727. 

The  following  authorities  have  held  actions  of  this 
cjiaracter  to  be  transitory,  and  not  local,  and  that  they 
can  be  maintained  in  any  court  to  w'hose  jurisdiction  the 
defendant  can  be  subjected:  Rorer  on  Inter-State  Law, 
p.  217;  Herrick  v.  Railway  Co.  31  Minn.  11;  Dennick  y.  Rail- 
road Co.  103  U.  S.  11;  The  Scotland,  105  id.  2;  Railivay  Co. 
V.  Bahcock,  154  id.  190;  Burns  v.  Raihvay  Co.  113  Ind.  169; 
Higgins  v.  Railway  Co.  155  Mass.  176;  Leonard  v.  Navigation 
Co.  84  N.  Y.  48;  McLeod  v.  Railway  Co.  58  Vt.  726;  Hanna  v. 
Grand  Trunk,  41  111.  App.  116;  Shedd  v.  Moran,  10  id.  618. 

If  the  courts  of  a  State  have  construed  a  statute  the 
courts  of  a  sister  State  will  ordinarily  respect  their  con- 
struction. Elmendorfv.  Taylor,  10  Wheat.  152;  Leonard  v. 
Navigation  Co.  38  Am.  Rep.  491 ;  Jessup  v.  Carnegie,  80  N.  Y. 
441;  Shelby  v.  Guy,  11  Wheat.  367;  County  of  Leavenworth 
V.  Barnes,  94  U.  S.  70;  Pick  v.  Railroad  Co.  id.  164;  Ottawa  v. 
Perkins,  id.  260;  Adams  v.  Nashville,  95  id.  19. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

George  W.  Brewer,  deceased,  appellee's  intestate,  dur- 
ing his  lifetime  and  at  the  time  of  his  death,  was  a  resi- 
dent of  Vermilion  county,  in  this  State.  The  appellant, 
a  corporation  organized  under  the  laws  of  this  State,  was 
engaged  in  operating  its  trains  over  its  own  lines  and 
leased  lines  of  railway  in  the  States  of  Illinois  and  In- 
diana. Said  intestate  was  employed  as  a  fireman  on  one 
of  appellant's  locomotive  engines,  and  while  engaged  in 
the  discharge  of  his  duty  in  that  capacity  on  an  engine 
drawing  a  passenger  train  along  the  line  of  appellant's 
road  in  the  State  of  Indiana  was  killed  by  a  collision 
between  the  said  engine  and  train  upon  which  he  was 
employed  and  another  engine  drawing  a  freight  train, 
controlled  and  operated  by  other  servants  of  the  appel- 
lant company  upon  its  said  line  of  road  in  the  State  of 
Indiana.  This  was  an  action  on  the  case,  commenced 
in  the  circuit  court  of  Vermilion  county,  Illinois,  by  the 
appellee  administrator  of  the  said  Brewer,  to  recover 
damages  for  the  benefit  of  those  entitled  to  receive  dis- 
tribution of  the  personal  effects  of  the  said  deceased. 

The  declaration,  in  some  of  the  counts,  charged  the 
collision  was  occasioned  by  the  negligence  of  the  con- 
ductor of  the  freight  train,  and  in  other  counts  that  the 
trains  collided  because  of  the  negligence  of  the  engineer 
of  the  freight  train,  and  counted  and  predicated  the  right 
of  recovery  upon  an  alleged  liability  created  by  the  stat- 
ute of  the  State  of  Indiana  in  such  cases,  and  set  forth 
the  statute  of  such  State,  and  such  statute  was  produced 
in  evidence.  Section  7083  of  the  Indiana  statute  provides 
that  where  the  death  of  an  emi)loyee  of  any  railroad  com- 
pany or  other  corporation  is  caused  by  the  negligence  of 
any  person  in  the  employ  or  service  of  such  corporation 
who  has  charge  of  any  locomotive  engine  or  train  of  cars 
upon  any  railroad,  or  by  the  negligence  of  any^  fellow- 
servant  engaged  in  the  same  common  service  in  any  of 
the  several  departments  of  such  corporation,  while  the 
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employee  so  killed  is  obeying"  or  conforming  to  the  orders 
of  some  superior  having*  authority  to  direct  at  the  time 
of  such  death,  the  railway  company  or  other  corporation 
operating  such  locomotive  engine  or  train  shall  be  liable 
to  respond  to  the  personal  representatives  of  such  de- 
ceased in  damages  in  a  sum  not  exceeding  110,000,  to  be 
distributed  to  the  widow  and  children,  if  any,  or  next  of 
kin  of  the  deceased,  in  the  same  manner  as  personal  prop- 
erty of  the  deceased. 

A  plea  of  not  guilty  was  filed  and  the  cause  submitted 
to  and  heard  by  a  jury,  who  returned  a  verdict  in  favor 
of  the  appellee  administrator  in  the  sum  of  $5000.  The 
judgment  was  affirmed  by  the  judgment  of  the  Appellate 
Court  for  the  Third  District  on  appeal,  and  the  appellant 
company  has  prosecuted  a  further  appeal  to  this  court. 

The  effect  of  the  statute  of  Indiana  is  to  abrogate  the 
doctrine  which  it  seems  to  be  conceded  would  otherwise 
be  applicable  to  the  facts  of  this  case,  that  the  appel- 
lant company,  as  employer,  is  not  to' be  held  liable  for 
an  injury,  fatal  or  otherwise,  to  an  emploj^ee  which  was 
occasioned  by  the  negligence  of  a  fellow-servant  of  such 
employee.  The  principal  question  arising  is  whether  this 
statute  will  be  applied  and  the  doctrine  thereof  enforced 
in  an  action  instituted  and  maintained  in  the  courts  of 
this  State,  or  whether  the  law  as  it  exists  in  this  State 
will  govern  and  control.  Actions  not  penal,  but  for  pe- 
cuniary damages  for  torts  or  civil  injuries  to  the  person, 
are  transitory,  and  if  actionable  where  committed,  in 
general  may  be  maintained  in  any  jurisdiction  in  which 
the  defendant  can  be  legally  served  with  process.  We 
think  it  well  settled  that,  without  regard  to  the  rule 
which  may  obtain  as  to  a  cause  of  action  which  accrued 
under  the  laws  of  a  separate  and  distinct  nation,  a  right 
of  action  which  has  accrued  under  the  statute  of  a  sis- 
ter State  of  the  Union  will  be  enforced  by  the  courts  of 
another  State  of  the  Union,  unless  against  good  mor- 
als, natural  justice  or  the  general  interest  of  the  citizens 
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of  the  State  in  which  the  action  is  brought.  Dicey  on 
Conflict  of  Laws,  par.  1,  pp.  667-669;  Herrick  v.  Minneapolis 
and  St,  Louis  Railway  Co.  31  Minn.  11;  Dennick  v.  Railroad 
Go,  103  U.S.  11;  The  Scotland,  105  id.  29;  Northern  Pacific 
Railway  Co,  v.  Babcock,  154  id.  190;  Higgins  v.  Central  New 
England  Raihcay  Co,  155  Mass.  176;  Walsh  v.  New  England 
Railway  Co.  160  id.  176;  Burns  y.  Grand  Rapids  and  Indiana 
Raihvay  Co,  113  Ind.  169;  Morris  y,  Chicago,  Rock  Island  and 
Pacific  Railroad  Co.  65  Iowa,  727;  Leonard  y,  Columbia  Navi- 
gation Co.  84  N.  Y.  48;  Railway  Co,  v.  Letvis,  89  Tenn.  235; 
3IcLeod  V.  Railway  Co.  58  Vt.  726. 

•  It  is  argued  by  counsel  for  appellant  an  action  cannot 
be  maintained  in  this  cause  in  our  courts,  for  the  reason, 
as  alleged,  the  laws  of  the  two  States  are  materially  va- 
riant, it  being,  as  counsel  insist,  against  natural  justice 
and  the  established  public  policy  of  this  State  to  hold  an 
employer  liable  for  injuries  inflicted  upon  an  emplo3'^ee 
by  a  fellow-servant.  The  principle  thus  invoked  finds 
support  in  the  opinion  rendered  by  the  Supreme  Court  of 
Wisconsin  in  Anderson  y,  Mihvaukee-St,  Paul  Railroad  Co.  37 
Wis.  321,  and  also  in  expressions  employed  in  opinions 
rendered  in  cases  in  the  courts  of  England.  But  such  is 
not  the  prevailing  doctrine  in  the  courts  of  this  country. 
The  Supreme  Court  of  the  State  of  Minnesota,  having 
before  it  the  precise  point  in  the  case  of  Herrick  v.  Minne- 
apolis and  St.  Louis  Railroad  Co,  31  Minn.  11,  gave  forcible 
and  clear  expression  of  that  which  we  conceive  to  be  the 
correct  doctrine.  In  that  case  the  injury  was  inflicted 
in  the  State  of  Iowa,  and  was  actionable  under  a  stat- 
ute of  that  State  making  railroad  corporations  liable  for 
damages  sustained  by  an  employee  in  consequence  of  the 
negligence  of  a  fellow-servant.  The  rule  of  non-liability 
for  injuries  caused  by  a  fellow-servant  obtained  iti  Min- 
nesota, where  the  action  was  brought.  The  court  said: 
"The  statute  of  another  State  has,  of  course,  no  extra- 
territorial force,  but  rights  acquired  under  it  will  always, 
in  comity,  be  enforced  if  not  against  the  public  policy 
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of  the  laws  of  the  former.  In  such  cases  the  law  of  the 
place  where  the  right  was  acquired  or  the  liability  was 
incurred  will  govern  as  to  the  right  of  action,  while  all 
that  pertains  merely  to  the  remedy  will  be  controlled  by 
the  law  of  the  State  where  the  action  is  brought.  And 
we  think  the  principle  is  the  same  whether  the  right  of 
action  be  ex  contractu  or  ex  delicto.  The  defendant  admits 
the  general  rule  to  be  as  thus  stated,  but  contends  that 
as  to  statutory  actions  like  the  present  it  is  subject  to 
the  qualification  that,  to  sustain  the  action,  the  law  of 
the  forum  and  the  law  of  the  place  where  the  right  of 
action  accrued  must  concur  in  holding  that  the  act  done 
gives  a  right  of  action.  We  admit  that  some  text-wTiters, 
notably  Rorer  on  Inter-State  Law,  seem  to  lay  down  this 
rule,  but  the  authorities  cited  generally  fail  to  sustain  it. 
*  *  *  But  it  by  no  means  follows  that  because  the 
statute  of  one  State  differs  from  the  law  of  another  State 
therefore  it  would  be  held  contrary  to  the  policy  of  the 
laws  of  the  latter  State.  Every  day  our  courts  are  en- 
forcing rights  under  foreign  contracts  where  the  lex  loci 
contractus  and  the  lex  fori  are  altogether  different,  and 
yet  we  construe  these  contracts  and  enforce  rights  under 
them  according  to  their  force  and  effect  under  the  law  of 
the  State  where  made.  To  justify  a  court  in  refusing  to 
enforce  a  right  of  action  which  accrued  under  the  laws 
of  another  State  because  against  the  policy  of  our  laws, 
it  must  appear  that  it  is  against  good  morals  or  natural 
justice,  or  that  for  some  other  such  reason  the  enforce- 
ment of  it  would  be  prejudicial  to  the  general  interests 
of  our  own  citizens.  If  the  State  of  Iowa  sees  lit  to  im- 
pose this  obligation  upon  those  operating  railroads  within 
her  bounds  and  to  make  it  a  condition  of  the  employment 
of  those  who  enter  their  service,  we  see  nothing  in  such 
a  law  repugnant  either  to  good  morals  or  natural  justice 
or  prejudicial  to  the  interests  of  our  own  citizens." 

The  same  question  engaged  the  attention  of  the  Su- 
preme Court  of  the  State  of  Massachusetts  in  Wakh  v. 
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Next)  York  and  New  Evgland  Railroad  Co.  160  Mass.  571,  and 
it  was  said:  "If,  however,  we  assume,  as  was  ruled  and 
as  we  do  assume,  that  if  the  accident  had  hapi)ened  in 
this  State  the  plaintiff  could  not  have  recovered,  it  is 
argued  he  cannot  recover  now.  As  between  the  States 
of  this  Union,  when  a  transitory  cause  of  action  has 
vested  in  one  of  them  under  the  common  law  as  there 
understood  and  administered,  the  mere  existence  of  a 
slij^ht  variance  of  view  in  the  forum  resorted  to,  not 
amounting"  to  a  fundamental  difference  of  policy,  should 
not  prevent  an  enforcement  of  the  obligation  admitted 
to  have  arisen  by  the  law  which  governed  the  conduct  of 
the  parties." 

In  Northern  Pacific  Ilaihcay  Co.  v.  Babcock,  154  U.  S.  190, 
the  observations  of  the  Supreme  Court  of  the  State  of 
Minnesota  in  Ilerrick  v.  Minneapolis  and  St.  Ltmis  Railroad 
Co.  supra,  were  quoted  with  approval  and  the  principles 
of  that  case  applied;  and  in  Boston  M.  Railroad  Co.  v. Duffy, 
79  Fed.  Rep.  934,  it  was  ruled  the  responsibility  of  the 
master  for  the  act  of  a  fellow-servant  is  governed  by  the 
law  of  the  place  where  the  cause  of  action  arose. 

In  Railway  Co.  v.  Lewis^  s^iipra^  the  suit  was  brought  in 
Tennessee  to  recover  damages  for  injuries  received  by 
an  employee  in  the  State  of  Georgia.  The  trial  court 
charged  the  jury  that  the  plaintiff  could  recover  though 
guilty  of  contributory  negligence.  Such  was  the  law  of 
Tennessee,  the  place  of  the  forum.  The  rule  in  the  State 
of  Georgia,  the  place  where  the  injury  was  received,  pre- 
cluded recovery  if  the  neglect  of  the  person  injured  con- 
tributed to  his  injury.  The  court  held  the  law  of  the 
State  of  Georgia  controlled,  and  that  the  rule  in  the  State 
of  Tennessee,  where  the  case  was  being"  tried,  was  not  ap- 
plicable to  the  case. 

The  Supreme  Court  of  the  State  of  Indiana  has  de- 
clared the  statute  in  question  to  be  constitutional  and 
valid.  (Pittsburg,  Cincinnati,  Chicago  and  St.  Louis  Railroad 
Co.  V.  Montgomery,  49  N.  E.  Rep.  58l\)     The  right  of  action 
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accrued  and  became  complete  in  that  State.  In  this  State 
the  doctrine  of  respondeat  superior  does  not  apply  to  a  case 
where  an  employee  is  injured  or  killed  by  the  neglect  of 
a  fellow-servant,  but  the  doctrine  of  respondeat  superior  is, 
in  g"eneral,  recognized  in  the  jurisprudence  of  this  State, 
and  we  perceive  no  ground  warranting  us  to  declare  the 
enforcement  of  the  doctrine  as  enlarged  or  extended  by 
the  Indiana  statute  must  be  regarded  as  so  repugnant  to 
good  morals  or  natural  justice,  or  so  prejudicial  to  the 
best  interests  of  our  people,  that  we  should  shut  the  doors 
of  our  courts  against  a  suitor  who  seeks  to  enforce  a  right 
of  action  which  arose  under  the  statute  of  the  sister  State. 

What  has  been  said  disposes  of  all  objections  to  the 
action  of  the  court  in  giving,  refusing  and  modifying  in- 
structions to  the  jury,  except  the  complaint  as  to  one 
instruction  given  for  the  appellee,  relative  to  the  liability 
of  the  company  in  the  event  they  should  find  the  trains 
collided  because  of  the  negligence  of  the  conductor  of  the 
freight  train.  The  criticism  made  upon  this  instruction 
is,  there  was  no  evidence  to  support  it.  We  think  the 
objection  is  not  well  grounded.  The  testimony  of  the  en- 
gineer of  the  freight  train,  which  was  proceeding  north- 
ward, tended  to  show  he  was  induced  to  refrain  from 
putting  the  train  upon  the  side-track  at  the  stations  of 
Atherton  and  Lyford  by  a  remark,  in  the  nature  of  direc- 
tions, made  to  him  by  the  conductor  at  Otter  Creek  Junc- 
tion. It  further  appeared  the  conductor  was  riding  in 
the  cab  of  the  engine  of  the  freight  train  when  that  train 
ran  past  the  side-tracks  at  Atherton  and  Lyford.,  The 
trains  collided  five  hundred  feet  north  of  Lyford.  The 
freight  train  should  have  been  placed  on  the  side-track 
at  Atherton  or  at  Lyford,  and  this  the  conductor  knew 
or  would  have  known  had  he  kept  his  orders  in  mind  and 
noted  the  fact  his  train  was  moving  on  the  time  of  the 
passenger  train,  which  was  coming  south. 

No  other  errors  are  assigned,  and  the  judgment  of  the 
Appellate  Court  is  affirmed.  Judument  affirmed. 
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William  E.  Webster 

v. 

William  Fleming. 

Opinion  filed  February  17,  1899. 

1.  Parties— i-i^/i^  of  third  party  to  site  in  his  own  name  on  contract 
under  seaL  A  third  party  for  whose  benefit  a  contract  is  made  may 
bring  assumpsit  thereon  in  his  own  name,  whether  the  contract  is 
simple  or  under  seal.  {Dean  v.  Walker ,  107  111.  540,  followed;  langriage 
of  Harms  v.  McCormick,  132  111.  104,  criticised.) 

2.  Same — mortgagee  may  sue  grantee  who  has  agreed  to  'pay  incum- 
brance, A  mortgagee  may  bring  assumpsit  in  his  own  name  against 
a  grantee  of  the  mortgagor  to  recover  the  amount  of  a  note  evi- 
dencing a  debt  secured  by  a  mortgage,  which  the  grantee  in  his 
deed  has  assumed  and  agreed  to  pay. 

3.  MOKTG AGES^agrecment  to  pay  encumbrance  creates  personal  lia- 
bility. The  purchaser  of  encumbered  property  who  assumes  and 
agrees  to  pay  the  encumbrance  as  part  of  the  consideration  is  per- 
sonally liable  to  the  holder  of  the  encumbrance. 

4.  Same — mere  assumption  of  mortgage  by  grantee  does  not  release  the 
mortgagor's  liability.  The  mortgagor  and  his  grantee,  who  assumes 
the  payment  of  the  mortgage,  are  both  liable  to  the  mortgagee 
as  principal  debtors,  unless  the  latter  has  released  the  mortgagor 
from  liability  and  agreed  to  look  solely  to  the  grantee  for  payment. 

5.  Evidence — identity  of  rnortgage  assumed  may  be  shown  by  parol. 
Where  the  encumbrance  assumed  by  the  purchaser  of  several  tracts 
of  land  is  stated  in  a  lump  sum,  parol  evidence  is  admissible  to  show 
that  a  mortgage  upon  one  of  the  tracts,  securing  a  note  which  the 
holder  is  endeavoring  to  collect  from  the  purchaser  of  the  land,  is 
embraced  within  the  encumbrance  assumed. 

Webster  v.  Fleming,  73  111.  App.  234,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ;-r-heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Henry  V.  Freeman, 
Judge,  presiding. 

This  is  an  action  of  assumpsit,  originally  brought  by 
the  appellee,  William  Fleming,  against  the  appellant, 
William  E.  Webster.  A  demurrer  was  filed  to  the  original 
declaration  and  sustained.  A  demurrer  was  also  filed  to 
the  declaration,  after  it  had  been  amended,  and  sustained. 
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The  declaration,  as  finally  amended,  alleges  that  "William 
Fleming,  plaintiff,  *  *  *  complains  of  William  E.  Web- 
ster, defendant."  Several  pleas  were  filed  to  the  declara- 
tion, some  of  which  were  demurred  to,  and  the  demurrers 
were  sustained.  Pleas,  however,  were  finally  framed  to 
which  all  demurrers  were  overruled,  and  replications 
were  filed  thereto;  ,and  the  cause  was  put  at  issue.  By 
agreement  a  jury  was  waived,  and  the  cause  was  submit- 
ted for  trial  to  the  court  without  a  jury.  Upon  the  trial, 
appellee  submitted  to  the  court  nine  propositions  to  be 
held  as  law  in  the  decision  of  the  case,  all  of  which  were 
marked  "held"  by  the  court,  to  which  action  of  the  court 
the  defendant  excepted.  The  defendant  submitted  to  the 
court  five  propositions  to  be  held  as  law  in  the  decision 
of  the  case,  of  which  the  first,  the  second  and  fifth  were 
refused,  and  the  third  and  fourth  were  held  by  the  court 
after  having  been  modified,  to  which  refusal  and  modi- 
fication the  defendant  excepted.  The  finding  of  the  court 
was  in  favor  of  the  plaintiff  below,  the  present  appellee. 
Motions  for  new  trial  and  in  arrest  of  judgment  were  over- 
ruled, and  exceptions  were  taken  to  the  orders  so  over- 
ruling them.  Judgment  was  thereupon  entered  in  behalf 
of  the  plaintiff  for  $1268.89  and  costs.  An  appeal  was 
taken  to  the  Appellate  Court.  In  the  Appellate  Court  the 
appellee  remitted  the  sum  of  $120.55  from  the  judgment 
of  the  lower  court;  and,  thereupon,  the  Appellate  Court 
affirmed  the  judgement  of  the  lower  court  for  $1148.34  and 
costs.  The  present  appeal  is  prosecuted  from  such  judg- 
ment of  affirmance. 

The  declaration  alleges  substantially,  that,  on  Decem- 
ber 17,  1890,  John  J.  Shutterl}?-,  being  the  owner  of  lot  7, 
and  four  other  lots,  in  block  19,  in  Mallette  &  Brownell's 
subdivision  of  Auburn  Park  in  Cook  county,  sold  and  con- 
veyed the  same  by  warranty  deed  to  the  appellant,  Wil- 
liam E.  Webster;  that  in  this  warranty  deed  the  grantee, 
Webster,  assumed  and  agreed  to  pay,  as  a  part  of  the 
consideration  for  the  five  lots,  encumbrances  on  said  lots 


Digiti 


zed  by  Google 


142  Webster  v.  Fleming.  [178  ill. 

amounting:  to  $19,860.00  with  interest  after  September  1, 
1890,  besides  an  alley  assessment  of  $100.00  and  taxes  of 
1890;  that  this  encumbrance  secured  prociissory  notes, 
executed  by  Shutterly,  amounting*  to  the  sum  aforesaid 
with  interest  as  aforesaid;  that  among  these  notes  was 
one  for  $860.00,  bearing  date  August  9,  1889,  i^ayable  on 
or  before  four  years  after  date  to  the  order  of  Mallette 
&  Brownell  with  interest  at  the  rate  of  six  per  cent  per 
annum,  payable  semi-annually,  and  after  maturity  to  bear 
interest  at  the  rate  of  eight  per  cent  per  annum;  that, 
thereafter,  said  note  was  duly  endorsed  by  the  payees, 
Mallette  &  Brownell,  and  for  a  valuable  consideration 
assigned  to  the  appellee,  William  Fleming,  who  is  now 
the  holder  and  legal  owner  thereof;  that  said  note  was 
secured  by  a  trust  deed  on  said  lot  7,  described  in  the  deed 
from  Shutterly  to  Webster;  that  said  deed  conveying  the 
said  five  lots  including  lot  7,  was  executed  and  delivered 
by  Shutterly  to  Webster,  and  accepted  and  "recorded  by 
him;  that,  in  and  by  the  said  deed,  Webster  assumed  and 
agreed  to  pay  said  note  for  $860.00,  together  with  interest 
thereon  from  September  1,  1890,  as  part  of  the  consider- 
ation therefor  in  the  following  words:  "Subject,  however, 
to  encumbrances  thereon  to  the  amount  of  $19,860.00  with 
the  interest  since  September  1, 1890,  which  encumbrances 
the  said  party  of  the  second  part  assumes  and  agrees 
to  pay  as  a  part  of  the  above  named  consideration;"  that 
there  were  no  other  encumbrances  on  the  said  lot,  except 
said  notes  and  trust  deeds,  executed  by  said  Shutterly, 
amounting  to  $19,860.00;  that,  thereby,  Webster  became 
liable  to  pay  said  note  for  $860.00  to  the  legal  holder 
thereof,  at  maturity,  but  failed  to  pay  the  same;  that  this 
suit  is  brought  by  William  Fleming,  plaintiff,  to  recover 
the  amount  of  said  note,  against  William  E.  Webster,  de- 
fendant. 

The  second  count  of  the  amended  declaration  alleges 
the  same  facts,  and  avers  in  effect  that,  by  the  assump- 
tion clause  in  the  deed,  Webster  undertook  and  promised 
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to  pay,  and  became  liable  to  pay,  to  William  Fleming, 
plaintiff,  the  |>800.00  note,  and,  not  having"  so  paid  it, 
William  Fleming  brings  this  suit  against  Webster  for  the 
amount  of  that  note;  that  said  note  sued  on  was  part  of 
the  encumbrances  assumed  by  Webster. 

Of  the  three  special  pleas  tiled,  the  first  set  forth,  that 
under  the  deed  the  defendant  was  entitled  to  possession 
of  the  property,  but  was  deprived  of  the  same  for  a  pe- 
riod of  six  months  after  the  date  of  the  deed,  whereby 
he  lost  the  use  and  occupation  of  the  premises  and 
was  thereby  damaged  {?12000.00.  The  second  special  plea 
avers  that,  by  the  terms  of  the  deed  from  Shutterly  to 
defendant,  defendant  was  only  bound  to  pay  $19,860  00 
of  encumbrances,  but  was  compelled  to  pay  and  did  pay 
$1000.00  for  a  special  assessment  upon  the  property,  and 
that,  having  already  paid  more  than  $19,800.00  of  encum- 
brances, he  is  not  liable  for  said  note  of  $800.00.  The 
third  special  plea  averred,  that  the  note  for  $860.00  was 
secured  by  trust  deed  on  one  of  the  lots  described  in  the 
deed  from  Shutterly  to  Webster,  and  that  subsequently 
thereto  Webster  sold  and  deeded  this  lot  to  George  M. 
Reed,  and  that,  in  the  deed  to  Reed,  Reed,  the  grantee, 
assumed  and  agreed  to  pay  this  $hOO.OO,  and  had  paid  in- 
terest on  the  note  to  plaintiff,  and  was  accepted  as  the 
debtor,  and  arrangements  were  made  with  him  to  pay 
the  note  of  which  defendant  had  no  notice. 

James  A.  Fullenwider,  and  Joein  M.  Hamilton,  for 
appellant. 

Jones  &  Strong,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  main  contention  between  the  parties  to  this  liti- 
gation has  reference  to  the  manner  of  bringing  the  suit. 
It  is  claimed  by  the  appellant,  that  the  suit  should  have 
been  brought  in  the  name  of  John  J.  Shutterly  for  the 


Digiti 


zed  by  Google 


144  Webster  v.  Fleming.  [178  III. 

use  of  William  Fleming,  and  not  in  the  name  of  William 
Fleming  alone.  It  appears  that  the  original  prcecipe  and 
summons  were  entitled  "William  Fleming  vs,  William  E. 
Webster,"  and  that,  in  the  declaration  as  finally  amended, 
William  Fleming,  plaintiff,  complained  of  William  E. 
Webster,  defendant.  But  the  clerk,  in  entering  up  the 
judgment,  entered  it  under  the  title  of  "John  Shutterly 
for  the  use  of  Fleming,"  instead  of  entering  it  in  the  name 
of  Fleming  alone.  Counsel  for  appellant  say  in  their  brief: 
"Prom  an  examination  of  the  pleadings  and  history  of  this 
case,  *  *  *  it  seems  perfectly  apparent,  that  the  at- 
torneys on  both  sides,  and  the  trial  court,  pleaded  and 
tried  this  case,  from  the  time  defendant's  demurrer  was 
sustained  to  plaintiff's  original  declaration  down  to  the 
entry  of  the  judgment,  as  a  case  wherein  William  Flem- 
ing was  the  sole  plaintiff,  suing  in  his  own  name  and  in 
his  own  right.  This  being  so,  the  entry  of  the  judgment 
by  the  clerk  of  the  trial  court  in  favor  of  'John  J.  Shut- 
terly for  the  use,  etc.,'  was  unauthorized,  and  simi>ly  a 
mistake  of  the  clerk."  Was  the  suit  properly  brought  in 
the  name  of  William  Fleming?  Shutterly  had  mortgaged 
the  property  to  secure  notes  payable  to  the  order  of 
Mallette  &  Brownell,  and  subsequently  sold  the  J)rop- 
erty  to  the  appellant,  Webster.  In  the  warranty  deed 
executed  by  Shutterly  to  Webster,  Webster  assumed  and 
agreed  to  pay  the  encumbrances  upon  the  five  lots, 
among  which  was  the  note  and  trust  deed  for  $860.00 
upon  lot  7.  When  a  mortgagor  thus  executes  a  deed,  by 
the  terms  of  which  the  grantee  in  the  deed  assumes  and 
agrees  to  pay  an  outstanding  encumbrance,  and  where 
such  grantee  accepts  a  deed  with  such  assumption  clause 
in  it,  can  a  mortgagee  in  his  own  name  sue  the  grantee 
in  an  action  at  law,  or  must  the  suit,  if  at  law,  be  brought 
in  the  name  of  the  mortgagor  for  the  use  of  the  mort- 
gagee against  such  grantee? 

It  is  well  settled  that,  where  one  person  enters  into 
a  simple  contract  with  another  for  the  benefit  of  a  third 
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person,  such  third  person  may  maintain  an  action  for  the 
breach,  and  such  a  contract  is  not  within  the  Statute  of 
Frauds.  In  line  with  this  principle  we  have  held  that, 
"where  a  person  becomes  the  purchaser  of  real  estate  by 
deed,  which,  at  the  time,  is  encumbered  by  mortgage,  and 
in  the  deed  conveying  the  property  it  is  stipulated  and 
agreed  that  the  purchaser  assumes  and  agrees  to  pay  the 
mortgage  as  a  part  of  the  consideration,  the  contract 
creates  a  personal  liability  on  the  purchaser  in  favor  of 
the  holder  of  the  mortgage,  which  may  be  enforced  in  an 
appropriate  action."  (Thompson  v.  Dearborn^  107  111.  87, 
and  cases  there  cited).  In  Dean  v.  Walker,  107  111.  540, 
where  the  action  was  assumpsit,  Ijrought  by  one  of  the 
grantees  from  the  original  mortgagor  for  the  use  of  the 
mortgagees  against  the  subsequent  grantee,  whose  deed 
contained  such  an  assumption  clause  as  is  above  set 
forth,  the  court  said  (p.  544):  "The  law  may  be  regarded 
as  well  settled,  where  A  has  given  a  mortgage  on  a  tract 
of  land  to  B,  and  subsequently  conveys  to  C,  the  deed 
containing  a  contract  that  C  assumes  the  mortgage  and 
agrees  to  pay  the  same,  that  B  may  compel  the  grantee 
to  pay  the  mortgage  indebtedness,  either  by  a  suit  at 
law  or  by  a  bill  in  equity  foreclosing  the  mortgage,  and 
obtain  a  personal  decree  against  the  mortgagor  and  the 
purchaser  of  the  mortgaged  premises,  for  any  deficiency. 
*  *  *  No  reason  is  perceived,  which  will  prevent  the 
mortgagee,  for  whose  benefit  the  clause  in  the  deed  is  in- 
serted, from  maintaining  an  action  upon  such  a  contract 
against  the  grantee."  In  Bay  y.WilliamSy  112  111.  91,  this 
court  endorsed  and  approved  of  the  case  of  Dean  v.  Walker , 
107  111.  540,  and  said  (p.  96):  "It  has  ever  been  held  by  this 
court,  that  such  a  promise  inures  to  the  benefit  of  the 
person  for  whose  benefit  it  is  made,  and  the  right  to  sue 
is  vested  in  him  by  force  of  the  agreement  itself.  It  has 
never  been  held  by  this  court,  that  the  expVess  assent 
of  the  beneficiary  is  essential  to  his  right  to  avail  of  its 
benefits;  nor  has  it  been  held,  to  have  force  as  an  agree- 
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ment  to  the  person  in  whose  favor  it  was  made  he  must 
discharge  his  debtor,  and  accept  the  maker  of  the  new 
promise  as  his  debtor.  On  the  contrary,  it  was  held  in 
Dean  v.  Walkei^  supra^  that  the  mortgagee  might  sue  either 
the  mortgagor  or  his  grantee  assuming  to  pay  the  debt. 
Nor  has  it  been  held  that  the  promise  of  the  grantee  to 
the  mortgagor  is  a  mere  indemnity  of  the  latter  against 
the  payment  of  the  mortgage.  On  the  contrary,  this  court 
has  uniformly  held  that  the  beneficiary  may  sue  at  law, 
which  repudiates  the  doctrine  of  indemnity,  as  the  person 
for  whose  benefit  the  promise  is  made  can  never  reach  an 
indemnity  or  security  given  to  his  debtor  but  in  chancery, 
and  then  only  when  his  debtor  is  insolvent,  or  on  some 
other  equitable  grounds.  The  principle  upon  which  this 
court  has  acted  is,  that  such  a  promise  invests  the  per- 
son for  whose  use  it  is  made  with  an  immediate  interest 
and  right,  as  though  the  promise  had  been  made  to  him." 
Again  in  Schmidt  v.  Glade,  126  111.  485,  we  said  (p.  490): 
**This  deed  recites,  that  it  is  subject  to  the  encumbrances 
on  the  property  and  to  the  liabilities  of  the  firm,  and 
that  the  party  of  the  second  jjart  thereto,  who  is  the 
appellant  in  this  case,  assumes  and  agrees  to  pay  such 
encumbrances  and  liabilities.  The  deed  was  delivered  to 
appellant  and  accepted  by  him.  The  law  is,  that,  where 
such  a  deed  poll  is  accepted  by  the  grantee,  he  is  liable 
in  an  action  of  assumpsit  to  pay  the  liabilities  therein 
mentioned."  In  Fish  v.  Glover ,  154  111.  86,  it  was  again  held 
that,  where  there  is  a  conveyance  of  mortgaged  property 
by  the  mortgagor  to  one  who  assumes  and  agrees  to  pay 
the  mortgage  debt  by  the  terms  of  the  deed  executed  to 
him,  the  mortgagor  and  the  grantee  are  both  liable  to  the 
holder  of  the  note  and  mortgage  as  principals.  {Orandall 
V.  Payne,  154  111.  627;  Uniori  Life  Ins.  Co,  v.  Hanford,  143  U.  S. 
187;  Daub  v.  Englebach,  109  111.  267;  Jones  v.  Foster,  175  id. 
459).  In  Daub  v.  Englebach,  sxipra,  where  it  was  held  that 
a  person  who  purchases  land,  and  agrees  to  pay  off  an 
encumbrance  on  the  same  as  a  part  of  the  purchase  price, 


Digiti 


zed  by  Google 


Fefc.  '99.]  Webster  v.  Fleming.  147 

is  liable  to  the  holder  of  the  lien  for  the  sum  due  him,  we 
said  (p.  271):  "Even  if  the  mortgage  was  rendered  void, 
he,  in  equity,  is  still  liable  to  pay  the  debt.  He  agreed 
to  do  so,  and,  even  if  the  mortgage  was  rendered  void, 
that  did  not  cancel  the  debt,  nor  did  it  release  him  from 
his  legal  liability  to  pay  it." 

But,  w^hile  it  is  admitted  that  the  parties,  for  whose 
benefit  a  contract  is  made  may  sue  thereon  in  their  own 
names  although  the  agreement  may  not  be  to  or  with 
them,  yet  it  is  claimed  that  this  rule  only  applies  to  sim- 
ple contracts,  and  not  to  contracts  under  seal.  The  con- 
tention is,  that  a  person,  for  whose  benefit  a  covenant  in 
a  deed  is  made,  cannot  sue  upon  such  a  covenant,  unless 
he  is  a  party  to  the  deed,  but  the  suit  must  be  brought  in 
the  name  of  the  person  with  whom  the  covenant  is  made. 
It  was,  however,  expressly  held  in  Dean  v.  Walker,  supra, 
that  the  rule  is  equally  applicable  whether  the  contract 
is  a  contract  under  seal  or  a  simple  contract.  In  that 
case  we  said  (p.  546):  "But  it  is  said  a  third  party  cannot 
bring  an  action  in  his  own  name  on  a  contract  under  seal 
between  third  parties;  and  in  support  of  this,  Moore  v. 
House,  64  111.  162,  is  cited  and  relied  upon.  In  the  case 
cited,  it  was  held  that  a  covenant  cannot  be  sued  upon 
by  the  person  for  whose  benefit  it  is  made,  if  he  is  not  a 
party  to  the  deed.  In  the  same  case  it  is  also  held  that, 
where  a  contract  not  under  seal  is  entered  into  by  two 
for  the  benefit  of  a  third  person,  it  is  a  general  principle 
the  latter  may  sue  thereon  in  his  own  name,  although  the 
agreement  may  not  be  directly  to  or  with  him.  What  is 
said  in  relation  to  an  action  on  a  sealed  instrument  is 
merely  a  reiteration  of  the  common  law  rule  on  that  sub- 
ject when  the  case  was  decided,  but,  since  that  case  was 
decided,  the  rule  of  the  common  law  ou  that  subject  has 
been  changed  by  section  19,  chapter  110  of  the  Revised 
Statutes  of  1874,  page  776,  so  that  now  it  is  immaterial, 
for  the  purpose  of  bringing  the  suit,  whether  the  contract 
is  under  seal  or  not.     Chitty,  in  his  work  on  Pleading, 
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(vol.  1,  p.  4),  says:  *If  the  instrument  be  not  under  seal,  it 
seems  to  be  a  general  principle  that  the  party  for  whose 
sole  benefit  it  is  evidently  made,  may  sue  thereon  in  his 
own  name,  althoug^h  the  engag"ement  be  not  directly  to 
or  with  him.'  As  our  statute  has,  therefore,  abolished 
the  distinction  between  contracts  under  seal  and  those 
not  under  seal,  (except  penal  bonds),  so  far  as  bringing" 
an  action  on  such  contracts  is  concerned,  the  law,  as  de- 
clared by  Chitty,  applies  as  well  to  contracts  under  seal, 
as  to  those  not  under  seal." 

It  seems,  however,  to  be  assumed  by  counsel  for  ap- 
pellant, that  the  case  of  Dean  v.  Walker,  supra,  in  so  far  as 
it  holds  that  there  is  no  difference  between  simple  con- 
tracts and  contracts  under  seal,  has  been  overruled  by 
the  case  of  HarmH  v.  AlcCormicIc,  132  111.  104.  In  the  latter 
case  the  following  statement  is  made:  "The  language 
used  in  Deafi  v.  Walker,  107  III.  540,  to  the  effect  that,  since 
the  passage  of  the  act,  it  is  immaterial,  for  the  purpose 
of  bringing  a  suit  by  a  third  person  upon  a  provision 
for  his  benefit  in  a  contract  made  between  other  persons, 
whether  such  contract  is  under  seal  or  not,  is  mere  obiter 
dictum,  as  that  question  was  not  there  involved."  The  re- 
mark in  Harms  v.  Mcdwmick,  supra,  that  the  holding  of  the 
court  upon  this  subject  in  Dcaji  v.  Walker,  supra,  was  mere 
obiter  dictxim,  was  unnecessary  to  the  decision  of  the  case  in 
hand.  The  facts  in  Harms  v.  McCormick,  supra,  were  entirely 
different  from  the  facts  in  the  case  at  bar,  and  in  cases 
of  like  character  with  the  case  at  bar.  In  the  Harms  case 
the  action  was  assumpsit  on  a  lease  between  McCormick 
for  himself,  and  as  agent  for  certain  other  parties,  which 
lease  was  signed  by  McCormick  alone  in  his  own  indi- 
vidual name  and  by  the  lessees;  and  which  provided  that 
the  lessees  covenanted  and  agreed  with  McCormick,  his 
heirs,  executors,  administrators  and  assigns,  to  pay  him, 
as  rent  for  said  premises,  a  certain  sum  of  money.  There, 
the  covenanters  did  not  agree  to  pay  any  debt  to  the  per- 
sons for  whom  McCormick  was  acting  as  agent,  or  to  i)ay 
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any  debt  due  to  third  persons.  The  decision  in  the  Harms 
case  states,  that  the  covenant  to  pay  rent,  as  contained 
in  the  lease  in  that  case,  was  not  such  as  would  authorize 
appellants  to  sue  for  and  recover  in  their  own  names, 
even  if  the  contract  had  not  been  under  seal.  Although 
the  language  used  in  Ilaiins  v.  McCormick,  snpra^  may  have 
weakened,  in  the  mind  of  the  profession,  the  force  of  the 
decision  upon  this  subject  in  Dean  v.  Walker,  supra,  yet, 
after  a  further  consideration  of  the  matter,  we  are  in- 
clined to  hold,  that  the  views,  as  expressed  in  the  latter 
case,  are  correct,  and  that  the  rule  in  question  applies 
as  well  to  contracts  under  seal  as  to  simple  contracts. 

The  ground  upon  which  the  Harms  case  proceeds,  is, 
that  section  19  of  the  Practice  act — which  provides  that 
"any  deed,  bond,  note,  covenant  or  other  instrument  un- 
der seal  (except  penal  bonds)  may  be  sued  and  declared 
upon  or  set  off  as  heretofore,  or  in  any  form  of  action 
in  which  such  instrument  might  have  been  sued  and  de- 
clared upon  or  set  off  if  it  had  not  been  under  seal,  and 
demands  upon  simple  contracts  may  be  set  off  against 
demands  upon  sealed  instruments,  judgments  or  decrees" 
— only  abolished  the  distinction  between  sealed  and  un- 
sealed instruments,  so  far  as  the  form  of  action  was  cbn- 
cerned.  In  other  words,  the  Harms  case  takes  the  ground 
that  section  19  did  not  purport  to  abolish  the  distinction 
between  sealed  and  unsealed  instruments,  but  merely 
provided  additional  forms  of  action  for  the  enforcement 
of  rights  predicated  upon  such  sealed  instruments.  This 
may  be  admitted  to  be  correct,  but  the  rule,  that  a  third 
party  cannot  bring  an  action  in  his  own  name  on  a  con- 
tract under  seal  betw^een  third  parties,  where  he  is  not  a 
party  to  such  contract  under  seal,  is  a  rule  which  grows 
merely  out  of  the  requirements  of  the  common  law  in 
relation  to  forms  of  action.  Where  the  reason  of  a  rule 
fails,  the  rule  itself  ceases. 

At  common  law,  only  an  action  of  covenant  or  debt 
could  be  brought  upon  a  sealed  instrument.     The  rule 
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that,  when  one  person  covenants  with  another  to  pay 
money  to  or  perform  some  act  for  the  benefit  of  a  third 
person  named  in  the  deed,  the  action  must  be  brought  in 
the  name  of  the  covenantee  in  the  deed,  and  cannot  be 
maintained  by  the  third  person  in  his  own  name,  even 
thoug'h  he  is  a  party  in  interest,  and  even  thougfh  it  is 
expressly  stated  to  be  for  his  benefit,  has  its  origin  in 
the  nature  of  the  action  of  covenant,  inasmuch  as  only 
a  party  to  the  instrument  under  seal  can  bring*  an  action 
of  covenant  or  debt.  (5  Ency.  of  PL  &  Pr.  pp.  343,  345, 
352,  357,  358,  and  cases  referred  to  in  notes;  Eager  v.  Phil- 
lips,  14  111.  2G0;  Gantzert  v.  Jloge,  73  id.  30;  Moore  v.  House, 
64  id.  162). 

In  Hendrick  v.  Lindsay,  93  U.  S.  143,  Mr.  Justice  Davis, 
speaking  for  the  Supreme  Court  of  the  United  States, 
said:  "It  is  also  argued,  as  Mansfield's  name  does  not 
appear  in  the  letters  of  Hendrick,  that  he  could  not  join 
in  this  action.  This  would  be  true,  if  the  promise  were 
under  seal,  requiring  an  action  of  debt  or  covenant;  but 
the  right  of  a  party  to  maintain  assumpsit  on  a  promise 
not  under  seal,  made  to  another  for  his  benefit,  although 
much  controverted,  is  now  the  prevailing  rule  in  this 
country. — 1  Parsons  on  Contracts,  (6th  ed.)  467,  and  cases 
cited."  That  is  to  say,  the  person  for  whose  use  the 
money  is  to  be  paid,  or  the  act  to  be  done,  cannot  bring 
the  suit  in  his  own  name  where  the  instrument  is  under 
seal,  because  of  the  necessity  of  bringing  an  action  of 
debt  or  covenant  upon  such  instrument.  The  action  of 
debt  or  covenant  requires  the  suit  to  be  brought  in  the 
name  of  the  party  to  the  sealed  instrument,  with  whom 
the  covenant  is  therein  made.  Parsons,  in  his  work  on 
Contracts  (vol.  1, 6th  ed.  p.  468),  says:  "Where  the  promise 
is  made  under  seal,  and  the  action  must  be  debt  or  cove- 
nant, then  it  must  be  brought  in  the  name  of  the  party 
to  the  instrument,  and  a  third  party,  for  whose  benefit 
the  promise  is  made,  cannot  sue  upon  it."  As  the  rule, 
which  forbids  the  party,  for  whose  benefit  the  money  is 
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to  be  paid  or  the  act  is  to  be  performed,  from  bring-ing  an 
action  in  his  own  name,  has  its  rise  in  the  nature  of  the 
actions  of  debt  or  covenant,  the  rule  can  have  no  appli- 
cation where  an  action  of  assumpsit  is  substituted  for  an 
action  of  debt  or  covenant,  so  far  as  the  remedy  upon 
sealed  instruments  is  concerned.  "Where  one  promises 
another  for  the  benefit  of  a  third  person,  such  person 
may  maintain  an  action  of  assumpsit  in  his  own  name. 
Where  one  covenants  *  *  *  with  another  to  do  any 
act  for  the  benefit  of  a  third,  the  rule  differs  from  that 
in  assumpsit,  and  the  action  cannot  be  maintained  upon 
such  covenant  in  the  name  of  the  third  person  for  whose 
benefit  it  was  made."  {Hinckley  v.  Fowler,  15  Maine,  289; 
Packard  v.  Breivster,  59  id.  404).  As  was  said  by  this  court 
in  Eddy  v.  Rdbei'ts,  17  111.  505,  where  one  enters  into  a  sim- 
ple contract  with  another  for  the  benefit  of  a  third,  such 
third  person  may  maintain  an  action  for  breach.  At  com- 
mon law,  all  contracts  not  under  seal  were  deemed  to  be 
in  parol,  and  were  called  simple  contracts.  Simple  con- 
tracts, under  the  common  law,  included  written,  as  well 
as  oral  agreements,  and  are  disting-uished  from  special 
contracts  simply  by  the  fact  that  they  are  not  under  seal. 
(7  Am.  &  Eng.  Ency.  of  Law— 2d  ed.— pp.  94,  95). 

Section  19  of  the  Practice  act  says  that  any  instru- 
ment under  seal  (except  penal  bonds),  may  be  sued  and 
declared  upon  in  any  form  of  action  in  which  such  instru- 
ment might  have  been  sued  or  declared  upon  if  it  had 
not  been  under  seal,  and  demands  upon  simple  contracts 
may  be  set  off  against  demands  upon  sealed  instruments. 
Undoubtedly,  the  action  of  assumpsit,  under  the  statute, 
can  be  brought  upon  a  sealed  instrument  wherein  one 
covenants  for  another  to  do  an  act  for  the  benefit  of  a 
third  person.  The  requirement  in  an  action  of  covenant, 
that  the  suit  must  be  brought  in  the  name  of  a  party  to 
the  sealed  instrument,  does  not  obtain  where  the  action 
of  a,ssumpsit  takes  the  place  of  the  action  of  covenant  or 
debt.     If  such  third  person  may  bring  an*  action  of  as- 
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sumpsit  in  his  own  name  upon  a  simple  contract,  it  can 
make  no  difference  in  his  right  to  do  so,  that  the  contract 
is  under  seal,  in  view  of  the  provision  of  our  statute. 
"There  has  *  *  *  long  been  a  growing  tendency,  in 
the  decisions  of  the  courts,  to  permit  the  beneficiary 
to  enforce  his  rights  by  direct  action  in  his  own  name." 
(5  Ency.  of  PL  &  Pr.  p.  358,  note  1).  The  weakening  of 
the  rule  as  to  the  distinction'  between  simple  contracts 
and  contracts  under  seal,  so  far  as  the  forms  of  action  to 
be  brought  upon  them  are  concerned,  is  seen  in  the  pro- 
vision of  section  19,  which  permits  demands  upon  simple 
contracts  to  be  set  off  against  demands  under  sealed  in- 
struments. We  have  also  held  that,  where  an  action  is 
brought  by  a  person  in  his  own  name  for  a  debt  due  to 
him  for  the  use  of  another,  the  defendant  can  set  off  a 
demand  against  the  cestui  que  trust.  {RotliscJdld  v.  B^ncschke, 
131  111.  265). 

In  Rogers  v.  Gosnelly  51  Mo.  466,  the  court  say:  "It  seems 
to  be  well  established  that  a  party  for  whose  use  a  con- 
tract, or  a  stipulation  in  a  contract,  is  made,  may  main- 
tain suit  in  his  own  name  on  such  stipulation.  *  *  * 
Old  authorities  maintain  that  this  can  only  be  done  on 
contracts  not  under  seal.  *  *  *  By  recent  decisions 
in  New  York  it  is  laid  down  that  no  such  distinction  ex- 
ists. I  see  no  good  reason  for  keeping  up  this  sort  of  dis- 
tinction between  contracts  under  seal  and  not  under  seal. 
If  the  covenant  is  made  for  the  benefit  of  a  third  person, 
why  is  he  not  a  party  to  it  so  as  to  maintain  an  action 
in  his  own  name?  *  *  *  It  does  not  follow  that,  be- 
cause the  trustee  is  allowed  to  sue  in  his  own  name  on 
such  contract,  the  beneficiary  is  precluded  from  doing  so. 
A  recovery  by  either  would  be  a  bar  to  another  action, 
whether  brought  by  the  trustee  or  beneficiary." 

In  Coster  V.  Mayor  of  Albany ,  43  N.Y.  399,  the  court  say: 
"It  is  settled  in  this  State  that  an  agreement  made  on  a 
valid  consideration,  by  one  with  another,  to  pay  money 
to  a  third,  can  be  enforced  by  the  third  in  his  own  name. 
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And  though  a  distinction  has  sometimes  been  made  in 
favor  of  a  simple  contract,  it  is  now  held  that  when  the 
agreement  is  in  writing,  and  under  seal,  the  same  rule 
prevails.  Nor  need  the  third  person  be  privy  to  the  con- 
sideration. Nor  need  he  be  named  especially  as  the  per- 
son to  whom  the  money  is  to  be  paid."  In  Coster  v: Mayor 
of  Albany y  supra,  it  was  held,  not  only  that  a  grantee  of 
mortgaged  premises,  who  takes  them  subject  to  the  lien 
of  the  mortgage,  and  by  words  in  the  deed  of  conveyance 
to  him  assumes  to  pay,  is  personally  liable  to  the  holder 
of  the  mortgage  for  the  amount  of  the  mortgage  debt, 
but  also  that  the  action  may  be  maintained  in  the  name 
of  the  holder  of  such  debt  although  he  be  not  named  in 
the  deed. 

In  Emmiti  v.  Brophy,  42  Ohio  St.  82,  the  court  said:  "It 
is  settled  in  this  State  that  an  agreement  made  on  a  valid 
consideration  by  one  person  with  another,  to  pay  money 
to  a  third,  can  be  enforced  by  the  latter  in  his  own  name. 
Nor  need  he  be  named  especially  as  the  party  to  whom 
the  money  is  to  be  paid.  *  *  *  The  proposition  that 
the  rule  *  *  *  is  confined  in  its  operation  to  simple 
and  unsealed  contracts  is  not  well  founded." 

In  Bassett  v.  Hughes,  43  Wis.  319,  the  court  say:  "It  is 
settled  in  this  State  that,  when  one  person,  for  a  valua- 
ble consideration,  engages  with  another  to  do  some  act 
for  the  benefit  of  a  third  person,  the  latter  may  maintain 
an  action  against  the  former  for  a  breach  of  such  engage- 
ment. This  rule  applies  as  well  to  covenants  under  seal 
as  to  simple  contracts."   {McDowell  v.  Laev,  35  Wis.  171). 

In  Hughes  v.  Oregon  B,  etc.  Co,  11  Ore.  437,  it  is  said: 
"A  party  for  whose  benefit  a  contract  is  made,  and  who 
thereby  becomes  the  real  party  in  interest,  may  sue  upon 
it.  It  makes  no  difference  that  the  contract  is  under  seal." 
(7  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — p.  109,  and  cases  in 
notes;  Hume  v.  Broioer,  25  111.  App.  130).  In  the  latter  case 
Mr.  Justice  Pleasants  says:  "It  has  long  been  settled 
that  a  third  party  may  sue  on  a  simple  contract  entered 
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into  by  others  for  his  benefit,  and  upon  such  an  agfree- 
ment  to  pay  all  the  debts  of  one  party,  any  creditor  of 
such  party  may  maintain  an  action.  (Shober  v.  Kerting^ 
107  111.  344;  S7iell  v.  Ives,  85  id.  279).  The  old  distinction, 
with  reference  to  this  rig'ht,  between  simple  contracts 
and  specialties,  is  abolished  by  section  19,  chapter  110, 
of  the  Revised  Statutes." 

In  view  of  the  considerations  already  presented,  we 
are  of  the  opinion,  that  the  present  suit  was  properly 
broug^ht  in  the  name  of  Fleming-,  the  holder  of  the  encum- 
brance, against  Webster,  the  g-rantee  of  Shutterly,  the 
original  mortgagor.  It  is  true  that,  in  Dean  v.  Walker,  107 
111.  540,  the  suit  was  brought  in  the  name  of  a  remote 
grantee  of  the  mortgagor  for  the  use  of  the  holders  of  the 
encumbrance  against  a  grantee  from  such  remote  gran- 
tee. But  the  attention  of  the  court  does  not  seem  to  have 
been  called  to  the  particular  form  in  which  the  suit  was 
brought.  The  reasoning  of  the  court  is  in  line  with  the 
views  hereinbefore  presented,  and  the  case  cannot  be  re- 
garded as  conclusive  authority  in  favor  of  bringing  the 
suit  in  the  name  of  the  mortgagor  for  the  use  of  the 
mortgagee,  instead  of  bringing  it  in  the  name  of  the  mort- 
gagee or  the  holder  of  the  encumbrance.  Inasmuch  as 
the  judgment  in  this  case  was  entered  by  mistake  of  the 
clerk  in  the  name  of  "John  J.  Shutterly  for  the  use  of 
William  Fleming"  against  William  E.  Webster,  it  would, 
under  other  circumstances,  be  necessary  to  reverse  the 
judgment  of  the  Appellate  Court,  and  remand  the  cause 
to  the  superior  court  of  Cook  county,  with  directions  to 
that  court  to  enter  a  judgment  in  favor  of  William  Flem- 
ing in  his  own  name  against  William  E.  Webster.  But, 
inasmuch  as  the  case,  by  agreement  of  the  parties  made 
in  open  court,  was  submitted  to  the  court  for  trial  with- 
out a  jury  under  the  title  of  "John  J.  Shutterly  for  the 
use  of  William  Fleming  vs.  William  E.  Webster,"  the  ap- 
pellant is  estopped  from  complaining  of  the  error  in  the 
entry  of  the  judgment.     Indeed,  the  whole  contention  of 
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the  appellant  in  this  case  is,  that. the  entitling  of  the 
suit  in  the  name  of  Fleming  alone  was  erroneous,  and  that 
the  suit  should  have  been  brought,  and  the  declaration 
should  have  been  filed,  in  the  name  of  "Shutterly  for  the 
use  of  William  Fleming." 

Propositions,  submitted  by  the  appellee  to  the  trial 
court  and  held  as  law  in  the  decision  of  the  case,  em- 
bodied the  views  hereinbefore  expressed,  and,  in  view 
of  what  has  been  said,  these  propositions  cannot  be  re- 
garded as  erroneous.  Propositions  1  and  2  submitted  by 
the  appellant  to  the  trial  court,  and  refused  by  that  court, 
embodied  opposite  views  from  those  taken  herein,  and,  in 
view  of  what  we  have  said,  there  was  no  error  in  refusing 
such  propositions. 

Ck)unsel  for  appellajit  complain,  that  the  court  below 
permitted  the  witness  Shutterly  to  state  in  answer  to  a 
question  by  plaintiff's  counsel,  that  the  encumbrance  up- 
on lot  7,  securing  the  note  for  $860.00  for  which  this  suit 
is  brought,  was  embraced  in  the  encumbrances  amounting 
to  $19,860.00,  which  the  appellant  assumed  and  agreed 
to  pay,  as  a  part  of  the  consideration  for  the  transfer  to 
him  by  Shutterly.  Appellant  objected  to  the  question 
which  called  out  this  testimony,  and  took  exception  to 
the  order  of  the  court  overruling  the  objection.  The  al- 
leged ground  for  the  objection  is,  that  it  was  incompetent 
to  prove  by  oral  testimony  the  fact  thus  drawn  out.  In 
propositions  3  and  4  asked  by  the  appellant  and  held  by 
the  trial  court  after  the  same  were  slightly  modified,  the 
court  held  that  the  assumption  clause  in  a  deed,  whereby 
the  grantee  agrees  to  assume  and  pay  encumbrances  upon 
real  estate  must  describe  and  identify  the  particular  en- 
cumbrance sued  for  as  included  in  that  assumed  by  the 
grantee  in  the  deed.  Undoubtedly,  the  encumbrance  must 
be  specifically  described  in  the  assumption  clause  in  the 
deed  to  clearly  identify  it  as  a  part  of  the  encumbrances 
assumed.  But  the  encumbrances  assumed  in  this  case 
were  specifically  identified  by  the  assumption  clause  al- 
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ready  referred  to.  As  the  encumbrances  rested  upon  the 
real  estate  transferred,  it  was  an  easy  matter,  by  refer- 
ence to  the  record,  to  identify  them.  There  was  no  error 
in  introducing  oral  testimony  to  show,  that  the  trust 
deed,  securing  the  note  for  $860.00,  was  the  particular 
encumbrance  which  rested  upon  lot  7,  lot  7  being  one 
of  a  number  of  lots,  upon  which  all  the  encumbrances, 
amounting  to  $19,860.00,  rested.  Jones  in  his  work  on 
Mortgages  (vol.  1, — 5th  ed. — sec.  740a)  says,  that  "the 
identity  of  the  mortgage  assumed,  when  left  in  doubt  by 
the  terms  of  the  deed,  may  be  shown  by  parol  evidence." 
It  was  claimed  by  appellant,  upon  the  trial  below, 
that,  when  he  purchased  the  premises  of  Shutterly,  Mal- 
lette  &  Brownell,  payees  in  the  note  for  $860.00,  stated 
to  him  that  Seventy-fourth  street  would  be  opened  along- 
side of  the  lots  in  question  without  expense  to  the  prop- 
erty owners,  but  that  such  street  has  not  been  opened, 
and  thereby  the  lots  purchased  by  appellant  were  dam- 
aged, and  of  less  value  than  they  otherwise  would  have 
*  been.  There  is  no  evidence,  going  to  show  that  appellee, 
Fleming,  to  whom  Mallette  &  Brownell  transferred  the 
note,  had  any  notice  or  knowledge  of  any  such  promise 
by  Mallette  &  Brownell.  It  also  appears  that  the  note 
was  transferred  to  Fleming  before  its  maturity.  We  do 
not,  however,  deem  it  necessary  to  discuss  the  question 
whether  this  defense,  if  it  is  a  defense,  could  be  set  up  as 
against  the  present  appellee.  Appellant  complains,  that 
the  court  refused  to  hold  as  law  the  fifth  proposition 
submitted  by  him,  which  announced,  in  general  terms, 
that  the  suit  by  a  holder  of  an  encumbrance  against  the 
grantee  from  the  mortgagor  who  has  assumed  and  agreed 
to  pay  the  encumbrance,  is  subject  to  the  same  defenses 
by  the  grantee  as  he  would  have,  if  the  original  grantor 
in  the  deed  were  suing  for  purchase  money.  Without 
determining,  whether  this  proposition  stated  a  correct 
principle  of  law  or  not,  it  is  sufficient  to  say,  that  it  was 
inapplicable  to  the  facts  of  the  case,  and,  therefore,  prop- 


Digiti 


zed  by  Google 


Feb.  '99.]  Webster  v.  Fleming.  157 

erly  refused.  In  the  first  place,  the  proof  shows  that  the 
promise  in  question  was  made,  if  made  at  all,  by  Mallette 
of  the  firm  of  Mallette  &  Brownell,  and  was  not  made 
by  Shutterly,  appellant's  grantor.  In  the  second  place, 
whatever  agreement  Mallette  may  have  made  in  refer- 
ence to  opening  the  street  was  merely  a  conditional  agree- 
ment.  If  Seventy-fourth  street  was  to  be  opened,  it  was 
to  be  done  by  a  condemnation  proceeding  instituted  by 
the  city.  The  promise  made  by  Mallette  was  conditioned 
upon  the  facts,  that  he  and  his  partner  should  obtain 
certain  quit-claim  deeds  to  one-half  of  the  property 
through  which  the  street  was  to  be  opened,  and  that  they 
should  themselves  collect  such  damages  as  might  be 
awarded  to  them  when  the  city  should  take  the  property. 
The  proof  fails  to  show,  that  such  quit-claim  deeds  were 
obtained,  or  that  such  damages  were  allowed  to  Mallette 
&  Brownell.  Therefore,  in  regard  to  this  defense  we  agree 
with  the  Appellate  Court  when  they  say:  "Waiving  the 
question  whether  appellant  could  legally  claim  damages 
in  the  present  suit  on  account  of  the  alleged  representa- 
tions of  Mallette  &  Brownell,  the  proof  *  *  *  fails  to 
show  a  breach  or  falsity  of  the  alleged  representations." 
Appellant  also  claims  that,  after  his  purchase  of  the 
property  from  Shutterly,  he  transferred  the  property  to 
one  Reed,  and  that,  in  the  deed  executed  by  him  to  Reed, 
Reed  assumed  and  agreed  to  pay  said  encumbrances,  in- 
cluding that  which  secured  the  note  for  ^60.00,  as  a  part 
of  the  purchase  money.  The  fact,  that  Reed  assumed  the 
payment  of  the  encumbrances  in  the  manner  thus  stated, 
did  not  relieve  appellant  from  his  obligation  to  pay  them. 
The  mortgagor  and  the  grantee  from  the  mortgagor,  who 
assumes  the  payment  of  the  encumbrances  upon  the  prop- 
erty, are  both  liable  as  principal  debtors  to  the  mort- 
gagee, unless  the  latter  has  released  the  mortgagor  from 
his  liability,  and  has  agreed  to  look  solely  to  the  pur- 
chaser from  him  for  payment  of  the  mortgage  debt. 
(1  Jones  on  Mortgages,  sec.  741, 742a;  Fishy,  Glover,  supra; 
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Dean  v.  Walker,  supra).  There  is  no  evidence  here,  that 
the  holders  of  the  encumbrances,  which  were  assumed, 
released  appellant  from  his  liability,  or  ag^reed  to  look 
to  Reed  alone  for  the  payment  of  the  mortgage  debt. 
There  is  nothing  to  show  that  there  was  a  substitution 
of  Reed's  obligation  for  that  of  appellant's  obligation. 

So  far  as  the  delay  in  the  delivery  of  the  possession, 
as  set  up  in  the  first  plea,  is  concerned,  no  action  of  the 
court  ui)on  that  subject  is  called  to  our  attention  by  coun- 
sel for  appellant  in  their  briefs;  and  no  complaint  is  made 
of  any  ruling  of  the  court  below  upon  the  question  of  pos- 
session.    We,  therefore,  dismiss  it  without  comment. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Mary  Wahl  et  aL 

V. 

Prank  Zoelck. 

Opinion  filed  February  17,  1899, 

1.  Mortgages — owner  of  first  and  second  moiigafjes  need  not  include 
both  in  one  deci-ee.  A  second  mortgagee,  who  has  also  become  the 
owner  of  the  first  mortgage  by  assignment,  is  not  obliged  to  bring 
it  forward  and  include  it  in  a  decree  foreclosing  the  second. 

2.  Samk— purchaser  at  foi-eclosui'e  of  second  vxorlgage  takes  suhject  to 
first  mortgage.  Foreclosure  of  a  second  mortgage  after  the  second 
mortgagee  has  become  the  owner  of  the  first  mortgage  by  assign- 
ment does  not  merge  the  latter  in  the  one  foreclosed,  so  as  to  give 
the  purchaser  at  the  sale  a  superior  title. 

WaJil  V.  Zoelck,  77  111.  A  pp.  226,  affirmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Murray  P.  Tuley, 
Judge,  presiding". 

M.  Salomon,  for  plaintiffs  in  error. 

Digitized  by  CjOOQ IC 


M.  ^9.]  Wahl  v.  Zoelck.  159 

Walther  &  Lanaghen,  for  defendant  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  oi)inion  of  tlie 
court: 

This  is  a  writ  of  error  from  a  decree  foreclosing  as  a 
mortgage  a  deed  of  trust  given  by  John  Wahl  and  wife, 
Mary  Wahl,  to  secure  a  note  for  $1300,  dated  August  7, 
1885,  to  Barney  McGough,  for  borrowed  money.  The  bill, 
which  was  filed  October  4,  1894,  alleged  that  after  de- 
ducting payments  of  interest,  and  upon  the  principal, 
there  remained  due  $834,  with  interest  from  July  21, 1891. 
John  Wahl  died  November  6,  1893,  leaving  his  widow, 
said  Mary  Wahl,  and  children,  who,  with  her  and  Moses 
Soloman,  are  the  plaintiffs  in  error.  The  Appellate  Court 
affirmed  the  decree  of  foreclosure. 

The  defense  made  below  and  sought  to  be  maintained 
on  this  writ  of  error  was  and  is,  that  a  subsequent  mort- 
gage on  the  property  was  foreclosed  on  a  bill  filed  Sep- 
tember 14,  1892,  by  Henry  Zoelck,  and  decree  entered 
March  12,  1895,  and  that  under  that  decree  the  property 
was  sold  and  plaintiff  in  error  Soloman  purchased  and 
obtained  a  deed  for  it,  and  the  contention  seems  to  be 
that  the  purchaser  at  the  sale  who  had  obtained  his 
certificate  of  purchase  obtained  the  superior  title;  that 
before  the  decree  in  that  case  was  entered  Henry  Zoelck 
acquired  the  note  and  deed  of  trust  given  to  McGough, 
and  should  have  brought  it  forward  and  included  it  in 
the  decree  in  that  case,  and  failing  to  do  so,  his  assignee 
of  the  note.  Prank  Zoelck,  the  complainant  in  this  bill, 
cannot  now  assert  his  lien  as  against  Soloman.  In  sup- 
port of  this  contention  plaintiffs  in  error  cite  Weiner  v. 
Heintz,  17  111.  259,  and  Mines  v.  Moore,  41  id.  273.  Those 
cases  are  not  in  point.  There  the  holder  of  the  other 
lien  bought  the  property  at  the  sale,  and  it  was  held  that 
it  should  be  presumed  he  bought  it  at  its  value  dimin- 
ished by  the  lien  still  resting  upon  it,  and  for  that  rea- 
son he  could  not  thereafter  enforce  payment  of  the  debt 
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secured  by  such  lien.  It  certainly  is  not  the  law  that 
the  complainant  in  a  bill  to  foreclose  a  second  mortgage 
cannot  afterward  become  the  assignee  of  a  first  mort- 
gage without  having  it  merged  in  the  one  foreclosed. 
Nor  is  there  any  evidence,  if  it  were  important  to  inquire 
into  that  question,  that  Henry  Zoelck  is  the  real  owner 
of  the  note  and  mortgage  here  sought  to  be  foreclosed, 
instead  of  the  complainant,  Prank  Zoelck.  Neither  of 
the  Zoelcks  bought  the  property  at  the  sale  and  the  prior 
encumbrance  was  not  merged. 

It  is  next  contended  that  as  against  the  interest  of  the 
widow  and  children  of  John  Wahl  the  right  to  foreclose 
is  barred  by  laches  or  limitation  by  the  lapse  of  nine  years 
after  the  maturity  of  the  note  before  the  filing  of  the  bill. 
Why  this  should  be  so  no  sufficient  reasons  are  urged  or 
appear  from  the  record.  ^ 

No  meritorious  defense  to  the  bill  appearing,  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


John  P.  Anderson 

V. 


1178      160,  A  -r.     A 

98j^  a  ^  Alexis  D.  Anderson. 

Opinion  filed  February  17^  1S99. 

1.  Fraud — a  county  courVs  judgment  may  be  impeached  in  equity  for 
frmul.  A  judgement  of  the  county  court,  on  final  settlement  be- 
tween an  executor  and  beneficiary  or  guardian  and  ward,  may  be 
impeached  in  equity  for  fraud. 

2.  Same — what  facts  shotc  intentional  fraud  by  executor  and  guardian. 
A  judg^ment  of  the  county  court  approving  a  guardian's  report  en- 
tered without  objection  from  the  ward  may  be  impeached  by  the 
latter  in  equity,  under  a  bill  filed  by  him  upon  discovering  that  the 
guardian  had  credited  himself,  as  executor  of  the  estate  of  his 
ward's  testator,  with  the  payment  of  a  legacy  which  he  knew  had 
been  adeemed,  which  reduced  the  ward's  estate  to  that  extent. 

Andeviion  v.  Anderson,  77  111.  App.  533,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Madison  county;  the  Hon.  M.  W.  Shaeper, 
Judge,  presiding". 

John  Anderson,  the  father  of  appellant  and  appellee, 
died  testate  April  11,  1870.  His  will  was  duly  admitted 
to  probate.  By  the  twelfth  clause  he  gave  to  the  heirs 
of  his  body  by  his  wife,  Margaret,  all  moneys  and  per- 
sonal property  remaining  after  the  payment  of  all  other 
legacies  and  bequests.  Margaret  had  then  two  infant 
children  by  the  testator — appellee  and  a  daughter.  The 
will  provided  that  in  case  of  the  death  of  one  of  these 
children  without  issue  the  survivor  should  have  the  share 
of  the  deceased  child.  Some  time  after  the  death  of  the 
testator  the  daughter  died,  leaving  appellee  as  the  sole 
residuary  legatee.  The  testator  had  by  a  former  mar- 
riage adult  children,  for  whom  he  provided,  either  by  gifts 
executed  in  his  lifetime  or  by  provisions  in  his  will.  Two 
of  these,  the  appellant  and  David  L.,  he  made  executors. 
They  both  duly  qualified,  and  gave  separate  mortgages 
upon  their  real  estate  as  security  for  the  faithful  perform- 
ance of  their  trust.  David  L.  assumed  the  active  man- 
agement of  the  trust,  but  he  died  within  two  years,  at 
which  time  appellant  took  sole  charge.  Appellant  was 
also  guardian  for  appellee  during  the  latter  yeafs  of  his 
infancy,  but  api^ellee  did  not  reside  with  appellant.  By 
the  eleventh  clause  of  the  will  the  testator  had  provided 
a  legacy  of  $5000  to  a  son,  R.  W.  Anderson. 

David  L.  made  one  or  two  reports  to  the  county  court 
during  his  lifetime,  and  appellant  made  such  reports  from 
time  to  time  thereafter.  After  appellee  came  of  age  he 
caused  appellant  to  be  cited  by  the  county  court  to  make 
final  report  and  pay  over  the  estate  in  his  hands.  Ap- 
pellant appeared  and  presented  a  statement,  which  was 
not  satisfactory,  and  the  matter  was  left  open  for  further 
investigation.   Subsequently  the  statement  was  amended 
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by  adding  to  the  credit  side  thereof:  "Legacy  of  R.  W. 
Anderson  paid  soon  after  the  death  of  testator  but  not 
credited  in  former  rej^orts,  f^5000."  This  statement  was 
sworn  to  by  appellant,  and  the  clause  of  the  will  provid- 
ing the  legacy  was  produced  and  a  credit  for  the  amount 
demanded  by  appellant.  This  statement  was  accepted 
as  true  and  correct  by  appellee  and  his  attorneys  and  the 
item  allowed  to  stand  to  the  credit  of  aj^pellant  without 
further  investigation.  An  order  approving  the  account 
was  prepared,  the  balance  appearing  to  be  due  paid  over, 
a  receipt  therefor  executed,  the  account  "O.  K."d  by  the 
attorneys,  and  the  order  entered  without  contention  be- 
fore the  court.  This  occurred  August  15,  1893.  On  May 
20,  1897,  R.  W.  Anderson,  having  learned  that  appellant 
had  taken  credit  for  this  $5000  in  his  settlement  with  ap- 
pellee, claimed  he  had  not  received  it  from  the  executors, 
as  he  in  fact  had  not,  and  cited  appellant  to  show  cause 
why  he  should  not  pay  it  to  him.  In  answer  to  this  cita- 
tion appellant  set  up  an  ademption  of  this  bequest  by 
the  testator  in  his  lifetime.  Upon  the  trial  of  this  issue, 
June  7,  1897,  appellant  produced  a  receipt,  dated  August 
16,  1875,  after  the  will  was  made  and  shortly  before  the 
testator  died,  signed  by  R.  W.  Anderson,  to  the  testator, 
for  $14, 143,  covering  certain  advancements  and  also  this 
$5000  bequest,  and  appellant  testified  that  this  receipt 
was  with  the  testator's  papers;  that  David  had  it  until 
he  died;  that  he  had  had  it  ever  since  David's  death;  that 
he  had  been  the  only  executor  since  David  died,  for  about 
sixteen  years;  that  he  was  with  the  testator  a  day  or  two 
before  he  died,  and  that  the  testator  told  him  that  he 
had  settled  with  all  his  grown  children  except  himself 
and  David;  that  R.  W.  had  never  made  any  claim  until 
recently,  and  that  he  had  never  known  till  that  time  that 
he  pretended  to  have  a  claim  against  the  estate  on  ac- 
count of  that  legacy.  The  court  held  that  the  proof  sus- 
tained the  defense,  and  dismissed  the  citation  at  cost  of 
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R.  W.  Anderson,  the  complainant.    No  appeal  was  taken 
from  the  judgment  and  it  remains  in  full  force. 

About  this  time  appellee  first  heard  of  the  fact  that 
this  legacy  was  not  a  proper  charge  against  the  estate, 
and  had  not  in  fact  been  paid  by  the  executors  "soon 
after  the  death  of  testator'*  or  at  any  other  time.  On  the 
18th  day  of  June,  1895,  appellee  filed  the  bill  in  this  case 
against  appellant,  setting  up  the  facts,  charging,  in  ef- 
fect, deception,  fraud  and  mistake,  and  praying  that  the 
settlement  made  and  approved  in  the  county  court  be 
set  aside,  that  the  account  be  re-stated  and  the  correct 
amount  due  ascertained,  and  for  payment  to  him  of  the 
sum  of  $5000,  with  interest  thereon.  To  this  bill  appel- 
lant made  answer,  in  effect  denying  all  deception,  fraud 
and  mistake;  denying  that  the  legacy  i)rovided  to  be 
paid  to  R.  W.  Anderson  was  in  fact  adempted  and  dis- 
charged by  the  testator  in  his  lifetime,  and  setting  up 
laches,  and  that  the  proceedings  in  the  county  court  upon 
said  account,  and  the  order  entered  thereon,  are  a  com- 
plete and  effectual  bar  to  this  proceeding.  The  hearing 
resulted  in  a  decree  in  favor  of  appellee  for  the  sum  of 
$6071.20.  To  reverse  this  decree  ai)pellant  appealed  to 
the  Appellate  Court  for  the  Fourth  District,  where  the 
decree  of  the  circuit  court  was  afiirmed.  To  reverse  the 
judgment  of  the  Appellate  Court  appellant  brings  the 
case  to  this  court. 

Hadley  &  Burton,  for  appellant. 

James  R.  Kinealy,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Did  the  court  err  in  affirming  the  decree  setting  aside 
the  settlement  made  between  appellant  and  appellee  in 
the  county  court  of  Madison  county,  August  15,  1893?  It 
is  contended  by  appellant  that  the  order  entered  by  the 
county  court  is  a  bar  to  this  proceeding,  while  appellee 
contends  that  the  judgment  of  the  county  court  is  im- 
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peac liable  for  fraud  in  equity.  In  1  Story's  Eq.  Jur.  sec. 
187,  it  is  said:  "Fraud,  in  the  sense  of  a  court  of  equity, 
properly  includes  all  acts,  omissions  and  concealments 
which  involve  a  breach  of  legal  or  equitable  duty,  trust 
or  confidence  justly  reposed,  and  are  injurious  to  another, 
or  by  which  an  undue  and  unconscientious  advantage  is 
taken  of  another;  and  courts  of  equity  will  not  only  in- 
terfere, in  cases  of  fraud,  to  set  aside  acts  done,  but  they 
will  also,  if  acts  have  by  fraud  been  prevented  from  being- 
done  by  the  parties,  interfere  and  treat  the  case  exactly 
as  if  the  acts  had  been  done."  In  Nelson  v.  Rockwell^  14  111. 
375,  this  court  said:  **Praud  is  one  of  the  broadest  grounds 
of  equity  recognized  by  the  courts,  and  relief  may  be 
obtained  against  a  judgment  at  law  although  the  party 
might  find  a  remedy  in  the  court  of  law.  It  is  the  fraud 
which  gives  jurisdiction  to  this  court,  and  the  aggrieved 
party  is  not  obligfed  to  resort  to  another  tribunal  pos- 
sessed of  less  power  and  appliances  to  ascertain  the 
truth  and  grant  the  requisite  remedy,  although  the  other 
tribunal  may  have  jurisdiction," — citing  Hare  &  Wallace's 
notes  to  2  Leading  Cases  in  Equity,  (47  Law  Library,  208,) 
wherein  it  is  held  that  "a  fraudulent  judgment  is  void 
in  equity,  as  it  regards  the  party  defrauded,  and  cannot 
therefore  preclude  the  exercise  of  equitable  jurisdiction." 
While  it  is  true  that  the  county  court  is  a  court  of  record 
and  the  same  presumptions  apply  to  its  judgments  as 
other  courts  of  record,  it  is  also  true  that  a  judgment  of 
the  county  court  in  a  settlement  between  an  executor  and 
trustee  and  a  cestui  que  trust,  or  between  a  guardian  and 
ward,  may  be  impeached  for  fraud  in  a  court  of  equity, 
in  a  proper  case. 

The  next  inquiry  is  whether  the  representations  made 
by  appellant  to  appellee  at  the  time  of  the  settlement  in 
the  county  court,  that  the  executors  had  paid  a  legacy 
of  $5000  to  R.  W.  Anderson  and  that  appellant  was  enti- 
tled to  a  credit  for  that  amount  in  his  report,  are  true 
or  false. 
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An  examination  of  the  evidence  in  the  record  shows 
that  appellee  was  an  infant  four  years  old  at  the  time 
of  his  father's  death.  The  will  appointed  David  L.  and 
John  P.  Anderson,  half  brothers  of  appellee,  executors 
of  the  estate  of  John  Anderson,  appellee's  father.  Ap- 
pellant was  also  guardian  of  appellee.  When  appellee 
reached  his  majority  and  the  time  had  come  for  a  final 
settlement  between  appellant  and  appellee,  and  appellant 
was  required  to  account,  appellee  discovered  a  discrep- 
ancy of  $7000  and  interest,  according^  to  appellant's  re- 
ports, which  appellee  insisted  should  be  paid  or  explained. 
Time  was  given  appellant  to  investigate  to  see  whethei: 
the  discrepancy  could  be  explained.  After  a  delay  of 
several  weeks  appellant  and  appellee  went  to  Edwards- 
ville,  and  in  the  presence  of  appellant's  counsel  appel- 
lant admitted  this  discrepancy  in  his  account,  but  claimed 
that  he  had  found  an  error, — that  a  legacy  of  $5000,  given 
by  the  eleventh  clause  of  the  will  to  R.  W.  Anderson,  had 
been  paid  by  the  executors  but  they  had  never  taken 
credit  for  it  in  any  of  the  reports  made  and  filed  in  the 
county  court.  The  will  was  produced  and  the  eleventh 
olause  read,  showing  that  R.  W.  Anderson  was  given  a 
leg-acy  of  $5000.  An  examination  of  the  reports  made  at 
the  same  time  seemed  to  verify  the  representation  made 
by  appellant  that  the  executors  had  never  taken  credit 
for  the  $5000  which  appellant  claimed  they  had  paid. 
The  credit  was  then  entered  by  appellant  in  the  report, 
on  the  credit  side,  in  these  words:  "Legacy  of  R.  W.  An- 
derson paid  soon  after  death  of  testator  but  not  cred- 
ited in  former  reports,  $5000."  The  discrepancy  which 
appellee  found  was  bonds  of  Madison  county,  amounting 
to  $7000,  that  had  never  been  charged  in  any  of  the  pre- 
vious accounts,  which  being  added  made  the  total  amount 
in  appellant's  hands,  as  executor,  $18,852.04.  The  record 
shows,  that  from  this  sum  $10,000  was  taken,  the  execu- 
tor being  required  to  pay  Margaret  Young  the  interest  on 
this  amount  during  her  life,  leaving  in  the  hands  of  the 
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executor  and  trustee  for  appellee  $8852.04.  Before  the 
$7000  was  added,  the  balance,  according"  to  the  report, 
was  $11,852.04.  This  was  discovered  by  appellee,  and 
after  its  discovery,  and  after  the  fund  of  $10,000  was  set 
aside  for  Mrs.  Young",  the  balance  found  to  be  due  appel- 
lee was  $8852.04.  Appellee  allowed  the  sum  of  $852.04  to 
be  deducted  for  his  contribution  to  the  trustee  for  man- 
ag'ing"  the  interest  of  Mrs.  Young  in  the  estate.  The  ap- 
pellee, relying"  on  the  representations  of  the  appellant, 
who  had  been  his  guardian  so  many  years,  that  the  ex- 
ecutors had  paid  this  $5000  to  R.  W.  Anderson,  accepted 
$8000  as  the  amount  due  him  and  gave  his  receipt  there- 
for. The  evidence  shows  that  appellant  was  not  entitled 
to  the  credit  of  $5000.  It  shows  he  falsely  represented 
the  executors  had  paid  the  legacy  to  R.  W.  Anderson 
**soon  after  the  death  of  the  testator"  and  took  credit 
for  that  amount  when  he  settled  with  his  cestui  que  trusL 
The  report  was  sworn  to.  The  order  was  made  and  the 
receipt  given  by  ai)pellee  Aug"ust  15,  1893.  Afterwards 
R.  W.  Anderson  found  out  about  the  credit  taken  by  ap- 
pellant, and  May  20,  1897,  filed  his  petition  for  a  citation 
to  show  cause  why  he  should  not  be  paid  the  $5000  leg"acy 
g"iven  him  by  the  terms  of  the  will.  Appellee  for  more 
than  three  years  had  remained  in  ignorance  of  the  fraud 
perpetrated  upon  him  in  the  settlement,  until  he  learned 
from  R.  W.  Anderson  that  the  executors  had  not  paid 
him  the  $5000  for  which  api)ellant  took  credit  in  his  re- 
port at  the  time  of  the  settlement  with  appellee.  On  the 
hearing  of  the  citation  appellant  produced  the  receipt  of 
R.  W.  Anderson  to  the  testator  in  his  lifetime,  and  testi- 
fied that  this  receipt  was  with  his  father's  (the  testator's) 
papers;  that  David,  his  co-executor,  had  it  until  he  died; 
that  the  other  paj^ers  were  given  to  aj^pellant  after  his 
death;  that  he  supposed  it  was  in  the  handwriting  of 
R.  W.  Anderson ;  that  he  had  been  the  only  executor  since 
his  death;  that  he  did  not  know  w^hether  the  $5000  had 
ever  been  paid;  that  he  was  with  his  father  a  day  or  two 
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before  he  died,  and  he  told  him  that  he  had  settled  with 
all  his  children  and  gfotten  receipts  from  them;  admitted 
that  he,  appellant,  did  not  pay  it;  that  he  supposed  it  had 
been  paid.  In  the  settlement  with  his  cestui  que  trust  he 
took  credit  for  the  $5000,  and  represented  that  the  ex- 
ecutors had  paid  it  to  R.  W.  Anderson,  and  swore  to  his 
report  containinjj  this  credit.  R.  W.  Anderson  testified 
David  Anderson  never  paid  it  to  him  and  that  appellant 
did  not  pay  it  to  him.  He  (R.  W.  Anderson)  admitted  he 
gave  his  father  the  receipt  to  cover  this  advancement 
and  to  cover  his  portion  in  his  father's  will. 

Prom  a  careful  examination  of  the  evidence  we  can 
come  to  no  other  conclusion  than  that  appellant  perpe- 
trated an  intentional  fraud'  on  appellee,  his  cestui  que 
ti-usL  When  appellant  made  the  settlement  with  appel- 
lee, Aug^ust  15,  1893,  the  receipt  ^iven  by  R.  W.  Anderson 
to  his  father,  the  testator,  "in  full  as  my  portion,  accord- 
ing" to  his  will,  to  this  date,"  was  in  appellant's  posses- 
sion, and  had  been  for  more  than  sixteen  years.  He  knew 
he  had  not  paid  the  $5000  as  executor,  and  that  his  brother 
and  co-executor,  David  L.  Anderson,  had  not  claimed  to 
have  paid  it  or  taken  credit  for  the  $5000  in  his  reports 
up  to  the  time  of  his  death.  This  very  receipt  given  his 
father  he  afterwards  used  to  defeat  R.  W.  Anderson  when 
he  had  appellant  cited  before  the  county  court  asking  to 
be  paid  this  $5000  given  him  by  the  will. 

Having  come  to  this  conclusion  in  relation  to  the  facts 
in  evidence,  what  is  the  law  of  the  case  as  to  setting 
aside  the  order  of  the  county  court  approving  appellant's 
report?  Appellant  concealed  facts  peculiarly  within  his 
knowledge,  of  which  appellee  and  the  county  court  could 
not  know,  and  made  false  representations  and  statements 
which  deprived  appellee  of  $5000  which,  under  the  will, 
belonged  to  appellee  as  part  of  his  residuary  estate.  The 
relation  of  trust  and  confidence  existed  between  appel- 
lant and  appellee,  and  it  was  the  duty  of  appellant  to 
disclose  the  truth  to  appellee.     In  Bruce  v.  Doolittle^  81 


Digiti 


zed  by  Google 


168  Anderson  v.  Anderson.  [178  111. 

111.  103,  where  a  guardian  failed  to  report  certain  moneys 
belonging  to  his  ward  and  concealed  the  same,  this  court 
said  (p.  105):  **While  the  approval  of  the  guardian's  ac- 
count by  the  court  in  1851  was  a  judicial  act,  yet  if  the 
guardian  had  received  moneys  which  he  failed  to  account 
for,  or  charged  himself  with  too  small  an  amount,  no  rea- 
son is  perceived  why.  the  wards  may  not  require  the  ac- 
count to  be  correctly  stated  and  the  guardian  properly 
charged," — citing  Bond  v.  Lockwood,  33  111.  212.  In  Perry 
on  Trusts  (sec.  924)  the  author  says:  "It  is,  however,  his 
(trustee's)  duty  to  inform  the  court  fully  of  all  material 
facts  withiu  his  knowledge,  for  a  decree  procured  by  any 
concealment  or  other  management  would  be  opened  and 
the  trustee  might  be  held  responsible."  And  in  section 
923:  "If  a  release  is  executed  to  a  trustee  by  a  cestui  que 
trust  just  after  coming  of  age,  the  courts  will  investigate 
the  transaction  and  require  evidence  that  the  trustee 
took  no  advantai^e  of  his  position  and  influence.  A  re- 
lease by  the  cestuis  que  tmst  will  not  be  binding  unless 
the  parties  are  made  fully  acquainted  with  their  own 
rights  and  the  nature  and  full  extent  of  the  liabilities  of 
the  trustee.  Any  concealment,  misrepresentation  or  other 
fraudulent  conduct  will  vitiate  such  a  release."  Under 
the  facts  in  this  case  a  fraud  was  practiced  by  appellant 
upon  appellee  of  such  a  character  as  to  authorize  a  court 
of  equity  to  set  aside  the  order  of  the  county  court. 

We  have  considered  the  cross-errors  urged  by  appel- 
lee, but  under  all  the  facts  as  they  appear  we'  are  not 
inclined  to  disturb  the  judgment  of  the  Appellate  Court 
in  regard  to  the  mode  adopted  of  computing  interest  on 
the  }p5000. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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M.  S.  Gray  et  al. 

V,  

T.  T.  Jones  et  al  J^  ^^| 

Opinion  filed  February  17 ^  1899, 

1.  Appeals  and  errors— ow^  cannot  appeal  from  order  giving  him 
iJie  preciae  relief  sought.  A  petitioner  for  a  road,  who  has  obtained  the 
precise  relief  soufjht  and  who  has  no  adverse  interest  in  any  ques- 
tion of  dama^res,  cannot  appeal  from  the  order  of  the  commission- 
ers granting-  the  prayer  of  his  petition. 

2.  Samb— when  justice  of  peace  cannot  aainime  jurisdiction  to  allov)  an 
appeal.  A  justice  of  the  peace  who  is  one  of  the  petitioners  for  a 
highway,  or  who  is  substantially  interested  in  the  proceedings,  can 
not  assume  jurisdiction  to  grant  an  appeal  from  the  order  of  the 
commissioners,  by  approving  the  bond  and  selecting  the  members 
of  the  reviewing-  tribunal. 

3.  Injunction — equity  ^vill  not  enjoin  void  appeal.  Equity  will  not 
enjoin  an  appeal  from  the  highway  commissioners  to  the  supervis- 
ors, of  which,  under  the  facts  alleg^ed  in  the  bill  and  admitted  by 
demurrer,  the  supervisors  have  no  jurisdiction,  as  any  order  they 
might  make  would  be  void  and  could  be  resisted  in  any  proceeding. 

Jones  v.  Gray,  78  111.  A  pp.  309,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Coles  county;  the  Hon.  Prank  K.  Dunn,  Judge, 
presiding. 

James  W.  &  E.  C.  Craig,  for  appellants. 

Andrews  &  Vause,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  Coles  county  overruled  the  demur- 
rer of  appellees  to  the  bill  filed  by  appellants  in  this  case 
for  an  injunction  to  restrain  the  apx)ellee  T.  T.  Jones  from 
prosecuting  his  appeal  from  an  order  of  the  commis- 
sioners of  the  town  of  Lafayette  laying  out  a  road,  and 
to  enjoin  the  appellees  M.  P.  Neal,  W.  Taylor  Con  ley  and 
David  Gannaway,  supervisors  of  said  county,  from  bear- 
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ing"  said  appeal,  and  to  set  the  same  aside  as  fraudulent 
and  void.  Appellees  elected  to  stand  by  their  demurrer, 
and  there  was  a  decree  as  prayed  for  in  the  bill.  On 
appeal  to  the  Appellate  Court  that  court  reversed  the 
decree  and  remanded  the  cause  to  the  circuit  court,  with 
directions  to  sustain  the  demurrer,  and  this  appeal  was 
thereupon  taken. 

The  facts  as  alleg-ed  in  the  bill  and  admitted  by  the 
demurrer  are  briefly  as  follows:  Complainants  are  own- 
ers of  land  over  which  T.  T.  Jones,  James  W.  Ellis  and 
others  petitioned  the  commissioners  of  hig'hways  to  lay 
out  a  new  road.  The  commissioners  g'ranted  the  prayer 
of  the  petition  and  filed  their  certificate  for  the  assess- 
ment of  damages  with  the  said  James  W.  Ellis,  one  of  the 
petitioners,  who  was  also  a  justice  of  the  peace.  Com- 
plainants took  a  chang-e  of  venue  from  said  justice  to  a 
police  magistrate,  before  whom  their  damages  were  as- 
sessed, and  a  final  order  was  then  made  by  the  commis- 
sioners September  8, 1897,  laying  out  the  road.  An  appeal 
was  immediately  taken  on  the  same  day  by  said  T.  T. 
Jones  under  a  collusive  arrang'ement  between  him  and  the 
commissioners  and  said  James  W.  Ellis  for  the  purpose 
of  having^  the  order  laying-  out  the  road  confirmed.  The 
petition  for  appeal  was  filed  with  said  petitioner,  James 
W.  Ellis,  as  a  justice  of  the  peace,  on  the  same  day,  and 
he  assumed  jurisdiction  and  selected  the  three  super- 
visors to  hear  the  appeal,  who  were  made  defendants. 
One  of  these  sui)ervisors  is  related  by  consanguinity  to 
Leag-eon  Williams,  a  petitioner  for  the  road,  who  caused 
the  petition  to  be  prepared  and  who  circulated  it  and 
employed  the  attorneys  in  the  case  to  procure  the  open- 
ing of  the  road,  and  another  is  related  by  afiinity  to  said 
T.  T.  Jones.  The  purpose  of  that  appeal  was  merely  to 
forestall  parties  having  an  actual  and  bona  fide  interest  in 
reversinjj  the  order,  and  to  secure  by  the  means  adopted 
an  affirmance  of  it.  Comi)lainants,  who  were  interested 
in  the  decision  of  the  commissioners  and  desired  to  re- 
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verse  it,  took  an  appeal  September  11, 1897,  by  filing  their 
petition  with  James  L.  Scott,  a  justice  of  the  peace,  and 
he  selected  supervisors,  who  met  September  23, 1897,  after 
proper  notice,  and  reversed  and  set  aside  the  order  lay- 
ing out  the  road  and  the  damages  assessed.  The  time 
appointed  for  the  hearing  before  the  defendants  Neal, 
Conley  and  Gannaway^  was  September  24,  1897,  and  the 
bill  was  filed  upon  that  day  to  enjoin  the  proceeding,  and 
a  temporary  injunction  was  ordered  and  issued. 

It  is  claimed  by  appellants  that  the  judgment  of  the 
Appellate  Court  was  wrong,  and  that  they  are  entitled  to 
relief  in  equity,  on  the  grounds  that  Jones,  a  petitioner 
for  the  road,  who  had  obtained  by  the  order  all  that  he 
asked  for,  was  not  entitled  to  take  an  appeal;  that  Ellis, 
the  justice  of  the  peace,  was  disqualified  to  act  as  such 
on  account  of  his  interest,  and  that  the  court  was  unlaw- 
fully constituted  because  of  the  relationship  of  its  mem- 
bers to  the  petitioners.  Whether  these  grounds  exist  or 
not,  we  think  that  the  conclusion  of  the  Appellate  Court 
was  right.  If  the  appeal  of  Jones  was  lawfully  taken 
and  the  supervisors  were  invested  with  jurisdiction,  com- 
plainants could  have  no  relief  because  it  would  have  been 
their  duty  to  have  joined  in  the  appeal.  Appeals  may 
be  taken  at  different  times  and  by  different  persons,  but 
they  must  all  be  heard  together  before  the  body  which  ac- 
quires jurisdiction.  (Corley  v.  Kennedy,  28  111.  143.)  When 
a  valid  and  lawful  appeal  is  taken  the  supervisors  acquire 
jurisdiction,  and,  the  proceeding  being  pending  before 
them,  no  subsequent  appeal  could  confer  jurisdiction  on 
another  body  but  must  be  taken  to  the  same  supervisors. 
On  the  other  hand,  if  the  grounds  alleged  are  valid,  any 
proceeding  by  the  defendant  supervisors  would  be  void 
as  without  jurisdiction,  and  any  order  they  might  make 
could  be  successfully  resisted  elsewhere  and  a  court  of 
equity  would  not  assume  jurisdiction. 

Any  party  who  has  an  appealable  interest  may  prose- 
cute an  appeal,  and  if  one  who  instituted  a  suit  or  pro- 
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ceedings  does  not  obtain  what  he  asks  for  in  full,  he  can 
undoubtedly  prosecute  an  appeal.  A  party  in  whose  favor 
a  judgment  is  rendered  may  sue  out  a  writ  of  error  and 
obtain  a  reversal  for  an  error  prejudicial  to  him.  {Fuller 
V.  Bobby  26  111.  246.)  If  he  is  able  to  assign  any  error  or 
has  not  obtained  all  that  he  deems  himself  entitled  to, 
he  may  appeal,  under  the  statute,-  and  where  a  trial  is 
de  novo  he  may  appeal  to  secure  a  larger  judgment  or 
more  complete  relief.  {Kasting  v.  Kastiiig,  47  111.  438.)  If, 
however,  he  has  obtained  everything  that  he  claims  he 
has  no  adverse  or  appealable  interest,  since  he  cannot 
then  call  for  a  re-examination  to  rectify  an  erroneous  de- 
cision, which  is  the  meaning  and  purpose  of  an  appeal. 
The  rule  is  stated  as  follows  in  2  Encyclopedia  of  Plead- 
ing and  Practice,  157:  "Where  the  plaintiff  obtains  the 
precise  relief  sought  by  him  in  the  trial  court  he  is  es- 
topped from  prosecuting  an  appeal  from  the  decision 
awarding  it.  But  where  the  judgment,  although  in  his 
favor,  does  not  afford  him  the  relief  claimed,  or  where 
he  may  sustain  injury  thereby,  he  may  seek  its  reversal." 
Jones  was  a  petitioner  for  the  road  and  obtained  before 
the  commissioners  the  precise  thing  which  he  asked  for. 
He  had  no  adverse  interest  in  any  question  of  damages, 
but  the  grounds  of  his  appeal  stated  in  his  petition  to 
the  justice  were  wholly  public  in  their  nature,  and  were 
merely  statements,  in  different  form,  that  the  commis- 
sioners ought  not  to  have  granted  the  prayer  of  his  pe- 
tition and  erred  in  not  refusing  to  grant  what  he  had 
asked.  He  was  therefore  not  a  person  entitled  to  take 
an  appeal,  and  his  attempt  to  do  so  did  not  confer  juris- 
diction. 

James  W.  Ellis,  the  justice  of  the  peace  who  approved 
the  bond  and  selected  supervisors  to  hear  the  appeal,  was 
also  a  petitioner  for  the  road.  Presumably  he  thought 
that  his  personal  interests  would  be  advanced  and  he 
would  be  benefited  by  having  it  opened.  It  is  a  funda- 
mental maxim  that  it  is  not  within  the  province  of  judi- 
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cial  authority  for  one  who  is  interested  in  a  decision  to 
act  in  the  same  matter.  Wherever  judicial  functions  are 
to  be  exercised,  a  judicial  officer  who  is  interested,  how- 
ever remotely,  is  prohibited  from  taking  part  in  their 
exercise.  The  rule  is  not  confined  to  cases  where  he  is  a 
party  or  his  relations  are  such  that  he  is  entitled  to  ap- 
peal, but  if  he  has  a  substantial  interest  in  the  result  he 
is  disqualified  and  his  action  is  a  mere  nullity.  (Cooley's 
Const.  Lim.  411.)  And  so,  also,  if  he  is  complainant  or 
moving  party  in  a  prosecution  or  proceeding  he  cannot 
act  in  deciding  it.  (Cooley  on  Torts,  421.)  In  such  a  pro- 
ceeding as  an  assessment  for  widening  a  street,  where 
one  of  the  commissioners  owned  property  near  the  start- 
ing point  of  the  improvement,  the  assessment  was  held 
void.    Hunt  v.  City  of  Chicago,  60  111.  183. 

It  is  claimed  by  appellees  that  the  action  of  Ellis  was 
merely  formal,  for  the  purpose  of  bringing  the  question 
before  the  appellate  tribunal.  But  we  do  not  think  that 
is  so.  That  tribunal  was  not  one  established  by  the  law, 
but  one  whose  members  were  to  be  chosen  and  organized 
as  a  tribunal  by  him.  The  approval  of  the  appeal  bond 
and  the  selection  of  proper  officers  for  hearing  the  appeal 
involved  the  exercise  of  official  discretion,  which  seems 
to  have  been  exercised  in  the  line  of  what  may  be  re- 
garded as  his  personal  interest.  He  selected  one  super- 
visor related  by  consanguinity  to  a  petitioner  who  was 
active  in  procuring  the  road  and  employed  counsel  to 
accomplish  the  object,  and  another  related  by  affinity  to 
another  petitioner.  Ellis  was  one  of  those  who  instituted 
the  proceeding  and  had  such  an  interest  in  securing  the 
affirmance  of  the  order  as,  in  our  opinion,  disqualified  him 
from  acting  in  a  position  where  absolute  impartiality  was 
called  for.  The  incapacity  of  Jones  to  appeal  and  Ellis 
to  act  appear  on  the  face  of  the  record,  and  the  objection 
of  the  want  of  jurisdiction  can  be  raised  in  any  forum. 

It  follows  that  the  judgment  of  the  Appellate  Court 
was  right  and  should  be  affirmed.       j^agment  affirmed. 
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Henry  Lindeman 

V, 

Frank  L.  Fry  et  al. 
Opinion  filed  February  17^  1899, 

1.  Instructions — when  instruction  on  recoupment  is  properly  refused. 
In  a  suit  by  an  architect  for  plans  and  supervision  of  a  building, 
an  instruction  is  properly  refused  which  allows  the  defendant  the 
right  of  recoupment  if  the  building  was  not  properly  constructed, 
irrespective  of  whether  plaintiff  was  at  fault,  and  which  ignores 
the  issue  that  defendant  accepted  the  building  knowing  it  had  not 
been  completed. 

2.  Appeals  and  isrroks— whether  verdict  is  excessive  or  against  evi- 
dence are  questions  of  fact.  Whether  defendant  to  a  suit  by  an  archi- 
tect for  plans  and  supervision  is  entitled,  under  the  evidence,  to 
recoupment  by  way  of  damages  for  the  plaintiff's  negligent  per- 
formance of  his  work,  and  whether  the  verdict  is  excessive,  are 
questions  of  fact  settled  in  the  Appellate  Court. 

Lindeman  v.  Fry,  77  111.  App.  89,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Philip  Stein,  Judge, 
presiding". 

Barker  &  Church,  for  appellant. 

Smith,  Shedd,  Underwood  &  Hall,  for  appellees. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

By  his  brief  appellant  presents  but  three  points:  that 
the  verdict  is  contrary  to  the  evidence;  that  it  is  exces- 
sive; and  that  there  was  error  in  refusing  to  give  the 
fourth  instruction  asked  by  appellant. 

Appellees,  who  are  architects  and  partners,  brought 
assumpsit  against  the  appellant,  by  whom  they  were  em- 
ployed to  prepare  plans  and  specifications  for  and  super- 
intend the  erection  of  a  building.  There  is  no  denial  of 
the  rendition  of  services,  but  it  is  denied  that  there  was 
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proper  supervision,  and  it  is  insisted  that  many  things 
which  were  to  have  been  put  in  the  building  were  omitted 
and  different  material  was  used,  and  it  is  claimed  that 
appellant  might  recoup,  etc.  This  question,  and  that 
presented  claiming  the  damages  are  excessive,  are  ques- 
tions of  fact  conclusively  determined  by  the  judgment  of 
the  Appellate  Court. 

The  refusal  of  the  court  to  give  the  following  instruc- 
tion is  assigned  as  error: 

"The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  in  this  case  did  not  use  rea- 
sonable care  and  diligence  in  the  performance  of  his  work 
as  an  architect,  and  the  buildings  of  defendant  were  not 
properly  constructed,  then  the  defendant  may  recoup  or 
set  off  the  damages  he  may  sustain  on  that  account;  and 
if,  from  the  evidence,  the  jury  find  the  damages  sustained 
are  equal  to  or  greater  than  the  amount  plaintiff  might 
claim  for  services,  then  the  jury  should  find  for  the  de- 
fendant." 

On  this  question  the  Appellate  Court  held  the  instruc- 
tion properly  refused,  saying:  "If  the  jury  had  found  that 
the  buildings  were  im*properly  constructed,  and  that  the 
plaintiffs  had  not  exercised  reasonable  care  and  diligence, 
then,  under  the  instruction,  they  must  have  found  for  the 
appellant,  even  though  they  believed  that  the  improper 
construction  was  not  the  fault  of  appellees.  The  instruc- 
tion is  erroneous  in  another  respect.  Appellees*  evidence 
showed  that  the  carpenter's  and  painter's  work  was  not 
complete,  and  that  the  appellant  accepted  the  work  with 
knowledge  of  its  incompleteness.  This  evidence  the  court 
is,  by  instruction,  asked  to  ignore  and  in  effect  to  exclude 
it  from  the  jury." 

We  concur  in  that  view,  and  the  judgment  of  the  Ap- 
pellate Court  for  the  First  District  is  af&rmed. 

Judgment  affirmed. 
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George  W.  Howell 

V, 

The  People  of  the  State  of  Illinois. 
Opinion  filed  Februai-y  17,  1809. 

1.  New  trials — affidavit  for,  on  ground  of  new  evidence — when  in- 
suffi>cienl.  An  affidavit  in  support  of  a  motion  for  new  trial  does  not 
show  due  diliffence  in  seeking  to  discover  the  name  and  procure 
the  attendance  of  a  witness  claimed  by  the  accused  to  have  been 
present  when  the  bond  was  sig^ned  by  the  party  whose  name  the 
accused  was  convicted  of  forging,  which  fails  to  state  the  names 
of  the  parties  of  whom  the  accused  made  inquiries. 

2.  Same — one  uncdyle  to  ascertain  name  of  important  witness  shovid  ask 
forcoiUinuance,  One  charged  with  crime  who  has  forgotten  the  name 
of  an  alleged  important  witness  should  ask  for  a  continuance  to 
enable  him  to  ascertain  the  witness'  name  and  procure  his  testi- 
mony, and  if  he  fails  to  do  so  and  goes  to  trial  without  such  tes- 
timony he  is  not  entitled  to  a  new  trial  in  order  to  procure  it. 

3.  The  court  reviews  the  evidence  in  this  case  and  declines  to 
disturb  the  verdict  of  the  jury  convicting  the  plaintiff  in  error  of 
forging  a  bond. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Oliver  H.  Horton,  Judge,  presiding. 

Grant  Newell,  and  Julius  N.  Heldman,  for  plain- 
tiff in  error. 

Edward  C.  Akin,  Attorney  General,  (Charles  S.  De- 
neen.  State's  Attorney,  Harry  Olson,  Charles  A.  Hill, 
and  B.  D.  Monroe,  of  counsel,)  for  the  People. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  an  indictment  against  the  plaintiff  in  error  for 
forging  a  bond.  The  plaintiff  in  error  pleaded  not  guilty, 
and  was  tried  by  a  jury,  who  returned  a  verdict  finding 
him  guilty  of  forgery,  and  fixing  his  punishment  at  im- 
prisonment in  the  penitentiary.  After  the  jury  was  polled 
and  the  verdict  was  entered  of  record,  the  defendant 
made  a  motion  for  a  new  trial,  supported  by  affidavits. 
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This  motion  for  new  trial  was  overruled,  and  exception 
was  taken  by  defendant's  counsel. 

No  objection  is  made  to  the  action  of  the  court  below 
in  admitting  or  refusing  to  admit  evidence,  or  in  giving" 
or  refusing  to  give  instructions.  The  sole  grounds,  upon 
which  it  is  sought  to  reverse  the  judgment,  are,  first,  that 
the  verdict  is  contrary  to  the  law  and  the  evidence;  and, 
secondly,  that  a  new  trial  should  have  been  granted  on 
the  newly  discovered  evidence,  as  shown  by  the  affidavits 
filed  on  the  motion  for  new  trial. 

First— As  to  the  point  that  the  verdict  is  not  sustained 
by  the  evidence. 

In  March,  1896,  plaintiff  in  error,  George  W.  Howell, 
entered  into  the  service  of  Merriam,  Collins  &  Co.,  whole- 
sale grocers  in  Chicago,  as  a  traveling  salesman.  Plain- 
tiff in  error  then  was,  or  had  been  a  resident  of  the  State 
of  Michigan,  and  was,  by  the  terms  of  his  employment, 
to  sell  goods  and  collect  accounts  for  said  firm.  To  secure 
the  faithful  performance  of  his  contract  with  said  firm 
he  was  required  to  give  a  bond.  He  entered  into  the  em- 
ployment at  once,  and,  in  the  prosecution  thereof,  traveled 
in  the  northern  part  of  Michigan.  He  executed  the  bond 
required  of  him  on  June  L^8,  1896,  and  delivered  the  same 
to  Merriam,  Collins  &  Co.  about  June  24,  1896.  The  bond 
sets  forth,  that  Howell  had  been  assigned  to  the  position 
of  salesman  by  Merriam,  Collins  &  Co.,  and  in  such  ca- 
pacity might,  during  the  term  of  his  e;piployment,  handle 
money  or  other  valuables  belonging  to  said  firm,  and,  in 
order  to  secure  them  against  loss,  furnish  them  a  bond 
for  $2000.00.  The  bond  is  signed  by  George  W.  Howell 
and  "Benj.  D.  King,"  with  a  seal  opposite  each  name. 

The  signatures  to  the  bond  purported  to  have  been 
witnessed  by  one  Prank  Joslyn.  The  indictment  alleges 
that  Howell,  on  June  23,  1896,  feloriiously,  fraudulently 
and  falsely  forged  and  counterfeited  said  bond. 

After'  giving  the  bond,  plaintiff  in  error  continued  to 
perform  services  for  the  firm  until  about  the  month  of 
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August,  1897,  at  which  time  it  appeared  that  he  was  in 
default  on  the  boud  to  the  amount  of  ^700.00.  Plaintiff 
in  error,  however,  denied  that  he  was  in  default  and  re- 
fused payment  of  the  bond.  Thereupon,  the  firm  notified 
the  surety  on  the  bond,  Benjamin  D.  King,  of  Muskegon, 
Michigan,  and  demanded  from  him  payment  of  the  sum 
due.  When  the  bond  was  given  to  the  firm  with  the  name 
of  King  upon  it  as  surety,  they  made  inquiries  as  to  the 
responsibility  of  King,  and,  finding  that  he  was  responsi- 
ble, accepted  the  bond  and  filed  it  away.  When  demand 
was  made  upon  King  by  the  firm  for  the  amount  of  the 
shortage  incurred  by  Howell  under  the  bond,  King  replied 
that  he  had  never  executed  any  such  bond,  and  refused 
payment  thereon. 

It  is  conceded,  that  the  bond  was  executed  in  Muske- 
gon, Michigan,  and  that  King  was  a  physician  in  active 
practice  in  that  place,  and  had  been  the  family  physician 
of  Howell  prior  to  the  time  of  the  alleged  making  of  the 
bond.  King  swore  upon  the  trial,  that  he  never  made 
any  such  bond,  and  never  signed  his  name  to  the  same. 
Six  witnesses  living  in  Muskegon  swore,  that  they  were 
acquainted  with  the  handwriting  of  King,  and  that  the 
signature  to  the  bond,  purporting  to  be  the  signature  of 
King,  was  not  in  his  handwriting.  One  of  these  witnesses 
was  the  cashier  of  a  bank  in  Muskegon  where  King  had 
done  business.  Another  was  the  teller  of  a  savings  bank 
where  King  had  done  business.  Two  of  these  witnesses 
were  druggists  in  Muskegon,  who  had  put  up  prescrip- 
tions for  King  as  a  physician.  One  of  them  was  the  sec- 
retary of  a  building  and  loan  association,  in  which  King 
was  a  director;  another  was  the  secretary  of  the  Curtis 
Automatic  Gate  Company  of  Muskegon,  of  which  King 
was  the  president. 

The  defendant  took  the  stand,  and  swore  that  the  bond 
was  signed  by  King  in  his  -presence.  Joslyn,  a  lawyer 
in  Muskegon  who  signed  the  bond  as  a  witness  to  the 
signatures,  swore  that  Howell  came  into  his  office,  and 


Digiti 


zed  by  Google 


P«b.  *99.]  Howell  v.  The  People.  179 

handed  him  the  bond  with  his  own  name  and  that  of 
King-  attached  to  it^  and  asked  him  to  witness  the  sig- 
nature of  King.  Joslyn  says,  that  he  took  the  bond,  and 
told  Howell  that  he  would  see  King  about  it.  Joslyn*s 
office  was  just  across  the  street  from  King's  in  Muskegon. 
Joslyn  says  that,  when  he  met  King  in  the  street  and 
asked  him  if  he  had  signed  a  bond  for  Howell,  King  an- 
swered "Yes."  The  evidence  shows  that,  before  the  time 
when  the  bond  in  question  is  alleged  to  have  been  exe- 
cuted, King  had  signed  two  other  bonds  for  Howell.  One 
of  these  other  bonds  had  been  given  by  Howell  to  a  firm 
in  Chicago  by  the  name  of  Puhl  &  Webb.  The  other  of 
the  prior  bonds,  signed  by  King,  had  been  given  to  a 
party  by  the  name  of  Lynch,  and  is  spoken  of  in  the  tes- 
timony as  the  Lynch  bond.  Howell  had  become  liable 
on  the  Lynch  bond  on  account  of  a  shortage  incurred 
thereon  by  him,  and  King,  in  June,  1896,  had  been  called 
upon  to  make  up  the  shortage  upon  this  Lynch  bond,  and 
at  that  time  was  having  trouble  in  reference  to  the  same. 
The  matter  of  the  Lynch  bond,  it  appears,  was  settled  in 
some  way  by  King.  Dr.  King  swears  that,  when  Joslyn 
asked  him  if  he  had  signed  a  bond  for  Howell,  he  sup- 
posed he  referred  to  the  Lynch  bond,  about  which  he  was 
at  that  time  having  trouble,  and  that  he  answered  "yes" 
for  that  reason,  knowing  nothing  at  that  time  about  the 
Merriam,  Collins  &  Co.  bond.  King  swears,  that  he  never 
heard  of  the  Merriam,  Collins  &  Co.  bond,  until  he  was 
called  on  by  Merriam,  Collins  &  Co.  in  August,  1897,  to 
pay  the  shortage  upon  that  bond. 

The  defense  sought  to  show  by  the  testimony  of  two 
witnesses,  to- wit,  a  brother  and  a  brother-in-law  of  How- 
ell, that  Dr.  King  had  made  admissions  prior  to  August, 
1897,  tending  to  show  that  he  had  knowledge  of  the  bond 
g'iven  to  Merriam,  Collins  &  Co.  The  object  of  this  tes- 
timony was  to  contradict  the  statement  of  King  that  he 
never  heard  of  the  latter  bond  until  August,  1897.  It 
clearly  appears  from  the  cross-examination  of  one  of 
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these  witnesses,  that  the  bond  referred  to  in  his  conver- 
sation with  Dr.  King  was  not  the  bond  here  in  question, 
but  one  of  the  previous  bonds  that  had  been  given  by 
King.  We  do  not  regard  the  testimony  of  these  witnesses, 
introduced  for  the  purpose  of  contradicting  King  by  show- 
ing prior  admissions  inconsistent  with  his  testimony  on 
the  stand,  as  establishing  the  admissions  claimed. 

We  have  thus  stated  the  material  portions  of  the  tes- 
timony in  the  case.  We  are  unable  to  say,  that  the  ver- 
dict is  so  clearly  contrary  to  the  weight  of  the  evidence 
as  to  justify  us  in  setting  it  aside.  The  jury  are  the 
judges  of  the  facts  and  of  the  weight  of  the  evidence. 
They  saw  the  witnesses,  and  heard  their  testimony,  and 
evidently  believed  that  the  bond  was  not  executed  by  the 
surety,  as  claimed  by  the  plaintiff  in  error.  *'The  question 
of  the  credibility  of  witnesses  is  one  peculiarly  for  the 
jury,  and  we  think  their  finding  in  that  respect  must  in 
this  case  be  accepted  as  final."  {Beuii  v.  People,  124  111.  576). 

The  objection  that  the  verdict  is  contrary  to  the  law 
and  the  evidence  cannot  be  sustained. 

Second — As  to  the  overruling  of  the  motion  for  new 
trial  upon  the  ground  of  newly  discovered  evidence. 

Upon  the  trial  the  plaintiff  in  error,  in  his  testimony, 
did  not  say  that  any  other  person  was  present  when,  as  he 
claims,  the  bond  was  signed  by  Dr.  King,  except  Dr.  King 
and  himself.  Upon  the  motion  for  new  trial  he  filed  an  , 
affidavit,  that  one  Chadwick  went  with  him  to  Dr.  King's 
office  when  the  bond  was  signed,  and  stood  there  and  saw 
King  sign  the  bond.  He  gives,  as  a  reason  why  Chad- 
wick was  not  produced  upon  the  trial,  that  he  had  for- 
gotten the  name  of  the  person,  who  went  with  him  to 
King's  office,  and  at  that  time  was  unable  to  recall  the 
name  of  such  person.  His  affidavit  is  a  singular  one,  in 
view  of  the  fact  that  he  had  known  Chadwick  for  a  num- 
ber of  years.  He  also  says,  that  he  had  some  business 
with  Chadwick  at  that  time  at  his  mother's  house  with 
reference  to  the  purchase  of  some  property  by  Chadwick 
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from  his  mother.  He  produces  the  evidence  of  four  per- 
sons in  Muskeg^on,  who  swear  that  Chad  wick  is  a  reliable 
person,  while  the  State  produced  the  evidence  of  nine 
persons  in  Muskegon  who  swear  that  Chadwick  rented 
rooms  in  Muskegon  for  gambling  and  assignation  pur- 
poses, and  was  a  man  whose  reputation  for  truth  and 
veracity  was  very  bad,  and  whom  they  would  not  believe 
under  oath. 

We  pass  no  opinion  upon  the  truth  or  falsity  of  these 
affidavits  filed  by  the  plaintiff  in  error  upon  the  motion 
for  new  trial,  and  do  not  wish  to  be  understood  by  any- 
thing here  said,  as  indorsing  the  practice  of  filing  affi- 
davits attacking  the  character  or  credibility  of  persons, 
whose  affidavits  are  submitted  to  the  court  upon  a  motion 
for  new  trial.  In  this  case  we  are  of  the  opinion,  that  the 
court  committed  no  error  in  overruling  the  motion  for 
new  trial,  upon  the  ground  that  the  affidavit  of  the  plain- 
tiff in  error,  filed  upon  that  motion,  does  not  show,  that 
he  used  reasonable  diligence  to  discover  the  witness, 
Chadwick,  with  a  view  of  presenting  his  testimony  upon 
the  trial  of  the  case. 

Plaintiff  in  error  states  in  his  affidavit,  that  he  made 
every  effort  to  find  Chadwick,  but  could  not  do  so.  This 
averment  in  the  affidavit  was  not  sufficient  to  show  dili- 
gence in  the  matter  of  procuring  Chadwick's  testimony 
upon  the  trial.  Application  might  have  been  made  to  the 
court  for  a  continuance  of  the  cause,  in  order  to  give  time 
for  the  ascertainment  of  the  name  of  the  person,  who  is 
alleged  to  have  been  present  at  the  alleged  time  of  the 
signing  of  the  bond.  No  such  application  was  made. 
"All  due  diligence  must  be  exacted  of  parties  in  making 
preparation  for  trial.  If  a  party,  before  trial,  knows  of 
the  existence  of  needed  testimony,  he  should  exhaust  all 
reasonable  means  in  his  power  to  secure  the  evidence  up- 
on his  trial.  If  he  fails  to  do  so,  and  chooses  to  take  the 
risk  of  going  into  trial  in  the  absence  of  the  testimony, 
and  there  be  an  adverse  verdict,  he  should  be  left  to  abide 
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the  consequence,  and  not  have  granted  to  him  a  new  trial 
for  the  purpose  of  the  procurement  of  such  testimony 
upon  another  trial.  Any  other  practice  would  be  perni- 
cious in  its  operation."    {Bean  v.  People,  supra). 

In  the  application  for  a  new  trial  upon  the  g'round  of 
newly  discovered  evidence  the  affidavit  of  the  plaintiff  in 
error,  alleg"ing"  that  he  had  made  every  effort  to  find  Chad- 
wick  before  the  trial,  fails  to  show  of  whom  he  made  in- 
quiry,  and  for  this  reason  is  not  sufficient  to  establish  the 
exercise  of  due  diligence.    {Smith  v.  Wagamaii,  58  Iowa,  11). 

The  court  was  justified  in  refusing  to  grant  a  new 
trial  upon  the  ground  of  newly  discovered  evidence  for 
the  insufficiency  of  the  affidavit  in  the  respect  above  in- 
dicated. Accordingly  the  judgment  of  the  criminal  court 
of  Cook  county  is  affirmed.  Judgment  affirmed. 


!i78  294*  Seymour  A.  Blake  et  ah 

1178    1821 

^2n    .i??'  The  State  Bank  of  Freeport. 

89a  *444i 

178      182!  Opinion  filed  February  17,  1S99. 

92a,  1191  ^  .       ^ 

a9aa    194|        j    Judgments  and  decrkes— ^oircr  of  court  to  set  aside  a  judgment 

1''8      182|     ly  confession  is  an  enuitahle  one.     An  application  to  set  aside  a  judg^- 

102     ^566     ^^^^  ^y  confession  is  addressed  to  the  sound  discretion  of  the  court, 

98a  169B     *^^^  calls  for  the  exercise  of  the  equitable  power  of  the  court  over 

its  own  judgements. 

2.  ^AMK—judyment  by  confession  not  set  aside  for  irregularities  unless 

there  is  a  good  defense.  A  judg^ment  by  confession  should  not  be  set  aside 


178      182 
|101a  '2 
ilOla  ^6 

17y      182!    for  mere  irreg^ularities  or  defects  in  the  proceeding's  unless  a  g^ood 
104a  ^287     defense  is  show^n,  but  if  it  is  apparently  unjust  it  may  be  opened 
178      jygj    and  permitted  to  stand  as  security  until  the  case  can  be  heard. 
218      88l|  3.  Same — affidavit  of  genuineness  of  signature  may  be  made  before  note 

is  due.  The  atUdavit  of  the  genuineness  of  the  sig^nature  to  a  judg- 
ment note  may  be  made  at  any  time  after  such  sig-nature  is  in  ex- 
istence, whether  the  note  is  due  or  not. 

4.  Samk— judgment  by  coyifession  cannot  be  contradicted.  Ajudg'ment 
by  confession  j;rtma/ad€  reg^ular  in  all  respects  cannot  be  impeached 
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by  affidavits  that  tbe  plea  of  confession  was  prepared  and  signed 
the  nig^ht  before  the  note  was  due. 

5,  Fraud — what  not. fraud  in  procuring  exeaition  ofwai-rant  of  cUioV' 
ney.  A  judgment  by  confession  on  a  note  for  a  bona  fide  debt  will 
not  be  set  aside  for  alleg-ed  fraud  in  procuring-  the  execution  of  the 
warrant  of  attorney,  arising^  from  the  facts  that  the  maker,  being" 
without  his  glasses,  was  unable  to  read  the  warrant,  and  that  the 
payee's  agent  did  not  read  it  distinctly  enough  to  enable  the  maker 
to  comprehend  that  he  was  signing  a  judgment  note. 

State  Bank  of  Freeport  v.  Blake^  78  111.  App.  166,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Winnebago  county;  the  Hon.  Charles  E.  Pul- 
ler, Judge,  presiding. 

A.  D.  Early,  for  appellants. 

William  Marshall,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

A  judgment  by  confession  in  favor  of  appellee,  against 
appellant  Seymour  A.  Blake,  was  entered  September  4, 
18U7,  in  the  circuit  court  of  Winnebago  county  for  $3515,68, 
which  was  the  amount  of  a  promissory  note  executed  by 
said  Blake  to  appellee  September  3,  1897,  with  interest, 
and  $15  for  attorney's  fees.  On  September  13,  1897,  Blake 
executed  a  voluntary  assignment  for  the  benefit  of  his 
creditors  to  appellant  Joel  B.  Whitehead,  and  on  October 
12,  1897,  appellants  entered  their  motion  to  vacate  said 
judgment.  The  motion  was  heard  upon  affidavits  and  was 
allowed,  and  an  order  was  entered  setting  aside  the  judg- 
ment and  quashing  an  execution  which  had  been  issued 
thereon.  On  ajjpeal  to  the  Appellate  Court  that  order 
was  reversed  and  this  appeal  was  prosecuted. 

Such  an  application  as  this  is  addressed  to  the  sound 
discretion  of  the  court,  and  calls  for  the  exercise  of  the 
equitable  power  of  the  court  over  its  own  judgments. 
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A  court  of  law,  being  invested  with  such  power,  will  not 
send  a  defendant  against  whom  a  judgment  has  been  en- 
tered by  confession,  to  a  court  of  equity  for  redress,  but 
the  power,  whether  exercised  by  a  court  of  law  or  of 
equity,  is  an  equitable  one,  to  be  governed  by  the  same 
principles.  If  a  judgment  so  entered  was  not  confessed 
by  authority  of  the  defendant  it  will  be  void  for  want  of 
power  to  confess  it,  and  a  defendant  who  is  injured  by  it 
may  have  it  set  aside  upon  motion.  (Stein  v.  G^ood, -115  111. 
93;  Whitney  v.  Bohleriy  157  id.  571.)  So,  also,  if  a  power  to 
confess  a  judgment  has  been  obtained  by  fraud,  so  that 
it  is  vitiated  and  rendered  a  nullity  by  such  fraud,  it  will 
be  set  aside.  {Kingman  ^  Co.  v.  Beinemer,  166  111.  208.)  In 
such  cases  the  judgment  is  to  be  considered  as  absolutely 
void.  For  mere  irregularities  or  defects  in  the  proceed- 
ings the  court  will  not  set  aside  a  judgment  except  where 
a  good  defense  on  the  merits  is  shown,  but  if  the  judg- 
ment is  unjust  and  against  conscience  it  will  be  opened, 
and  permitted  to  stand  as  security  until  the  case  can  be 
heard  on  its  merits.  Fusing  v.  Brainard,  36  111.  79;  Farwell 
Y.Meyer,  id.  510;  Holmes  y. Parker,  125  id.  478;  Hansen  v. 
Schlesinger,  id.  230. 

In  this  case  no  defense  on  the  merits  was  shown.  The 
debt  for  which  the  note  was  given  was  due  and  was  just, 
and  so  is  the  judgment.  The  grounds  upon  which  the 
judgment  is  attacked  are  alleged  irregularities  in  the 
execution  of  the  power,  and  fraud  in  procuring  the  exe- 
cution of  the  warrant.  One  of  these  grounds  is,  that  the 
affidavit  that  the  signature  of  Blake  was  genuine  was 
made  September  3,  1897,  before  a  cause  of  action  had  ac- 
crued on  the  note.  This  is  not  a  good  objection.  The 
office  of  such  an  affidavit  is,  not  to  prove  a  cause  of  ac- 
tion, but  to  establish  the  fact  that  the  signature  is  genu- 
ine. There  is  no  reason  why  the  fact  may  not  as  well  be 
proved  at  any  time  after  the  making  of  the  signature  as 
after  a  cause  of  action  has  arisen.  Where  the  attempt  is 
to  furnish  evidence  of  a  cause  of  action,  such  cause  of 
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action  must  have  accrued  when  the  proof  is  made;  but 
where  it  is  necessary  to  prove  a  si^ature,  all  that  is 
necessary  is  that  the  signature  shall  be  in  existence  and 
can  be  identified.  There  can  be  no  possible  difference 
whether  the  affidavit  was  made  at  one  time  or  another, 
after  the  fact  to  be  proved  exists.  If  the  time  when  the 
affidavit  was  made  constituted  any  objection  at  all,  it 
would  not  be  available  without  showing  a  g^ood  defense, 
and  that  is  not  attempted. 

All  the  necessary  papers  were  filed  at  the  time  of  the 
entry  of  judgment  and  the  judg-ment  and  proceedings  are 
regular  on  their  face.  There  is  an  attempt,  however,  to 
show  by  affidavits  that  the  plea  confessing-  the  cause  of 
action  was  written  and  signed  the  night  before  it  was 
filed  in  the  clerk's  office,  and  that,  therefore,  the  judg- 
ment was  confessed  prematurely,  before  the  note  was 
due.  The  warrant  of  attorney  authorized  the  confession 
of  the  judgment  at  any  time  after  the  date  of  the  note, 
and  there  was,  therefore,  no  power  to  confess  a  judgment 
on  the  day  of  the  date  of  the  note,  at  which  time  the  affi- 
davits state  the  plea  was  drawn  and  signed.  {Waterman 
V.  Jones,  28  111.  54.)  It  is  conceded  that  a  judgment  could 
properly  be  confessed  on  September  4,  1897,  when  the 
judgment  was  entered,  and  it  is  immaterial  when  the  plea 
and  confession  were  written  and  signed.  The  execution 
of  the  power  was  by  the  entry  of  appearance  and  con- 
fession, and  what  was  done  in  the  way  of  preparation  for 
such  execution  was  immaterial.  Furthermore,  the  judg- 
ment could,not  be  attacked  in  that  way.  A  judgment  by 
confession  has  all  the  qualities,  incidents  and  attributes 
of  other  judgments.  The  legislature  has  fixed  and  pro- 
vided for  the  judgment,  and  authorized  the  clerk  to  enter 
it  upon  the  filing  of  the  proper  papers.  The  clerk,  in 
making  such  entry,  records  the  conclusion  and  finding  of 
the  law,  and  the  judsfment  is  of  the  same  character  as 
any  other.  {Livg  v.  King^  91  111.  571.)  While  it  may  be 
shown  that  there  was  no  power  to  enter  the  appearance 
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of  the  defendant  or  that  an  execution  was  issued  before 
the  judg^ment  was  entered,  the  record  imjports  verity  and 
cannot  be  contradicted.  {Knights  v.  Martin,  155  111.  486.) 
To  enter  upon  an  investijnration  of  such  questions  as  when 
and  where  the  plea  was  drawn  and  signed  or  by  whom 
it  was  brought  to  the  clerk's  office,  and  whether  plain- 
tiff's attorney  was  such  a  person  as  could  be  authorized 
to  deliver  it  to  the  clerk,  would  be  wholly  improper.  The 
record  recites  the  entry  of  the  appearance  by  the  attor- 
ney for  Blake  and  the  confession  of  the  judgment  in  due 
and  proper  form. 

The  remaining  ground  for  setting  aside  the  judgment 
is,  that  the  execution  of  the  note  with  the  pOwer  of  at- 
torney was  obtained  by  fraud.  Seymour  A.  Blake,  Oscar 
Norton  and  Charles  A.  Norton  were  partners  doing  busi- 
ness under  the  name  of  the  Bank  of  Durand.  Charles  A. 
Norton  was  the  son  of  Oscar  Norton  and  son-in-law  of 
Blake,  and  was  the  managing  partner.  When  the  Bank 
of  Durand  was  opened,  in  September,  1891,  the  appellee 
loaned  said  parties,  under  said  name,  $4100  to  do  banking 
business,  and  from  that  time  on  they  were  debtors  of  ap- 
pellee for  money  loaned,  evidenced  by  promissory  notes 
and  secured  by  collateral  notes  supposed  to  have  been 
made  by  customers  of  the  Bank  of  Durand.  On  Septem- 
ber 3, 1897,  when  the  note  was  made,  the  Bank  of  Durand 
owed  appellee  $9000,  in  two  notes  of  $5500  and  $3500,  re- 
spectively, and  secured  by  such  collaterals  of  the  face 
value  of  about  $14,000.  Appellee  then  learned  that  most 
of  the  collateral  notes  were  forged  by  Charles  A.  Norton, 
and  its  cashier  went  to  Durand  to  see  what  could  be  done 
towards  securing  its  claim.  The  note  in  question  in  this 
case  was  then  made  by  Blake  to  take  up  said  note  of 
$3500,  which  was  then  surrendered  to  him.  He  was  fully 
on  his  guard,  and  refused  to  sign  the  tirst  note  drawn  be- 
cause it  was  due  one  day  after  date,  but  agreed  to  sign 
this  note,  and  understood  it,  with  the  exception,  as  he 
claims,  of  the  warrant  of  attorney.     The  alleged  ground 
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of  fraud  in  respect  to  that  is,  that  he  had  no  glasses  and 
his  eyesight  was  poor,  so  that  he  could  not  read  the  war- 
rant, which  was  in  fine  print,  and  that  when  the  cashier 
read  the  note  at  his  request  he  did  not  read  it  distinctly 
so  that  he  was  able  to  comprehend  that  the  note  was  a 
judgment  note.  Without  going  into  details,  we  are  well 
satisfied  with  the  conclusion  of  the  Appellate  Court  that 
there  was  no  fraud  in  the  respect  claimed. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  North  Chicago  Street  Railroad  Company 

V. 
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Sarah  B.  Brown.  lou  »i86| 

|178      1871 
Opinion  filed  February  17, 1899.  '^^    ■3881 

1.  Street  railways — tchen  passenger  is  justified  in  stepping  from 
car.  A  passenger  on  a  street  car  who  goes  out  upon  the  platform 
after  the  conductor  has  called  the  name  of  a  street,  and  is  stand- 
ing upon  the  step  when  the  car  stops,  is  justified  in  alighting. 

2.  Pleading — general  allegatifm  covers  damages  necessarily  resulting 
from  act  complained  of.  A  general  averment  that  the  plaintiff  was 
prevented  by  her  injury  "from  attending  to  the  transaction  of  her 
affairs"  is  a  sufficient  allegation  of  damage,  where  the  plaintiff  is 
a  common  laborer,  who  testifies,  without  objection,  that  she  was 
employed  by  a  certain  person  as  housekeeper,  doing  washing,  iron- 
ing, scrubbing  and  baking,  for  ten  dollars  a  month  and  board. 

North  Chicarjo  Street  R.  R.  Co.  v.  Brown,  76  111.  App.  654,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding". 

Egbert  Jamieson,  and  John  A.  Rose,  for  appellant. 

L.YNDEN  Evans,  and  Arnd&  Arnd,  (Frederick  Arnd, 
of  counsel,)  for  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  action  brought  by  Sarah  B.  Brown  to  re- 
cover for  a  personal  injury  allegfed  to  have  been  sustained 
through  the  negligence  of  the  North  Chicago  Street  Rail- 
road Company.  The  declaration  contained  one  count,  in 
which  it  was  in  substance  alleged  that  on  February  15, 
1891,  the  plaintiff  was  a  passenger  on  one  of  the  defend- 
ant's Lincoln  avenue  cable  cars,  and  that  upon  its  arrival 
at  Larrabee  street,  while  the  plaintiff,  who  was  exercis- 
ing all  due  care  and  diligence  on  her  part,  was  about 
to  alight,  the  defendant  negligently  caused  the  car  to  be 
suddenly  started,  throwing  her  to  the  ground,  whereby 
she  was  greatly  cut,  bruised,  hurt  and  wounded,  and  her 
hip  was  broken,  and  she  became  sick,  sore,  lame  and  dis- 
ordered, and  so  remained  from  thence  hitherto,  during  all 
of  which  time  she  suffered  great  pain  and  was  prevented 
from  attending  to  the  transaction  of  her  affairs,  and  was 
obliged  to  lay  out,  and  did  lay  out,  large  sums  of  money 
in  and  about  endeavoring  to  be  healed,  to  the  damage, 
etc.  To  the  declaration  the  defendant  pleaded  the  gen- 
eral issue,  and  on  a  trial  plaintiff  recovered  a  judgment 
for  $5000,  which,  on  appeal,  was  affirmed  in  the  Appel- 
late Court. 

The  court  gave  three  instructions  for  the  plaintiff,  and 
a  reversal  of  the  judgment  is  asked  on  the  alleged  ground 
that  the  first  and  third  instructions  are  erroneous.  They 
are  as  follows: 

1.  "If  the  jury  believe,  from  the  evidence  in  this  case, 
that  the  defendant  controlled  and  operated,  for  the  pur- 
pose of  carrying  passengers  for  hire,  certain  street  cars 
upon  Lincoln  avenue,  in  the  city  of  Chicago,  Cook  county, 
Illinois,  and  that  the  plaintiff,  on  or  about  the  15th  day 
of' February,  1891,  was  a  passenger  for  hire  on  one  of  the 
said  cars  of  the  defendant,  and  that  the  defendant,  by  its 
servant,  caused  the  said  car  to  be  stopped  for  the  purpose 
of  allowing  passengers  to  alight  therefrom,  and  the  plain- 
tiff was  in  the  act  of  alighting  from  said  car  while  said 
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car  was  so  stopped,  and  while  in  the  act  of  alighting  from 
said  car  was  using  all  reasonable  care  and  caution  to 
avoid  the  injury  complained  of  in  the  declaration,  and 
that  the  defendant,  through  its  servant,  negligently  and 
carelessly  caused  said  car  to  be  set  in  motion  while  the 
plaintiff  was  so  alighting  from  said  car,  and  that  thereby 
the  plaintiff  was  injured,  then  the  jury  should  find  the 
defendant  guilty." 

3.  "The  court  instructs  the  jury  that  if,  under  the  evi- 
dence and  the  instructions  of  ttie  court,  the  jury  find  the 
defendant  guilty,  then,  in  assessing  the  plaintiff's  dam- 
ages, the  jury  may  take  into  consideration  not  only  the 
loss  and  immediate  damage  arising  from  the  injury  re- 
ceived at  the  time  of  the  accident,  but  also  the  i)ermanent 
loss  and  damage,  if  any  is  proved  by  the  evidence,  aris- 
ing from  any  disability  resulting  to  the  plaintiff  from  the 
injury  in  question,  which  renders  her  less  capable  of  at- 
tending to  her  business  than  she  would  have  been  if  the 
injury  had  not  been  received." 

It  is  insisted  in  the  argument  that  there  is  no  evidence 
whatever  in  the  record  tending  to  prove  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  at  the  time  of  the 
accident,  and  for  this  reason  the  first  instruction  was 
erroneous.  It  may  be  conceded  that  plaintiff  could  not 
recover  unless  she  was  in  the  exercise  of  ordinary  care 
at  the  time  of  the  accident,  and  if  there  was  no  evidence 
whatever  in  the  record  tending  to  show  ordinary  care  on 
her  part,  the  argument  Ihat  there  was  no  evidence  upon 
which  the  instruction  could  be  predicated  might  be  re- 
garded as  well  taken.  But  upon  an  examination  of  the 
record  it  will  be  found  that  there  is  evidence  tending  to 
prove  ordinary  care  on  the  part  of  plaintiff.  She  testi- 
fied that  when  the  conductor  called  out  Webster  avenue 
and  Larrabee  street  she  got  up  and  stepped  out  on  the 
platform  with  a  view  to  getting  off  the  car.  "The  car  had 
crossed  Webster  avenue  when  I  went  out  on  the  front 
platform.     Then  it  came  to  a  stop.     I  was  on  the  lower 
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step  of  the  grip  when  it  stopped.  When  I  saw  that  the 
car  was  stopped  I  got  off.  There  was  no  motion  of  the 
car.  I  was  particular.  When  the  car  stopped  I  was  hold- 
ing with  both  hands  and  I  had  one  foot  to  the  ground. 
Just  as  soon  as  the  car  stopped  I  put  my  foot  on  the 
ground.  When  I  put  my  foot  on  the  ground  I  did  not 
release  my  hold  with  my  hands,  but  when  I  was  about 
to  lift  the  other  foot  the  car  jerked  before  I  had  time  to 
lift  it."  If  the  car  stopped  as  the  witness  testified  it  did, 
she  had  a  right  to  presume  it  would  not  start  up  until 
she  had  sufficient  time  to  get  off,  and  acting  on  this  pre- 
sumption she  was  justified  in  stepping  off  as  she  did. 

It  is  also  claimed  that  the  instruction  entirely  omits 
the  question  as  to  whether  the  negligence  of  plaintiff  was 
the  proximate  cause  of  the  injury;  also,  that  it  requires 
of  plaintiff  reasonable  care  but  does  not  instruct  the  jury 
as  to  what  is  reasonable  care.  If  the  instruction  was  not 
technically  accurate  in  the  respects  mentioned,  the  ob- 
jections are  obviated  in  other  instructions  given  by  the 
court.  In  defendant's  instruction  No.  6  the  jury  were 
plainly  told  that  if  they  believed,  from  the  evidence,  that 
the  plaintiff  was  negligent,  and  such  negligence  was  the 
cause  of  the  injury,  they  should  return  a  verdict  of  not 
guilty.  In  instruction  No.  7  the  jury  were  told  that  "a 
person  attemptiog  to  alight  from  a  street  car  is  bound, 
under  any  and  all  circumstances,  to  use  ordinary  care  and 
caution  to  avoid  injury  to  herself,  and  if  she  fails  to  use 
such  care,  and  is  injured  by  reason  thereof,  the  owner  of 
the  car  cannot  be  held  liable  for  such  injury." 

In  regard  to  the  third  instruction  it  is  said  there  is  no 
allegation  in  the  declaration  of  special  damage  resulting 
to  plaintiff  from  her  incapability  of  attending  to  her  bus- 
iness, and  hence  it  is  claimed  that  the  instruction  was 
erroneous  in  informing  the  jury  that  they  might  take  into 
consideration,  in  assessing  plaintiff's  damages,  her  per- 
manent loss  and  damage  resulting  from  the  injury  which 
rendered  her  less  capable  of  attending  to  her  business 
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than  she  would  have  been  if  the  injury  had  not  been  re- 
ceived. We  do  not  regard  the  instruction  erroneous.  The 
plaintifif  was  a  common  hiborer.  The  declaration  avers 
that  plaintiff  was  prevented  "from  attending  to  the  trans- 
action of  her  affairs,"  and  plaintiff  testified  that  she  was 
housekeeper  for  Mr.  Thomas,  doing  washing,  scrubbing, 
baking  and  ironing,  and  that  she  received  for  the  same 
ten  dollars  a  month  and  her  board.  No  objection  was 
made  in  the  trial  court  to  the  introduction  of  this  evi- 
dence. The  damages  which  plaintiff  sustained  because 
of  her  incapacity  to  continue  work  were  such  as  neces- 
sarily resulted  from  the  act  complained  of,  and  in  such 
a  case,  special  damage  need  not  be  averred.  As  is  prop- 
erly said  in*  appellee's  brief,  it  is  only  in  that  class  of 
cases  where  thje  damages  are  not  the  necessary  result  of 
the  act  complained  of,  and  are  therefore  not  implied  in 
law,  that  they  must  be  specially  averred,  such  as  loss  of 
profits,  a  particular  engagement,  etc.  In  Chicago  and  Erie 
Railroad  Co,  v.  Meechy  163  111.  305,  in  discussing  a  similar 
question,  we  said  (p.  814):  "The  rule  deducible  from  the 
cases  in  this  State  is,  that  in  order  to  recover  compensa- 
tion for  inability  to  work  at  the  plaintiff's  ordinary  and 
usual  employment  or  business,  all  that  is  necessary  in 
the  declaration  is  the  general  averment  of  such  inability 
caused  by  the  injury,  and  consequent  loss  and  damage, 
and  that  proof  of  his  particular  employment  or  business, 
and  of  his  ordinary  wages  or  earnings  therein,  is  admis- 
sible in  evidence  under  such  general  averment,  but  that 
when  it  is  sought  to  recover  for  loss  of  profits  or  earnings 
that  depend  upon  the  performance  of  a  special  contract 
or  engagement,  then  these  special  and  particular  dam- 
ages, and  the  facts  on  which  they  are  based,  must  be  set 
out  in  the  declaration.  The  distinction  we  have  noted 
may  be  a  relaxation  of  the  common  law  rule,  but  it  is 
founded  upon  the  precedents  to  be  found  in  our  Reports." 
The  judgment  of  the  Appellate  Court  will  be  aftirmed. 

Judgment  ajflnncd. 
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The  Chicago  and  Alton  Railroad  Company 

V. 

Emma  Esten. 

Opinion  filed  February  17, 1899. 

1.  Railroads — communication  of  fire  by  engine  need  not  be  proved  by 
direct  eindence.  Evidence  that  an  unused,  closed  and  locked  elevator 
adjoining"  a  side-track  was  seen  to  be  on  fire  in  its  cupola  just  after 
an  eng'ine  had  passed  emitting"  sparks  tends  to  show  the  fire  was 
communicated  by  the  engine,  where  there  had  been  no  fire  in  the 
elevator,  the  wind  was  blowing  from  the  eng'ine  toward  the  building, 
and  the  defendant  advances  no  other  reasonable  theory  as  to  the 
origin  of  the  fire. 

2.  Evidence — what  mill  not  justify  inference  that  fire  teas  burning  in 
private  house.  Evidence  that  the  burning  of  an  elevator  was  at  a 
time  of  year  when  it  might  be  presumed  the  weather  was  cold  has 
no  tendency  to  prove  that  a  fire  was  burning  in  a  house  near  the 
elevator,  the  occupants  of  which  had  been  in  bed  for  over  an  hour 
before  the  elevator  fire  broke  out,  from  which  it  is  claimed  sparks 
might  have  been  carried  to  the  burned  building. 

3.  Same — tclien  error  in  admitting  evidence  voill  not  reverse.  Error  in 
permitting  a  witness  who  had  no  knowledge  of  how  an  elevator 
took  fire,  to  give  her  conclusion  that  there  was  no  other  way  for 
it  to  take  fire  except  from  a  passing  engine,  is  not  ground  for  re- 
versal, where,  under  the  evidence,  there  was  no  other  reasonable 
conclusion  to  be  drawn. 

4.  Instructions — words  "priinafacie*^  may  be  usedmthout  explaining 
their  meaning.  An  instruction  repeating  the  language  of  the  statute 
making  the  fact  of  the  communication  of  fire  from  a  locomotive 
prima  facie  evidence  of  negligence,  is  not  erroneous  in  not  explain- 
ing the  meaning  of  the  words  ^'prima  fade.** 

5.  Appeals  and  errors— ir/uj^/ier  prima  facie  case  is  overcome  is  not 
for  the  Supreme  Court.  Whether  a  prima  facie  case  of  negligence, 
made  by  evidence  tending  to  prove  the  fact  of  the  communication 
of  a  fire  from  defendant's  engine,  has  been  overcome  is  not  a  ques- 
tion for  the  Supreme  Court. 

Chicago  and  Alton  Railroad  Co.  v.  Esten,  78  111.  App.  326,  alBttrmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Logan  county;  the  Hon.  John  H.  Moffett, 
Judge,  presiding. 
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Blinn  &  Harris,  for  appellant: 

After  the  evidence  is  closed,  if  the  proof  is  of  such 
character  that  if  a  verdict  be  found  for  the  plaintiff  the 
court  will  set  it  aside,  then  it  is  the  duty  of  the  trial 
court  to  instruct  the  jury  to  find  for  the  defendant,  and 
the  refusal  of  such  an  instruction  raises  a  question  of  law 
in  the  Supreme  Court.  Railroad  Co.  v.  Adler,  129  111.  339. 

Proof  that  a  train  passed  an  elevator  located  within 
thirty  feet  of  the  main  track  and  forty  feet  from  an  oc- 
cupied dwelling  house,  and  that  shortly  after  the  train 
passed  the  elevator  facing  the  track  and  the  dwelling 
house  was  discovered  to  be  on  fire,  is  not  sufficient  proof 
to  show  the  fire  was  caused  by  sparks  from  the  engine. 
The  law  requires  positive  proof  that  would  negative  every 
probable  cause.  Shearman  on  Negligence, (3d  ed.)  sec.  333; 
Sheldon  v.  Railroad  Co,  29  Barb.  226;  Smith  v.  Railroad  Co, 
37  Mo.  287. 

Where  it  appears  from  the  proof  that  an  engine  al- 
leged to  have  caused  the  fire  was  provided  with  the  most 
approved  spark-arrester  in  general  use;  that  it  was  in 
good  order;  that  the  engine  was  in  good  order  and  man- 
aged by  an  experienced,  careful  and  skillful  engineer,  who 
controlled  the  engine  in  a  careful  and  skillful  manner,  it 
is  an  absolute  defense,  although  a  spark  did  escape  and 
cause  fire  to  a  building.  Pennsylvania  Co,  v.  Stoelke,  104  111. 
205;  3  Wood  on  Railroads,  1577;  Railroad  Co,  v.Quaintance^ 
58  111.  392;  Railway  Co,  v.  Pennell,  94  id.  450;  Railway  Co,  v. 
Smithy  11  111.  App.  350;  Collins  v.  Railroad  Co.  5  Hun,  503; 
Railioay  Co.  v.  Hunt,  24  111.  App.  646;  Vaughn  v.  Railway  Co, 
5  Hun,  679;  RaUroad  Co,  v.  Schultz,  93  Pa.  51. 

Permitting  a  witness  to  give  an  opinion  as  to  what 
caused  the  fire  is  reversible  error.  Graham  v.  Pennsylvania 
Co.  12  L.  R.  A.  295. 

It  is  error  to  permit  a  witness  who  was  not  present 
when  the  fire  commenced,  to  give  his  opinion  as  to  what 
caused  the  building  to  be  fired.  It  is  directly  invading 
the  province  of  the  jury.  7  Am.  &  Eng.  Ency.  of  Law,  492; 
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Abbott  V.  State,  86  N.  Y.  471;  Glass  Co.  v.  Lovell,  7  Cush.  321; 
2  Best  on  Evidence,  sees,  512,  513. 

Althoug^h  an  instruction  states  correctly  a  proposition 
of  law,  if  the  lang^uage  used  is  not  such  as  is  generally 
understood,  or  contains  a  technical  expression  calculated 
to  mislead  a  jury,  it  should  not  be  given.  Aultman  &  Co, 
V.  Connoi\  25  111.  App.  656;  Moshier  v.  Kitchcll,  87  111.  18;  Trish 
V.  Newell,  62  id.  198;  Railroad  Co,  v.  Haii8h,\2  111.  App.  88. 

Beach  &  Hodnett,  for  appellee: 

In  an  action  against  a  railroad  company  for  setting 
fire  to  buildings,  the  question  as  to  where  and  from  what 
source  the  fire  originated  is  one  of  fact  for  the  determi- 
nation of  the  jury.  Raihoay  Co.  v.  Tripp,  175  111.  251;  Rail- 
road Co,  V.  Schenck,  64  111.  App.  24;  Railway  Co,  v.  Pindar, 
53  111.  447;  Dean  v.  Railway  Co.  39  Minn.  413;  Railroad  Co. 
v.  Matthetos,  49  Pac.  Rep.  27;  Hemmi  v.  Railroad  Co,  70  N.W. 
Rep.  746;  Torpey  v.  Railway  Co,  2  Mo.  App.  1004;  Railway 
Co.  V.  Stevens,  43  Pac.  Rep.  434. 

Where  the  fire  was  started  at  a  distance  of  sixty  or 
seventy  feet  from  the  engine,  by  sparks  and  cinders  of 
size  and  vitality  sufficient  to  ignite  the  roof  of  a  build- 
ing, such  facts  tend  to  negative  the  claim  that  the  spark 
arrester  was  in  good  repair  and  condition  at  the  time  of 
the  accident.  Railroad  Co,  v.  Spencer,  47  111.  App.  503;  Rail- 
road Co,  V.  Smith,  42  id.  527;  Callaway  v.  Sturgeon^  58  id. 
159;  Hagen  v.  Railroad  Co,  86  Mich.  615. 

Where  a  prima  facie  case  is  made  by  showing  that  fire 
escaped  from  a  passing  engine,  the  burden  of  proof  is 
changed  to  the  defendant.  The  finding  of  the  jury  up- 
on that  is^ue  will  not  be  disturbed  unless  the  verdict  is 
wholly  unwarranted  by  the  evidence  in  the  case.  Railroad 
Co.  V.  Storts,  47  111.  App.  342;  Railroad  Co,  v.  Kingman,  49 
id.  43;  Railroad  Co,  v.  Holderman,  56  id.  144;  Railroad  Co.  v. 
Spencer,  47  id.  503. 

The  escape  of  fire  from  appellant's  engine  was  the 
proximate  cause  of  the  destruction  of  appellee's  prop- 
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erty.  Fent  v.  Bailiuay  Co.  59  111.  349;  Bailivay  Co.  v.  Pennell, 
110  id.  448. 

The  judgment  of  the  Appellate  Court  in  affirming  that 
of  the  circuit  court  conclusively  settles  all  questions  of 
controverted  fact  against  appellant.  Hardy  v.  Rapp^  112 
111.  359;  Railroad  Co.  v.  Spencer,  149  id.  97;  Railway  Co.  v. 
Kallaher,  114  id.  325;  Packet  Co.  v.Gattman,  127  id.  598. 

The  use  of  the  term  ''prima  facie''  in  the  instructions 
for  appellee  was  not  error.  Such  an  instruction  has  been 
held  good.  Railroad  Co.  v.  Spencer,  149  111.  97;  Railroad  Co. 
v.  Holderman,  56  111.  App.  144. 

Error  that  is  harmless  will  not  reverse.  Kieman  v. 
Railway  Co.  123  111.  194;  Crosby  v.  People,  137  id.  333;  Mead 
v.  Altgeld,  186  id.  306;  Schneider  v.  Manney,  121  id.  280;  Wil- 
liams  v.  Scott,  70  111.  App.  51;  Frew  v.  Railroad  Co.  57  id.  42. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellant's  railroad  runs  north  and  south  through 
Lawndale,  in  Logan  county,  where  it  has  a  main  track 
and  two  side-tracks  west  of  it.  Between  nine  and  ten 
o'clock  on  the  night  of  November  4, 1895,  an  unused  ele- 
vator adjoining  the  west  side-track  took  fire  and  was 
burned,  and  from  it  fire  was  communicated  to  two  build- 
ings and  out-buildings  of  appellee  across  the  street  and 
about  three  hundred  feet  north-west  from  the  elevator. 
There  was  a  two-story  building  with  merchandise  stored 
in  the  upper  story,  a  cob-house  and  a  tenant  house,  which 
were  destroyed,  with  the  fences,  walks  and  trees.  She 
lived  in  a  house  fourteen  feet  east  from  the  main  track, 
opposite  the  elevator  and  about  forty  feet  from  it,  and 
that  property  was  damaged  by  the  fire.  She  brought  this 
suit  against  appellant  to  recover  for  her  loss,  and  there 
was  a  verdict  for  $1500,  followed  by  a  judgment.  The 
Appellate  Court  has  affirmed  the  judgment. 

At  the  conclusion  of  the  evidence  the  defendant  asked 
the  court  to  give  an  instruction  directing  a  verdict  of  not 
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{guilty,  but  the  court  refused  to  give  it.  It  is  argued  that 
the  court  was  in  error  in  such  refusal,  because  there  was 
a  total  absence  of  evidence  of  the  origin  of  the  fire.  No 
one  saw  what  caused  the  fire,  and  no  witness  knew  from 
personal  knowledge  that  it  was  communicated  from  the 
defendant's  engines  to  the  elevator.  The  only  means 
of  determining  the  agency  which  caused  it  consisted  in 
the  surrounding  circumstances,  and  the  evidence  tend- 
ing to  charge  defendant  with  causing  it  was  that  two  of 
its  freight  trains  passed  through  Lawndale  within  a  few 
minutes  of  each  other,  just  before  the  fire  was  discovered; 
that  the  elevator  was  closed  and  locked,  and  there  had 
been  no  fire  in  it  and  no  way  by  which  the  fire  could  have 
originated  in  the  building";  that  there  was  a  high  wind 
blowing  from  the  south-east,  which  would  carry  fire  or 
sparks  from  the  track  to  the  elevator;  that  the  enjjine 
on  one  of  the  trains  was  emitting  some  sparks  as  it  passed 
through  Lawndale;  that  just  after  the  second  train  had 
passed  the  elevator  was  seen  to  be  on  fire  in  what  is 
called  the  "dog  house," — a  sort  of  cupola  on  top  of  the 
building, — and  that  the  appearances  indicated  it  took  fire 
from  the  outside.  There  was  no  evidence  of  any  other 
agency  which  could  have  caused  the  fire  and  no  other 
source  is  pointed  out  by  counsel,  except  that  it  might 
have  been  communicated  from  the  plaintiff's  house  on  the 
opposite  side  of  the  tracks.  It  is  true  that  the  evidence 
shows  the  house  was  there,  but  there  was  no  evidence 
that  there  was  any  fire  in  it.  The  plaintiff,  who  lived 
there,  had  gone  to  bed  and  had  been  in  bed  for  an  hour, 
and  the  only  thing  from  which  counsel  think  an  inference 
that  there  was  a  fire  in  the  house  might  be  drawn  is  the 
time  of  year,  November  4,  when  we  might  presume  the 
weather  was  cold.  We  think  it  clear  that  such  fact,  un- 
der the  circumstances,  had  no  tendency  to  prove  that 
there  was  a  fire  burning  in  the  house  which  mig'ht  have 
been  communicated  to  the  elevator.  The  evidence  tended 
to  prove  that  the  fire  was  communicated  by  one  of  these 
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locomotives,  and  the  statute  has  made  such  fact,  when 
established,  jjr? ma /«<:•?(?  evidence  of  neglig^ence.  The  de- 
fense made  at  the  trial  was  that  the  engines  were  equipped 
with  the  best  and  most  approved  appliances  for  prevent- 
ing the  escape  of  fire;  that  they  were  in  good  condition 
and  repair  and  were  carefully  and  skillfully  managed, 
and  that  no  device  could  be  provided  that  would  prevent 
all  sparks  from  escaping,  as  in  such  case  there  would  be 
no  draft  and  the  utility  of  the  engine  would  be  destroyed. 
There  was  no  evidence  which  pointed  to  any  other  agency 
than  the  engines  which  could  have  caused  the  fire,  and 
the  defense  does  not  seem  to  have  been  based  upon  such 
a  proposition.  Whether  the  evidence  on  the  part  of  the 
defendant  was  sufficient  to  overcome  the  prima  facte  case 
made  under  the  statute  was  for  the  trial  court  and  Ap- 
pellate Court,  and  cannot  be  reviewed  here.  The  request 
for  the  peremptory  instruction  was  properly  denied. 

Plaintifif,  while  testifying,  was  asked  if  there  was  any 
way  for  the  roof  to  take  fire  other  than  from  fire  from  the 
train,  and  the  court  overruled  an  objection  to  the  ques- 
tion. She  answered,  ''No,  sir;  none  I  can  conceive  of." 
She  did  not  see  the  fire  originate,  but  was  in  bed  and 
asleep,  and  knew  nothing  about  any  cause  that  might 
have  existed,  and  did  not  pretend  to.  Anything  she  could 
say  about  it  would  be  a  mere  conclusion  from  the  facts 
and  circumstances,  and  the  jury  had  been  empaneled  to 
decide  what  conclusion  should  be  drawn  from  them.  Wit- 
nesses must  ordinarily  testify  to  facts,  and  not  to  con- 
clusions or  inferences  from  facts,  and  by  permitting  her 
to  answer  this  question  the  court  allowed  her  to  take  the 
place  and  usurp  the  functions  of  the  jury.  The  ruling  of 
the  court  was  undoubtedly  erroneous.  (7  Am.  &  Eng.  Ency. 
of  Law,  492;  2  Best  on  Evidence,  sec.  512;  1  Phillips  on 
Evidence,  778.)  If  there  had  been  any  evidence  tending  to 
show  that  the  fire  might  hav^e  originated  through  some 
other  cause  we  should  say  that  such  an  error  could  not 
be  overlooked  but  would  require  a  reversal.    The  admis- 
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sion  of  her  opinion  or  conclusion  to  influence  determina- 
tion between  different  theories  or  claims  as  to  the  cause 
of  the  fire  would  necessarily  have  been  prejudicial,  but 
in  the  condition  of  the  evidence  we  do  not  see  how  it 
could  have  made  any  difference,  because  there  was  only 
one  conclusion  which  could  have  been  drawn. 

The  court  gave  an  instruction  asked  by  the  plaintiff 
which  followed  the  statute,  and  informed  the  jury  that 
if  they  believed,  from  the  evidence,  the  fire  was  commu- 
nicated from  the  locomotive  engines  used  by  defendant 
upon  its  railroad,  that  fact  should  be  taken  by  them  as 
full  prima  facie  evidence  to  charge  the  defendant  with 
negligence.  The  instruction  was  substantially  the  one 
given  in  Louisville,  Evansville  and  St.  Louis  Consolidated  Rail- 
road Co.  V.  Spencer,  149  111.  97,  and  the  objection  made  is, 
that  the  term  ''prima  facie''  should  have  been  so  modified 
and  explained  that  the  average  juror  would  comprehend 
and  understand  what  was  meant  by  it.  In  the  case  cited 
the  instruction  was  held  to  be  proper,  and  it  was  said 
that  if,  in  the  opinion  of  counsel  for  defendant,  there  was 
danger  that  its  meaning  might  be  misapprehended  they 
should  have  offered  an  instruction  for  that  purpose,  which 
would  undoubtedly  have  been  given.  In  the  first  instruc- 
tion given  for  the  plaintiff  in  this  case  the  subject  is  re- 
ferred to,  and  it  was  conceded  by  that  instruction  that 
the  defendant  might  overcome  the  prima  facie  case  made 
by  the  proof  of  setting  the  fire.  Webster's  dictionary  con- 
tains the  term  as  English,  and  it  is  probably  as  well  un- 
derstood as  a  large  share  of  the  words  and  terms  used, 
so  that  it  cannot  be  said  to  be  the  introduction  of  a  for- 
eign language  into  an  instruction. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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V. 

The  People  op  the  State  op  Illinois. 

Opinion  filed  February  17,  1899. 

1.  Evidence — when  conversations  not  in  presence  of  accused  are  com- 
petent. Where  a  saloon-keeper  is  charged,  as  principal  or  accessory 
before  the  fact,  with  taking-  part  in  a  confidence  game,  conversa- 
tions between  the  prosecuting  witness  and  others  who  aided  in  the 
crime,  which  were  the  means  of  inducing  him  to  accompany  them 
to  the  saloon,  are  competent. 

2.  Confidence  games— tr/ia/  is  a  confidence  game  and  not  a  robbery. 
Inducing  a  man  to  bet  on  the  top  and  bottom  of  dice,  and  taking 
his  pocket-book  and  money  from  his  pocket  for  the  purpose  of  bet- 
ting, is  a  confidence  game  rather  than  a  robbery,  even  though  fear 
is  aroused  in  him  for  the  loss  of  his  money. 

Writ  op  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Frank  Baker,  Judge,  presiding. 

R.  A.  Wade,  and  James  Todd,  for  plaintiff  in  error. 

Edward  C.  Akin,  Attorney  General,  (Charles  S.  De- 
NEEN,  State's  Attorney,  and  Ben  M.  Smith,  of  counsel,) 
for  the  People. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  convicted  of  bein^  g"uilty  of  a 
violation  of  section  99  of  the  Criminal  Code,  (Rev.  Stat, 
p.  470,)  which  defines  and  punishes  the  obtaining  of  money 
from  another  by  means  of  the  confidence  g'ame,  and  was 
sentenced  to  the  penitentiary  under  the  Indeterminate 
Sentence  act.  This  writ  of  error  is  sued  out,  and  it  is 
insisted  there  was  error  in  allowing"  testimony  as  to  con- 
versations of  one  Williams  and  a  stranger  from  Iowa  with 
the  prosecuting  witness,  L.  E.  Laun,  before  they  arrived 
at  the  saloon  of  plaintiff  in  error;  that  the  evidence  does 
not  show  the  plaintiff  in  error  was  either  principal  or  ac- 
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cessory  in  the  commission  of  any  offense,  and  that  if  any 
crime  was  committed  it  was  robbery  and  not  the  confi- 
dence g'ame,  and  that  the  court  erred  in  refusing  an  in- 
struction. The  first  and  second  points  may  be  considered 
together. 

If  the  plaintiff  in  error  was  a  party  to  the  act,  as  prin- 
cipal or  as  accessory  before  the  act,  then  conversations 
between  the  prosecuting  witness  and  others  who  aided 
in  the  commission  of  the  crime  and  induced  the  prose- 
cuting witness  to  accompany  them  to  the  saloon  would 
be  relevant  and  competent.  The  evidence  shows  Laun 
arrived  in  the  city  from  the  country  and  was  met  by  Wil- 
liams and  a  few  moments  afterward  by  the  Iowa  man. 
The  Iowa  man,  under  pretense  of  taking  Laun  to  a  doctor 
for  treatment,  took  Laun  south  under  the  viaduct  to  a 
saloon  at  1213  State  street.  No  one  was  at  the  saloon 
except  VanEyck,  who  was  tending  bar,  unless,  perhaps, 
a  cook  in  the  back  part  of  the  room.  Laun  declined  to 
drink,  but  upon  VanEyck's  suggestion  took  a  soda.  Im- 
mediatel}'^  after  the  Iowa  man  and  Laun  got  to  the  saloon 
one  Patrick  arrived.  After  buying  drinks,  Patrick  and 
the  Iowa  man  each  produced  a  five-dollar  bill  to  pay  for 
the  same.  VanEyck,  it  will  be  observed,  was  unable  to 
change  both  of  these  bills  and  furnished  dice,  and  Patrick 
and  the  Iowa  man  proceeded  to  throw  the  dice  to  see  who 
should  pay  for  the  drinks.  There  was  some  conversation 
with  Laun  in  regard  to  dice,  but  he  declined  to  have  any- 
thing to  do  with  the  game.  The  Iowa  man  then  explained 
to  Laun  what  was  meant  by  the  top  and  bottom  game, 
— that  dice,  however  thrown,  cannot  count  other  than 
twenty-one.  The  Iowa  man  and  Patrick  threw  the  dice 
and  then  Patrick  got  ?>2.50  from  Laun  and  returned  him 
§."),  and  explained  that  the  ^2.50  additional  was  for  Laun. 
These  two  men  then  took  Laun's  pocket-book  from  his 
pocket,  opened  it  and  took  from  it  ^20.  All  this  took 
place  while  Laun,  Patrick  and  the  Iowa  man  were  stand- 
ing at  the  bar  and  the  plaintiff  in  error  behind  the  bar. 
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Then  the  Iowa  man  and  Patrick  took  hold  of  Laun,  led 
him  to  a  table  in  front  of  and  only  eight  feet  from  the  bar 
and  there  took  $860  from  him,  and  immediately  after  se- 
curing the  money  Patrick  threatened  to  have  him  arrested 
for  gambling".  It  is  somewhat  strange  for  VanEyck  to 
have  stood  behind  the  bar,  witnessed  the  throwing  of  the 
dice,  the  explanation  of  the  Iowa  man  to  Laun  in  regard 
to  the  game,  the  taking  of  the  pocket-book  out  of  Laun's 
pocket  and  the  taking  of  $20  from  it,  and  then,  after  the 
balance  was  taken,  amounting  to  over  $300,  at  this  par- 
ticular time  admonish  him  of  the  danger  resulting  from 
gambling  in  his  saloon,  and  to  further  add  that  **it  is  a 
State's  prison  offense  to  gamble."  VanEyck  then  put 
Liaun  out  of  the  back  door.  Patrick,  who  got  the  money, 
remained  at  the  table.  This  is  most  unusual  conduct  for 
an  innocent  man,  when  it  is  observed  that  afterwards 
VanEyck  offered  Laun  $5,  and  gradually  increased  the 
amount  to  $125,  if  he  would  quit  and  get  out  of  the  city; 
also,  that  ten  days  after  he  offered  Laun  $25  and  a  rail- 
road ticket  to  Rockford  or  Dakota,  and  said  that  he  was 
"willing  to  give  all  the  money  that's  left,  and  I  will  see 
the  other  two  fellows  and  see  what  they  are  willing  to 
give;"  that  "if  there  is  any  more  left  I  am  willing  to  give 
it."  He  also  told  Kipley,  the  chief  of  police,  that  Laun 
lost  $315,  "because  the  money  was  counted  three  times." 

From  this  evidence  it  is  clear  the  jury  were  authorized 
to  find  the  defendant  was  a  party  aiding  in  the  commis- 
sion of  the  crime,  and  the  admission  in  evidence  of  the 
conversations  between  Laun,  Williams  and  the  Iowa  man 
before  arriving  at  the  saloon  of  the  plaintiff  in  error  was 
not  error. 

As  to  whether  the  crime  committed  was  robbery  or 
the  obtaining  of  money  by  means  of  the  confidence  game 
is  not  a  proposition  that  will  induce  us  to  engage  in  a 
protracted  discussion  of  these  crimes.  Inducing  men  to 
bet  on  top  and  bottom  of  dice,  and j:)rocuring  money  from 
a  man  for  that  purpose,  and  getting  possession  of  his 
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pocket-book  for  the  purpose  of  betting,  even  thoug'h  fear 
is  aroused  in  hhn  for  the  loss  of  his  money,  Is  enough  of 
a  confidence  game  to  sustain  a  conviction  and  distinguish 
it  from  robbery. 

In  the  abstract  it  is  not  attempted  to  set  out  the 
instructions  given  by  the  court,  but  an  instruction  was 
asked  by  defendant  which  was  refused,  and  its  refusal  is 
assigned  as  error.  The  court  gave  the  full  substance  of 
the  instruction  in  another,  and  was  not  required  to  repeat 
the  instruction. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed.    ,  Judgment  affirmed. 
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William  J.  Moore  et  al. 


V. 


The  Chicago  Guaranty  Fund  Life  Society  ct  al 

Opinion  filed  February  17, 1899, 

1.  Benefit  societies — act  of  1893  does  not  have  retrospective  effect. 
The  act  of  1893,  relating  to  benefit  societies,  (Laws  of  1893,  p.  130,) 
does  not  apply  to  certificates  issued  by  a  society  prior  to  its  re- 
organization under  that  act,  nor  will  its  provisions  govern  the 
assignment  of  such  certificate  in  the  absence  of  anything  to  show 
the  assignment  was  made  after  such  re-organization. 

2.  SAME—urwZer  act  of  1883  assignee  of  certificate  need  not  hare  an  in- 
surable interest  in  members  life.  The  assignee  of  a  benefit  certificate 
issued  by  a  benefit  society  organized  under  the  act  of  1883,  relating 
to  assessment  companies,  (Laws  of  1883,  p.  lOo,)  need  not  have  an 
insurable  interest  in  the  member's  life  in  order  that  the  assignment 
may  be  held  to  be  valid. 

3.  Same — member  of  society  organized  under  act  of  1883  may  change 
beneficiary  by  assignment.  Section  1  of  the  act  of  1883,  providing  for 
benefit  societies  to  furnish  life  indemnity  or  pecuniary  benefits  to 
"devisees  and  legatees"  of  deceased  members,  does  not  prohibit  a 
holder  of  a  benefit  certificate  payable  to  his  estate  from  changing 
the  beneficiary  by  assigning  the  certificate,  in  the  absence  of  any 
objection  by  the  society. 

4.  Same — society  tannot  curtail  meml)er's  riqht  to  change  beneficiary  on 
approving  a^ignmsnl,    A  benefit  society  organized  under  the  act  of 
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1883  cannot  curtail  the  rig^ht  of  a  member  holding*  a  certificate 
payable  to  his  estate  to  change  his  beneficiary  by  assignment,  by 
inserting  conditions  in  its  approval  of  the  assignment. 

5.  Same — consiructinn  of  provisUm  of  certificate  cojiceming  proof  of  in- 
terest by  assignee.  A  condition  in  a  benefit  certificate  providing  that 
"claim  made  by  the  assignee  shall  be  subject  to  proof  of  interest, 
and  the  amount  recoverable  thereunder  by  such  assignee  shall  be 
limited  to  the  value  of  the  interest  proven,"  applies  only  to  an  as- 
signment made  to  secure  debts,  and  not  to  change  the  beneficiary. 

6.  Same — token  assignee  may  recover  cus  a^gainst  the  heirs  of  a  deceased 
member.  As  between  the  heirs  of  a  member  of  a  benefit  society  or- 
ganized under  the  act  of  1883,  whose  certificate  was  payable  to  his 
estate,  and  the  assignee  of  such  certificate  under  an  assignment 
made  for  the  purpose  of  making  the  assignee  the  beneficiary,  the 
latter  is  entitled  to  recover  the  amount  due  under  the  certificate 
although  she  had  no  insurable  interest  in  the  member's  life. 

Moore  v.  Chicago  Quaranty  Fund  Life  Soc,  76  111.  App.  433,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  count}'^;  the  Hon.  Murray  P.  Tuley, 
Judge,  presiding. 

Beach  &  Beach,  for  appellants. 

Walter  Olds,  and  Chas.  P.  Griffin,  for  appellees. 

Per  Curiam:  After  a  careful  examination  of  the  record 
in  this  case,  and  the  briefs  and  arguments  of  counsel,  we 
are  satisfied  the  judgment  of  the  Appellate  Court  is  cor- 
rect, and  it  will  be  affirmed.  All  questions  involved  have 
been  fully  considered  in  the  opinion  of  the  Appellate 
Court,  and  that  opinion  will  be  adopted  as  the  opinion  of 
this  court.     It  is  as  follows: 

"Adams,  P.  J. :  The  Chicago  Guaranty  Pund  Life  So- 
ciety, a  corporation  organized  under  an  act  of  the  legis- 
lature of  this  State  in  force  July  1,  1883,  entitled  *An  act 
to  provide  for  the  organization  and  management  of  cor- 
porations, associations  or  societies  for  the  purjiose  of 
furnishing  life  indemnity  or  pecuniary  benefits  to  the 
widows,  orphans,  heirs,  relatives  and  devisees  of  deceased 
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members,'  etc.,  (Hurd's  Stat.1885,  p. 732,)  and  re-organized 
under  an  act  entitled  *An  act  to  provide  for  the  orgfani- 
zation  and  management  of  fraternal  beneficial  societies,' 
etc.,  approved  and  in  force  June  22,  1893,  (2  Starr  &  Cur- 
tis' Stat.  1896,  p.  2278,)  issued  to  James  E.  Moore,  Decem- 
ber 17,  1892,  a  certificate  or  policy  of  insurance  insuring 
him  in  the  sum  of  $5000,  the  said  sum  to  be  paid  to  his 
estate  in  the  event  of  his  death  and  satisfactory  proof 
thereof.  December  24, 1892,  James  E.  Moore  assigned  the 
certificate  to  the  appellee  Minnie  Zollinger.  The  Guar- 
anty Fund  Life  Society  endorsed  on  the  instrument  of 
assignment  the  following: 

'*  *The  ChicapTO  Guaranty  Fund  Life  Society  hereby  consents 
to  the  above  assignment,  subject  to  the  following  conditions: 
That  a  legal  insurable  interest  must  be  shown  by  all  claimants 
at  time  of  claim  hereunder,  and  claims  made  by  any  creditor  or 
assignee  shall  not  exceed  the  amount  of  the  actual  hoiuifide  in- 
debtedness of  the  member  to  him,  together  with  any  payments 
made  to  the  society  under  the  certificate  of  policy  of  said  cred- 
itor, with  interest  at  six  per  cent. 

^,  .  ^   ^  1Q     ,  Chas.  I.  Westerfield,  Secretary. 

unicago, ,  lo . . 

"The  charter  of  the  society  contains  the  following: 
'The  object  for  which  this  corporation  is  formed  is  to 
furnish  life  indemnity  or  pecuniary  benefits  to  widows, 
orphans,  heirs  or  relatives  by  consanguinity  or  affinity, 
and  devisees  or  legatees  of  deceased  members,  and  to 
raise  funds  for  the  payment  of  such  benefits,  in  whole  or 
in  part,  by  assessments  on  the  surviving  members.' 

"November  21,  1895,  James  E.  Moore  died,  and  the  com- 
pany received  satisfactory  proofs  of  his  death.  It  appears 
from  the  evidence  that,  deducting  from  the  amount  of  the 
sum  insured  certain  sums  due  the  company,  there  was  due 
on  the  policy  $1214.30.  This  amount  was  claimed  by  the 
appellants,  William  J.  Moore  and  Cornelia  Moore,  as  exe- 
cutor and  executrix  of  James  E.  Moore,  deceased,  and  bjj^ 
Minnie  Zollinger  as  assignee  of  the  policy,  and  March  15, 
1897,  the  society  filed  a  bill  of  interpleader,  making  ap- 
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pellants  and  Minnie  Zollinger  defendants,  praying",  among 
other  things,  that  they  should,  set  forth  their  claims,  re- 
spectively, and  offering  to  pay  the  amount  due  on  the 
certiflcate  to  whomsoever  the  court  should  decree  was 
entitled  to  the  same,  etc.  The  defendants  answered  the 
bill.  Issues  were  made  up,  and  the  cause  referred  to  a 
master  to  take  proofs  and  report  the  same,  with  his  opin- 
ion as  to  the  law  and  the  evidence.  The  master  reported 
that  at  the  time  of  the  assignment  of  the  certificate  to 
Minnie  Zollinger,  James  E.  Moore  was  not  indebted  to 
her,  and  that  she  had  not  at  that  time  any  insurable  in- 
terest in  his  life,  but  that  in  his  opinion  it  was  not  nec- 
essary to  the  validity  of  the  assignment  that  she  should 
have  had  such  insurable  interest;  that  the  assignment 
was  valid  and  effectual,  and  that  she  was  entitled  to  the 
insurance  money  as  against  appellants,  and  he  so  recom- 
mended. Exceptions  were  filed  by  apjDellants  to  the 
master's  .report,  which  the  court  overruled,  aflirmed  the 
report  and  rendered  a  decree  as  recommended  by  the 
master. 

"The  mainly  contested  question  of  fact  between  ap- 
pellants and  appellee  Zollinger  was  as  to  whether  James 
E.  Moore,  at  the  time  of  the  assignment  of  the  certificate, 
was  or  not  indebted  to  appellee  Zollinger.  We  will  not 
discuss  the  evidence  on  that  question  for  reasons  which 
will  hereinafter  appear. 

"Appellants'  counsel,  in  their  argument,  advance  the 
following  propositions:  'As  there  was  no  consideration 
for  the  alleged  assignment  of  the  policy  or  certificate, 
and  no  indebtedness  existing  on  the  part  of  James  E. 
Moore,  deceased,  to  the  defendant  Minnie  Zollinger,  and 
the  defendant  Minnie  Zollinger  had  no  insurable  interest 
in  the  life  of  the  deceased,  James  E.  Moore,  the  alleged 
assignment  was  invalid,  null  and  void,  for  the  reason 
that  the  defendant  Minnie  Zollinger  is  not  one  of  the 
persons  named  by  the  statute  under  which  the  complain- 
ant company  was  organized,  nor  in  the  articles  of  incor- 
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poration  of  the  said  society,  for  whose  benefit  the  funds 
of  said  society  were  to  be  raised.'  These  propositions 
involve  two  questions,  viz.:  Was  it  necessary  to  the 
validity  of  the  assignment  that  Minnie  Zollinger  should 
have  had,  at  the  time  of  the  assignment,  an  insurable 
interest  in  the  life  of  James  E.  Moore?  Was  the  assign- 
ment to  Minnie  Zollinger  in  violation  of  the  law  under 
which  the  society  was  organized? 

"Appellants'  counsel,  in  support  of  the  proposition 
that  the  assignment  was  in  violation  of  the  statute,  cite 
and  rely  both  on  section  1  of  the  act  of  1883  and  section  1 
of  the  act  of  1893, — this,  doubtless,  for  the  reason  that 
it  is  admitted  by  the  pleadings  that  the  society  was  or- 
ganized under  the  former  and  re-organized  under  the  lat- 
ter act.  But  we  deem  the  latter  act  inapplicable  to  the 
certificate  in  question.  The  certificate  was  issued,  as  be- 
fore stated,  December  17,  1892,  and  as  the  act  of  1893  did 
not  take  effect  until  June  22,  1893,  the  society  could  not 
have  re-organized  under  the  latter  act  until  after  that 
date.  It  does  not  appear,  either  by  the  pleadings  or  the 
evidence,  when  the  society  re-organized  under  the  act  of 
1893,  and  non  constat  but  that  such  re-organization  was 
subsequent  to  the  assignment  in  question. 

"In  Voigt  v.  Kersten,  164  111.  314,  a  certificate  was  issued 
January  14,  1893,  by  the  High  Court  of  the  Independent 
Order  of  Foresters  to  one  Paul  Anton  Fischer,  who  sub- 
sequently, and  about  October  19,  1894,  applied  to  the  so- 
ciety for  permission  to  substitute  Anna  Eosina  Kersten 
for  Fischer  as  the  beneficiary  in  the  certificate,  which 
permission  was  refused.  Fischer  died  October  30,  1894, 
and  Voigt  and  Anna  Rosina  Kersten  both  claiming  the 
insurance  money,  the  society  filed  a  bill  of  interpleader 
making  them  defendants.  The  society  was  originally 
organized  under  an  act  in  force  July  1,  1887,  and  under 
that  act  and  the  by-laws  of  the  society  either  Voigt  or 
Kersten  might  have  been  a  beneficiary.  After  the  issu- 
ance of  the  certificate  and  after  the  act  of  1893  was  passed 
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the  society  adopted  the  provision  of  the  latter  act  under 
which  neither  Voig't  nor  Kersten  could  be  a  beneficiary, 
neither  of  thera  beings  of  the  description  of  persons  de- 
scribed in  that  act  and  to  whom  death  benefits  were  lim- 
ited by  the  act.  The  court  held  that  the  act  of  1893  was 
not  intended  to  have  a  retrosj^ective  effect  and  did  not 
affect  certificates  issued  prior  to  its  passage,  saying:  'At 
the  time  the  contract  was  made  between  the  deceased 
and  the  complainant  order,  this  right  to  appoint  the 
beneficiary  or  change  the  name  existed,  and,  we  think, 
was  an  important  part  of  the  contract  entered  into.  It 
would  seem  that  the  construction  of  the  act  passed  in 
June,  1893,  giving  it  the  effect  to  destroy  that  right  of 
appointing  a  beneficiary  or  naming  another  beneficiary 
which  existed  in  favor  of  the  deceased  under  his  contract 
prior  to  the  passage  of  the  act,  would  be  to  give  the  act 
a  retrospective  effect  and  destroy  the  obligation  of  the 
contract  entered  into  between  the  deceased  and  the  com- 
plainant,' etc.  This  eliminates  from  consideration  the 
act  of  1893. 

"Section  1  of  the  act  of  1883  is  as  follows:  *That  cor- 
porations, associations  or  societies  for  the  purpose  of 
furnishing  life  indemnity  or  pecuniary  benefits  to  the 
widows,  orphans,  heirs  or  relatives  by  consanguinity  or 
affinity,  devisees  or  legatees  of  deceased  members,  or 
accident  or  permanent  disability  indemnity  to  members 
thereof,  and  where  members  shall  receive  no  money  as 
profit,  and  where  the  funds  for  the  payment  of  such  bene- 
fits shall  be  secured,  in  whole  or  in  part,  by  assessment 
upon  the  surviving  members,  may  be  organized  subject 
to  the  conditions  hereinafter  provided.'  (1  Starr  &  Cur. 
Stat.  1885,  chap.  73,  par.  122,  p.  1348;  Kurd's  Stat.  1885, 
chap.  73,  par.  125,  p.  732.) 

"It  will  be  perceived  that  devisees  or  legatees  are 
among  the  classes  named  who  may  be  beneficiaries.  This 
section  has  been  construed  by  the  Supreme  Court  in  sev- 
eral cases.     In  Bloomington  Mutual  Benefit  Ass.  v.  Blue,  120 
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111.  121,  the  contest  was  between  Blue,  the  beneficiary 
named  in  the  certificate,  and  the  benefit  association.  It 
appears  from  the  brief  tiled  for  the  benefit  association 
that  its  counsel  urged  as  grounds  for  the  reversal  of  the 
judgment  that  the  contract  was  void  for  the  reason  that 
Blue  had  no  insurable  interest  in  the  life  of  the  assured, 
and  that  he  could  not  be  a  beneficiary,  he  not  being  with- 
in any  class  named  in  the  statute.  (Ibid.  122.)  The  court 
held,  citing  a  number  of  cases,  that  it  was  not  necessary 
that  Blue  should  have  had  an  insurable  interest  in  the 
life  of  Bailey,  the  insured;  that  Bailey  had  an  insurable 
interest  in  his  own  life,  and  had  a  right  to  procure  a 
policy  on  his  life,  and  also,  unless  some  principle  of  pub- 
lic policy  was  violated,  to  make  it  jiayable,  in  case  of  his 
death,  to  any  x>erson  whom  he  might  desire.  The  court 
also  held  that  it  was  not  contrary  to  public  policy  for 
Bailey,  the  assured,  to  make  the  policy  in  question  pay- 
able to  Blue,  sajang:  'The  first  section  of  the  act  under 
wliich  the  defendant  is  organized,  in  express  terms  au- 
thorizes the  organization  of  such  associations  for  the  pur- 
pose of  furnishing  life  indemnity  or  pecuniary  benefits  to 
devisees  or  legatees.  If,  as  is  plain  from  the  language 
of  the  statute,  a  person  may  take  out  a  policy  on  his  own 
life  and  devise  such  policy  to  a  stranger,  what  principle 
of  public  policy  would  be  violated  by  a  provision  in  the 
policy  making  it  payable  to  a  stranger,  in  lieu  of  doing 
the  same  thing  by  will?  If  the  policy  may  be  made  pay- 
able to  a  stranger  who  has  no  insurable  interest  in  the 
life  of  the  insured,  as  it  may  be  by  statute,  we  perceive 
no  reason  which  will  prevent  the  same  thing  being  done 
by  a  clause  the  insured  may  have  inserted  in  the  policy 
at  the  time  the  insurance  is  procured. '  The  court  further 
held  that  as  between  Blue,  the  beneficiary,  and  the  asso- 
ciation, the  latter,  having  received  the  full  benefit  of  the 
contract,  was  estopped  to  claim  that  Blue  was  not  within 
any  of  the  classes  named  in  the  statute  and  that  the  con- 
tract was  ultra  vires,  which  last  holding  has  no  applica- 


Digiti 


zed  by  Google 


Feb.  '59.]    Moore  v.  Guaranty  Fund  Life  Society.    209 

tion  to  the  present  case.  In  Martin  v.  Stubbings,  126  111. 
387,  however,  the  court  went  further.  The  contest  in  that 
case  was  between  Mrs.  Martin,  the  widow  of  the  assured, 
who  was  named  in  the  certificate  as  beneficiary,  and  Stub- 
bingfs,  an  assignee  of  the  certificate,  they  having^  been 
made  parties  defendant  to  a  bill  of  interpleader  filed  by 
the  Knights  Templars  and  Masons'  Life  Indemnity  Com- 
pany, which  company  had  issued  a  certificate  to  Neal  K. 
Martin,  deceased.  The  court  say:  'The  assignment  of  the 
certificate  of  membership  to  Stubbings  is  not  within  the 
strict  letter  of  the  statute,  but  in  the  absence  of  all  nega- 
tive words  forbidding  the  appointment  of  a  beneficiary 
in  any  other  mode  than  the  one  prescribed,  the  assign- 
ment to  him  is  not  necessarily  unlawful  and  therefore 
void.  He  was  a  person  capable,  under  the  statute,  of 
becoming  a  beneficiary,  and  the  absolute  right  of  naming 
him  as  such  was  in  Martin.  His  failure  to  adopt  the  mode 
prescribed  by  the  statute, — that  is,  by  executing  a  will 
making  Stubbings  his  legatee,— was  doubtless  a  matter 
of  which  the  society  could  probably  object,  but  Mrs.  Mar- 
tin had  no  rights  in  the  certificate  which  could  justify  her 
in  interposing  an  objection.  She  was,  to  all  intents  and 
purposes,  a  stranger  to  the  transaction.  Her  rights  could 
arise  only  upon  the  death  of  Martin,  and  then  only  in 
case  he  had  wholly  failed  to  make  a  valid  and  effectual 
appointment  of  another  beneficiary  in  her  place. ' 

"In  the  last  case,  while  the  court  held  that  there  was 
a  consideration  for  the  assignment  by  Martin  to  Stub- 
bings, namely,  an  indebtedness  of  the  former  to  the  latter, 
the  court  also  held  that  an  insurable  interest  in  Stubbings 
was  not  essential  to  the  validity  of  the  assignment.  (Ibid. 
406.)  And  this  is  clearly  so,  because  by  the  letter  of  the 
statute  any  legatee  may  be  a  beneficiar}'^,  and  a  testator's 
power  to  name  his  legatees  who  may  be  beneficiaries  is 
not  limited  by  the  statute. 

''Palmer  v.  Welchj  132  111.  141,  and  Alexander  v.  Parker, 
144  id.  355,  relied  on  by  appellants'  counsel,  are  not  in  the 
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least  inconsistent  with  the  prior  cases  cited,  nor  is  either 
of  them  in  point.  In  both  cases  the  society  which  issued 
the  benefit  certificate  was  organized  under  and  by  virtue 
of  a  statute  of  the  State  of  Massachusetts,  and  the  court, 
in  determining  the  rights  of  the  parties,  applied  the  Mas- 
sachusetts statute  as  construed  by  the  Supreme  Court  of 
that  State. 

"Appellants'  counsel  also  rely  on  a  condition  annexed 
to  the  certificate  and  the  conditional  approval  of  the 
assignment  heretofore  quoted.  The  condition  is  as  fol- 
lows: 'No  assignment  of  this  policy  shall  be  valid  un- 
less aj)proved  in  writing  by  the  secretary  and  a  duplicate 
copy  filed  at  the  home  office.  Claim  made  by  the  assignee 
shall  be  subject  to  proof  of  interest,  and  the  amount  re- 
coverable thereunder  by  such  assignee  shall  be  limited 
to  the  value  of  the  interest  proven.  The  society  shall 
not  be  responsible  for  the  validity  of  any  assignment.* 

"On  the  hypothesis  that  this  is  a  part  of  the  contract, 
the  question  is,  to  what  character  of  an  assignment  does 
it  refer?  Does  it  refer  to  an  assignment  made  for  the 
purpose  of  changing  the  beneficiary?  The  language 
*claim  made  by  the  assignee  shall  be  subject  to  proof  of 
interest,  and  the  amount  recoverable  thereunder  by  such 
assignee  shall  be  limited  to  the  value  of  the  interest 
proven,*  clearly  shows  that  the  character  of  the  assign- 
ment contemplated  and  intended  by  the  parties  was  an 
assignment  by  the  assured  to  a  creditor  to  secure  the 
claim  of  the  latter,  and  that  an  assignment  for  the  pur- 
pose of  changing  the  beneficiary  was  not  contemplated 
or  intended  by  condition  20.  This  view  is  strengthened 
by  condition  19,  which  is  as  follows:  *The  insured  may, 
with  the  approval  of  the  secretary,  upon  surrendering 
tills  policy,  change  the  beneficiary  hereunder  to  any  per- 
son having  a  legal  insurable  interest  in  the  life  of  the 
insured,  in  which  event  the  within  named  beneficiary 
shall  have  no  claim  whatsoever  on  the  society.'  The 
assignment  is  absolute,  and  does  not  purport  to  be  as 
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security.  Condition  19  is  not,  in  terms,  prohibitory  of 
a  change  of  the  beneficiary  in  another  mode  than  that 
mentioned  in  it,  nor  of  the  naming  a  beneficiary  who  has 
no  legal  insurable  interest  in  the  life  of  the  assured;  and 
the  Supreme  Court  having  held  that  a  person  having  no 
insurable  interest  may  be  made  a  beneficiary,  and  that 
within  the  spirit  of  the  statute  this  may  be  done  by 
assignment  of  the  certificate,  and  that  the  society  only 
could  object  to  the  mode  of  changing  the  beneficiary  by 
assignment,  and  the  society  not  objecting  to  that  mode 
in  the  present  case,  we  are  of  opinion  that  objections  to 
the  assignment  based  on  condition  20  are  untenable.  The 
conditions  annexed  to  the  approval  of  the  assignment 
evidently  refer  only  to  an  assignment  as  security  to  a 
creditor.  The  language  is:  *That  a  legal  insurable  in- 
terest must  be  shown  by  all  claimants  at  time  of  claim 
hereunder,  and  claims  made  by  any  creditor  or  assignee 
shall  not  exceed  the  amount  of  the  actual  bona  fide  in- 
debtedness of  the  member  to  him,'  etc.  These  conditions 
of  approval  of  the  assignment  are  the  act. of  the  com- 
pany, are  no  part  of  the  contract  with  the  assured,  and 
cannot  have  the  efl'ect  of  limiting  the  right  of  the  as- 
sured to  change  the  beneficiary.  The  society  could  not, 
after  the  issuance  of  the  certificate,  curtail  this  right. 
(Voigt  V.  Kersten,  164  111.  314.)  The  master  found,  and  ap- 
pellants' counsel  insist,  that  appellee  Zollinger  was  not 
a  creditor  of  the  assured  and  had  no  insurable  interest 
in  his  life,  which  being  true,  neither  condition  20  nor  the 
conditions  of  the  approval  of  the  assignment  could  apply 
to  her. 

"The  decree  will  be  affirmed." 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Ph(enix  Insurance  Company 

V. 

S.  A.  Hedrick. 

Opinion  filed  February  i7, 1899, 

1.  Pleading — deniui-rer  does  not  reach  declaration  if  plea  in  abatement 
is  on  file.  Where  a  plea  in  abatement  is  on  file,  a  demurrer  to  the 
replications  filed  thereto  reaches  back  to  the  plea  in  abatement 
only,  since  such  plea  does  not  answer  the  declaration  but  merely 
goes  to  the  writ. 

2.  Same — wlien  plea  in  abatement  in  suit  on  fire  policy  is  bad.  A  plea 
in  abatement  in  a  suit  on  a  fire  insurance  polic\',  which  avers  that 
the  proofs  of  loss  furnished  were  defective  in  that  the  title  to  the 
property  was  not  set  out,  should  allege  precisely  whJit  the  proofs 
of  loss  stated  in  that  regard,  otherwise  it  states  a  conclusion  of 
law  and  is  open  to  demurrer. 

3.  Practice— section  61  of  Practice  act  construed  as  to  its  application. 
Section  61  of  the  Practice  act,  (Rev.  Stat.  1874,  p.  782,)  which  al- 
lows an  exception  to  be  taken  to  the  final  judgment  of  the  court  in 
a  trial  without  a  jury  by  consent  of  the  parties,  has  no  application 
to  the  assessment  of  damages  by  the  court  after  default, 

4.  Same — how  to  preserve  action  of  court  in  assessing  damages  for  re- 
view. To  preserve  for  review  the  action  of  the  court  in  assessing 
damages  after  default,  it  is  necessary  to  move  to  set  the  assess- 
ment aside  and  take  exception  to  the  court's  denial  of  the  motion. 

Phosnix  Ins.  Co.  v.  Hedrick,  73  111.  App.  601,  affirmed. 

APPEAL  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Richland  county;  the  Hon.  E.  D.  Youngblood, 
Judge,  presiding. 

This  is  an  action  of  assumpsit  brought  by  appellee, 
against  api)ellant,  to  recover  for  a  loss  un^er  a  fire  in- 
surance policy  issued  by  appellant  on  the  buildings  and 
personal  property  of  appellee,  described  in  the  policy. 
It  was  made  September  2,  1895,  for  a  term  of  three  years, 
and  covered  a  loss  not  exceeding  $2575.  The  greater  part 
of  the  property  covered  by  it  w^as  destroyed  by  fire  the 
night  of  February  3,  1896. 


Digiti 


zed  by  Google 


Pflb.  ^9.1  Phcenix  Ins.  Co.  v.  Hedrick.  213 

The  particular  provisions  of  the  policy  necessary  to 
be  referred  to  are  as  follows:  "If  the  assured  shall  not 
be  the  sole  and  unconditional  owner  in  fee  of  said  prop- 
erty then  this  policy  shall  be  null  and  void.  In  case  of 
loss  the  assured  shall  give  this  company  immediate  notice 
thereof,  at  its  branch  office  in  Cincinnati,  Ohio,  and  with- 
in sixty  days  thereafter  render,  under  oath,  to  its  office 
aforesaid,  a  particular  account  of  said  loss,  setting  forth 
the  date  and  circumstances  of  the  same,  the  title  and 
occupation  of  the  property,  and  shall  furnish  an  item- 
ized statement  of  building  or  buildings,  by  some  reliable 
builder;  *  *  *  and  until  the  proofs  required  herein 
are  made  the  loss  shall  not  be  payable." 

Immediately  after  the  fire  appellee  notified  the  com- 
pany of  his  loss,  and  on  March  16,  1896,  he  mailed  to  ap- 
pellant certain  preliminary  proofs  of  loss  required  by  the 
policy,  with  a  letter  requesting  appellant  to  immediately 
notify  appellee  of  any  change  desired  in  the  proofs.  On 
the  31st  of  March  appellant  re-mailed  the  proofs  to  ap- 
pellee, with  a  letter,  pointing  out  certain  specific  objec- 
tions to  them,  but  on  the  same  date,  and  before  the  proofs 
and  letter  were  received  by  appellee,  this  suit  was  com- 
menced. 

To  the  declaration  the  appellant  interposed  a  plea 
in  abatement,  the  substantive  portion  of  which,  besides 
what  is  above  quoted  from  the  policy,  is  as  follows:  "And 
the  defendant  says  that  the  plaintiff  has  not  complied 
with  all  the  terms,  conditions  and  stijiulations  of  said 
policy  above  set  forth,  but  avers  that  on  the  16th  day  of 
March,  1896,  said  defendant  received  what  was  desig- 
nated or  purported  to  be  a  proof  of  loss,  but  the  same 
did  not  state  and  set  out  the  title  of  the  property  and  did 
not  show  the  commercial  value  of  the  articles  of  personal 
property  claimed  to  have  been  consumed  and  destroyed; 
and  the  defendant  says  that  said  writing  designated  as  a 
proof  of  loss  was  not  accepted  by  the  defendant,  and  the 
defendant  did,  on  the  31st  day  of  March,  1896,  refuse  said 
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writing",  and  wrote  the  plaintiff,  to  his  post-office  address, 
to-wit,  at  Noble,  Illinois,  and  on  the  third  day  of  April, 
1896,  defendant  wrote  one  Park  Hutchinson,  attorney  for 
plaintiff,  and  refused  said  writing"  designated  as  a  proof  of 
loss,  and  pointed. out  the  specific  objections  to  the  same, 
and  thereby  pointed  out  wherein  the  same  was  defective, 
particularly  setting  forth  that  the  same  did  not  show 
the  title  to  the  property,  and  did  not  state  the  interest 
of  assured  to  the  property  destroyed  to  be  the  owner  in 
fee  simple;  and  furthermore  demanding  and  asking  for 
certified  plans  and  specifications  and  certified  duplicate 
bills  of  purchase  for  the  contents  of  the  dwelling.  And 
the  defendant  avers  that  although  the  said  writing  des- 
ignated as  a  proof  of  loss  was  refused  by  this  defendant 
with  specific  objections  to  the  same,  that  the  plaintiff  has 
omitted  and  neglected  to  correct  the  same  and  make  a 
proof  of  loss  as  required  by  the  terms  of  the  policy,  and 
forward  the  same  to  this  defendant.  And  the  defendant 
says  that  by^  the  terms  of  said  policy  the  loss  is  not  pay- 
able until  the  proofs,  as  required  by  the  policy,  are  made. 
And  the  defendant  says  that  the  plaintiff  has  wrongfully 
and  prematurely  brought  this  suit.  And  this  the  defend- 
ant is  ready  to  verify,  wherefore  he  prays  judgment  of 
said  writ  and  that  the  same  may  be  quashed,"  etc. 

To  this  plea  appellee  filed  three  rei)lications:  First, 
that  the  proofs  of  loss  sent  March  16  stated  that  "the 
property  insured  belonged  at  the  time  of  the  fire  to  S.  A. 
Hedrick,  and  at  the  time  of  effecting  the  insurance  it  be- 
longed to  S.  A.  Hedrick;'*  second,  that  the  preliminary 
proofs  of  loss  were  sent  to  the  appellant  on  March  16, 
1896,  and  that  the  appellant,  though  requested  to  imme- 
diately return  them  if  defective,  refused  to  answer  said 
request  for  more  than  two  weeks  and  until  too  late  to 
secure  service  of  process  at  the  coming  term  of  court, 
by  which  appellant  waived  the  supposed  defects  in  the 
proofs;  third,  the  third  replication  set  out,  verbatim,  the 
entire  proofs  of  loss  sent  to  apjiellant,  concluding  with 
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the  averment  that  thereby  appellee  had  complied  with 
all  the  provisions  of  the  policy. 

To  these  replications  appellant  inter^^osed  a  general 
as  well  as  a  so-called  special  demurrer,  which  were  over- 
ruled by  the  court,  and  thereupon  the  court  ruled  appel- 
lant to  plead  to  the  declaration,  which  it  refused  to  do 
and  elected  to  stand  by  its  demurrer.  The  court  then  en- 
tered judg-ment  against  appellant  by  default,  and  assessed 
the  damages  on  evidence  heard,  and  rendered  judgment 
against  appellant  for  $2359.90  and  costs,  from  which  ap- 
pellant prayed  an  appeal  to  the  Appellate  Court,  where 
the  judgment  was  aflirmed,  and  the  present  appeal  is 
from  such  judgment  of  aflBrmance. 

John  Lynch,  Jr.,  and  R.  W.  Barger,  for  appellant. 

Parke  Hutchinson,  for  appellee. 

Per  Curiam:  The  Appellate  Court,  speaking  through 
Mr.  Justice  Bigelow,  delivered  the  following  opinion: 

"The  first  assignment  of  error  questions  the  ruling  of 
the  court  in  overruling  the  demurrer.  In  the  view  we 
take  of  the  pleadings  it  is  unnecessary  to  pass  upon  that 
question,  at  least  so  far  as  the  special  demurrer  is  con- 
cerned. *  *  *  If  it  be  conceded  that  the  court  erred 
in  overruling  the  general  demurrer  to  the  replications 
no  harm  was  done  appellant,  if  its  jilea  in  abatement 
was  bad,  since  in  that  case  the  demurrer  should  have 
been  carried  back  and  sustained  to  the  plea.  {Peoria  and 
Oquaioka  Railroad  Go,  v.  Neilly  16  111.  269.)  A  demurrer  on  a 
record  presenting  a  plea  in  abatement  searches  the  rec- 
ord back  to  such  plea  only,  since  the  plea  does  not  pro- 
fess to  answer  the  declaration,  but  only  goes  to  the  writ. 
Ryan  v.  May,  14  111.  50. 

"Was  appellant's  plea  in  abatement  good?  Such  a 
plea  ought  to  be  certain  to  every  intent.  (Parsons  v.  Case, 
45  111.  296.)    The  plea,  while  admitting  that  some  kind 
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of  proofs  of  loss  were  sent  to  appellant,  does  not  state 
their  contents,  but  avers  that  the  prpofs  did  not  state 
and  set  out  the  title  to  the  property.  This  alleg"ation  is 
equally  consistent  with  each  of  the  two  theories,  viz., 
either  that  the  proofs  were  absolutely  silent  upon  the 
subject  of  the  title  to  the  property,  or  that,  though  at- 
tempting" to  set  out  title,  they  were  so  defective  as  not  to 
be  a  compliance  at  all  with  the  substantial  requirements 
of  the  policy  in  that  regard,  and  so  the  pleader  says 
the  title  was  not  stated.  If  the  latter  is  meant  by  the 
pleader,  he  is  pleading  a  conclusion  of  law  as  applied  to 
the  proofs  furnished  by  appellee.  To  have  made  his  plea 
good  he  should  have  stated  precisely  and  particularly 
what  the  proofs  showed  appellee  to  have  stated  in  that 
regard,  especially  since  appellant  admits  by  its  plea  that 
proofs  of  some  kind  were  furnished.  To  say  that  a  cer- 
tain document  does  not  state  such  and  such  facts  may 
be  argumentative,  but  lacks  that  precision  which  is  re- 
quired in  saying  what  facts  the  document  does  state. 
That  this  plea  is  an  attempt  to  plead  a  conclusion  of 
law  into  the  record  is  further  evidenced  by  the  fact,  that 
it  avers  that  appellant  wrote  appellee  that  the  proofs 
failed  to  show  that  he  was  sole  and  unconditional  owner 
in  fee  of  the  property, — a  requirement  not  demanded  by 
the  policy  as  to  the  proofs.  He  was  only  required  to  state 
his  title,  whatever  it  was,  and  that,  we  are  of  opinion, 
could  be  done  by  any  equivalent  terms  to  fulfill  the  title 
he  represented  himself,  in  the  policy,  to  be  possessed  of. 
Technical  nicety  was  not  contracted  for. 

"We  are  of  the  opinion  that  the  plea  in  abatement  was 
bad,  and  that  the  demurrer  should  have  been  carried  back 
to  the  plea  and  sustained  to  it;  but  because  that  was  not 
formally  done,  it  is  of  no  consequence, — at  least  appel- 
lant has  no  reason  to  complain  of  it. 

"The  admission  of  improper  evidence  on  behalf  of 
appellee,  as  well  as  the  rendering  of  the  judgment  in  his 
favor,  are  assigned  for  error. 
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"From  the  view  we  take  of  the  matter,  the  judgment 
by  default  was  properly  rendered,  since  appellant  refused 
to  plead  to  the  declaration,  and  the  record  is  not  in  con- 
dition to  pa-ss  upon  the  errors  assigned.  The  entire  cause 
of  action,  as  stated  in  the  declaration,  was  admitted  by 
the  default,  except  the  amount  of  damages. 

"Section  61  of  the  Practice  act,  allowing  an  exception 
to  the  final  judgment  to  be  taken  on  trials  by  the  court 
without  a  jury  and  by  consent  of  the  parties,  has,  in  our 
opinion,  no  application  to  a  case  like  this.  The  proceed- 
ing to  assess  the  damages  was  not  with  appellant's  con- 
sent, within  the  meaning  of  this  section.  Assessment  of 
damage  is  in  no  sense  a  trial.  It  is  more  in  the  nature 
of  a  special  proceeding.  Under  the  early  common  law 
of  this  State  *  *  *  the  sheriff  was  authorized  to  exe- 
cute the  writ  of  inquiry  anywhere  in  the  county,  and  the 
proceeding  need  not  be  in  a  court  at  all.  (Vanlandmgharn 
V.  Fellows,  1  Scam.  233.)  Notwithstanding  the  section  of 
the  statute  above  referred  to,  it  is  still  necessary  to  make 
a  motion  to  set  aside  the  assessment,  and  if  it  is  disal- 
lowed, to  take  an  exception  to  the  ruling  of  the  court. 
(Beam  v.  LaycocK%  8  111.  App.  43,  and  cases  there  cited.) 
No  exception  was  in  fact  taken  to  the  introduction  of 
evidence  on  the  assessment  of  damages. 

"We  have  examined  the  evidence,  and  find  it  not  only 
relevant,  but  fully  sufficient  to  support  the  judgment. 

"As  to  the  evidence  introduced  by  api)ellee  to  i)rove 
title,  that,  also,  we  think,  is  sufficient  to  fulfill  the  re- 
quirements of  the  policy;  but  whether  it  is  or  not  is  im- 
material, as  the  default  admitted  all  the  facts  pleaded 
in  the  declaration,  and  its  sufficiency  has  not  been  chal- 
lenged. 

"Finding  no  error  in  the  record  requiring  a  reversal 
of  the  judgment,  it  is  affirmed." 

Concurring  in  the  foregoing  views,  we  adopt  the  .same 
as  the  opinion  of  this  court.  Accordingly,  the  judgment  of 
the  Appellate  Court  is  affirmed.         judgment  affirmed. 
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The  Village  op  North  Chillicothe 

V, 

Allston  Burr. 


j^^ — ^  Opinion  filed  February  17,  1S99, 

610^^261  ^'  Amendments — an  amendment  after  term  must  lie  hoRed  upon  some 

minute  or  memonal  paper.  A  bill  of  exceptions,  in  ejectment,  cannot 
be  amended  after  the  trial  term  and  after  the  bill  has  been  ten- 
dered and  filed,  by  the  affidavit  of  plaintiff's  attorney  that  he  had 
made  and  read  an  affidavit  as  to  the  common  source  of  title,  where 
there  is  no  minute  upon  which  such  amendment  can  be  based. 

2.  Ejectment — 7ohen  judgment  for  plaintiff  cannot  be  tmstained.  A 
judg^ment  for  plaintiff  in  ejectment  cannot  be  sustained  on  appeal, 
when  the  plaintiff  fails  to  show  title  from  the  provernment  or  from 
a  source  shown  by  affidavit  to  be  common  with  the  adverse  title. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  N.  E.  WoRTHiNGTON,  Judije,  presiding^. 

Covey  &  Covey,  and  Winslow  Evans,  for  appellant. 

H.  C.  Pettett,  and  Stevens,  Horton  &  Abbott,  for 
appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment,  broug^ht  by  Allston 
Burr,  appellee,  against  the  village  of  North  Chillicothe, 
appellant,  to  recover  the  possession  of  certain  streets, 
claimed  to  have  been  opened  up  and  worked  by  the  vil- 
la^ce  authorities.  The  village  filed  the  plea  of  the  general 
issue  and  two  special  pleas.  The  plaintiff  joined  in  the 
issues  tendered  by  the  first  and  second  pleas  and  demur- 
red to  the  third  plea.  The  demurrer  to  the  third  plea 
was  sustained,  whereupon  the  village  elected  to  abide 
by  its  said  third  plea.  A  jury  was  waived  by  agreement 
of  the  parties,  and  the  case  was  tried  before  the  court 
without  a  jury. 

The  court  rendered  judgment,  finding  that  the  plain- 
tiff was  the  owner  in  fee  simple  of  the  premises  described 
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in  the  declaration,  and  that  the  defendant  was  guilty  of 
.wrong-fully  taking  and  withholding"  from  the  plaintiff  the 
possession  of  said  premises.  The  village  filed  its  motion 
to  set  aside  the  findings  of  the  court  and  for  a  new  trial, 
which  motion  was  denied;  and  the  denial  thereof  was  ex- 
cepted to.  By  its  judgment  the  court  adjudged  that  the 
plaintiff  Burr,  as  owner  in  fee  simple,  have  and  recover 
of  the  village  the  premises  described  in  the  declaration, 
and  that  the  plaintiff  have  a  writ  of  possession  therefor. 
The  present  appeal  is  prosecuted  from  such  judgment. 
The  judgment  was  rendered  at  the  January  term,  1898, 
of  the  circuit  court;  and  sixty  days  from  the  date  of  the 
judgment  were  given  to  the  village  to  tender  and  file  its 
bill  of  exceptions.  The  bill  of  exceptions  was  filed  on 
February  22,  1898. 

The  plaintiff,  to  sustain  his  action,  introduced  in  evi- 
dence a  quit-claim  deed  from  Samuel  T.  Howe  and  wife 
to  E.  B.  Purcell  dated  January  10,  1896,  acknowledged 
and  recorded  on  February  7,  1890;  also,  a  quit-claim  deed 
from  E.  B.  Purcell  and  wife  to  Howell  Jones,  dated  Jan- 
uary 20,  1896,  recorded  June  27,  1896;  also,  a  quit-claim 
deed  from  Howell  Jones  to  himself,  dated  January  20, 
1896,  recorded  June  27,  1896.  The  three  deeds  above  de- 
scribed constituted  the  entire  proof,  introduced  by  the 
appellee  to  show  title  in  himself.  The  record,  as  orig- 
inally filed  in  this  court,  contained  no  oath  or  affidavit 
showing  that  complainant  and  defendant  claimed  from  a 
common  source  of  title.  Section  25  of  the  Ejectment  act 
provides  that:  "If  the  plaintiff,  or  his  agent  or  attorney 
will  state  on  oath,  upon  the  trial,  that  he  claims  title 
through  a  common  source  with  the  defendant,  it  shall  be 
sufficient  for  him  to  show  title  from  such  common  source, 
unless  the  defendant,  or  his  agent  or  attorney,  will  deny, 
on  oath,  that  he  claims  title  through  such  source,  or  will 
swear  that  he  claims  title  through  some  other  source." 
U  Starr  &  Curt.  Ann.  Stat.  p.  987). 
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Appellee  claims  that,  at  the  April  term,  1898,  of  this 
court,  he  obtained  leave  of  this  court  to  file,  and  did  file,, 
herein,  as  an  amendment  to  the  record,  an  affidavit  show- 
ing one  Samuel  T.  Howe  was  the  common  source  of  title. 

It  appears  that,  after  the  original  record  was  filed 
in  this  court  and  the  case  had  been  docketed  here,  the 
appellee  made  a  motion  in  the  circuit  court  to  amend 
the  bill  of  exceptions.  At  the  time  when  this  motion  to 
amend  was  made,  the  term,  at  which  the  bill  of  exceptions 
had  been  tendered  and  signed,  had  passed,  and  the  sixty 
days  allowed  for  filing  the  bill  of  exceptions  had  expired. 
The  court  below  allowed  the  amendment  upon  an  affi- 
davit of  one  of  the  attorneys  of  appellee,  that  he  had 
read  an  affidavit  as  to  the  common  source  of  title  upon 
the  trial  of  the  case.  Nothing,  however,  was  shown  to 
the  court  upon  the  motion  to  amend,  from  which  it  ap- 
peared that  there  was  anything  in  the  record  to  amend 
by.  There  was  no  mark  upon  the  alleged  affidavit  as  to 
the  common  source  of  title  to  show,  that  it  had  been  of- 
fered in  evidence;  and  there  were  no  notes  or  minutes  of 
either  the  judge  or  the  official  reporter,  showing  that  such 
affidavit  had  been  offered.  Under  this  state  of  facts  the 
alleged  amendment  tothe  bill  of  exceptions  was  improp- 
erly allowed  by  the  trial  court,  and  the  amended  record 
filed  herein  is  insufficient  to  justify  us  in  basing  any 
action  upon  it. 

"An  amendment  of  a  bill  of  exceptions,  incorporating 
evidence  alleged  to  have  been  omitted  from  the  original 
bill  of  exceptions,  should  not  be  allowed  at  a  term  sub- 
sequent to  that  at  which  the  trial  was  had,  unless  there 
is  something  in  the  record  to  amend  by."  {Wallahan  v. 
People,  40  111.  103).  An  amendment  of  a  bill  of  exceptions, 
which  is  based  upon  an  affidavit  filed  by  counsel,  and  not 
upon  the  notes  of  the  official  stenographer,  nor  upon  any 
minutes  kept  by  the  trial  judge,  should  not  be  allowed. 
{Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Levy,  57  III. 
App.  365).    The  memorial  paper  or  minute,  by  which  the 
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record  may  be  amended,  must  be  made,  and  preserved  as 
a  part  of  the  record,  pursuant  to  law.  An  amended  rec- 
ord cannot  be  received  here,  which  shows  affirmatively 
that  an  amendment  to  a  bill,  of  exceptions  in  the  court 
below  was  made  upon  the  testimony  of  witnesses  as  to 
their  recollection  of  what  evidence  was  p^iven  on  the  trial. 
{Dmtgherty  v.  People,  118  111.  160).  An  affidavit  of  one  of 
the  attorneys  for  the  appellee,  that  he  had  made  and  read 
upon  the  trial  an  affidavit  as  to  the  common  source  of 
title,  amounts  to  nothing"  more  or  less  than  the  testimony 
of  a  witness  as  to  his  recollection  of  the  evidence  which 
was  given  on  the  trial.  An  amendment,  based  upon  such 
testimony  or  affidavit,  is  not  sufficient.  {Dvv'uie  v.  People, 
100  111.  290;  Chicago,  Milwaukee  and  SL  Paul  Ikiilivay  Co,  v. 
Walsh,  150  id.  607). 

The  mere  fact  that  the  affidavit  as  to  common  source 
appeared  to  have  been  filed  on  January  31,  181)8,  did  not 
justify  the  amendment  to  the  bill  of  exceptions.  The 
question  is,  did  the  plaintiff  or  his  agent  or  attorney  state 
on  oath  upon  the  trial  that  he  claimed  title  through  a 
common  source.  The  affidavit  in  the  attempted  amend- 
ment was  not  made  by  the  plaintiff,  and  does  not  allege 
that  the  person  making  it  was  agent  or  attorney  of  plain- 
tiff. If  the  affidavit  made  in  support  of  the  motion  to 
amend  was  anything  more  or  other  than  has  been  herein 
stated,  then  the  order  allowing  the  amendment  was  in- 
sufficient in  not  showing  its  contents. 

As,  therefore,  the  appellee  upon  the  trial  below  did 
not,  so  far  as  the  record  filed  in  this  court  shows,  deraign 
his  title  from  the  government,  or  from  any  source  of  title 
shown  by  affidavit  or  oath  to  be  a  common  source  of  title, 
he  is  not  entitled  to  recover;  and  the  judgment  of  the 
trial  court  was  erroneous. 

Accordingly,  the  judgment  of  the  circuit  court  of  Peo- 
ria county  is  reversed,  and  the  cause  is  remanded  to  that 
court  for  further  proceedings  in  accordance  with  the 
views  herein  expressed.  itevcrsed  and  remanded. 
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The  Board  of  Supervisors  of  Vermilion  County 

V. 

The  People  ex  rel  Elmer  E.  Witherspoon. 
Opinion  filed  Febitiary  17, 1899. 

1.  Township  organization — ujhen  couiity  hoard  miLSt  give  notice  of 
filing  petition  to  create  a  iiew  toton,  A  county  board  cannot  refuse  to 
g-ive  notice  of  the  filing  of  a  petition  to  create  a  new  town,  as  re- 
quired by  section  1  of  article  3  of  the  Township  Organization  act, 
(Laws  of  1895,  p.  319,)  because  the  petition  does  not  state  that  the 
name  of  the  proposed  town  had  been  filed  with  the  Auditor,  as  pro- 
vided in  section  58  of  the  act  on  counties.    (Rev.  Stat.  1874,  p.  312.) 

2.  Same — a  new  toum  need  not  be  numed  witil  created.  Section  58  of 
the  act  on  counties,  requiring  the  proposed  name  of  a  new  town  to 
be  filed  with  the  State  Auditor  and  his  certificate  of  recognition 
obtained,  need  not  be  complied  with  until  the  petition  to  create 
the  town  has  been  favorably  acted  upon. 

Board  of  Supervisors  v.  People,  78  111.  App.  321,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  F.  BooKW alter, 
Jud^e,  presiding". 

The  opinion  announced  in  this  case  by  Mr.  Justice 
Burroughs,  speaking^  for  the  Appellate  Court  for  the 
Third  District,  states  fully  the  points  of  law  and  fact 
involved,  and  is  as  follows: 

"The  appellee  commenced,  in  the  circuit  court  of  Ver- 
milion county,  mandamus  proceedings  against  the  appel- 
lant. The  original  petition  for  the  writ  was  demurred  to 
and  the  demurrer  sustained.  Thereupon  the  appellee,  by 
leave  of  court,  filed  an  amended  petition,  setting  up  that 
on  July  12,  1897,  there  was  filed  with  the  county  clerk  of 
the  county  of  Vermilion  and  State  of  Illinois  a  petition, 
a  copy  of  which  was  attached,  made  a  part  hereof  and 
marked  ^Exhibit  A,'  which  was  signed  by  the  relator  and 
187  others,  all  voters  of  and  residents  in  the  following 
described  territory,  to- wit:     (Then  describing  by  metes 
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and  bounds  SO}  square  miles  of  territory  constituting^ 
parts  of  the  towns  of  Vance,  Catlin,  Sidell  and  Carroll, 
in  said  county;)  that  the  persons  signing  said  petition 
constituted  more  than  three-fourths  of  the  voters  resid- 
ing in  the  territory  above  described  on  July  12,  1897,  and 
the  number  of  voters  then  residing  in  said  territory  who 
did  not  sign  the  said  petition  were  18,  and  no  more,  and 
that  the  total  number  of  voters  in  said  territory  then  was 
206,  and  no  more,  all  of  which  was  sliown  in  said  petition 
to  said  board  by  the  affidavits  of  good  and  reliable  citi- 
zens. It  was  also  stated  that  in  and  by  said  petition  the 
said  board  of  supervisors  was  asked  to  create  a  new  town 
out  of  said  described  territory  for  the  convenience  of  the 
inhabitants  residing  therein;  that  after  such  new  town 
shall  be  created  out  of  said  described  territory  the  said 
towns  of  Vance,  Catlin,  Sidell  and  Carroll  will  each  still 
contain  more  tlian  ten  square  miles  of  land;  that  after 
the  said  petition  had  been  so  filed  and  presented  to  said 
board  the  said  petitioners  asked  that  the  said  board  give 
notices  of  the  presenting  of  said  petition  and  of  the  date 
of  its  final  hearing,  as  is  required  by  the  provisions  of 
section  26,  chapter  139,  Kurd's  111.  Stat.,  but  that  said 
board  refused  so  to  do,  contrary  to  the  wishes  of  said 
petitioners  and  over  their  express  objections;  that  until 
the  said  board  of  supervisors  shall  give  said  notices  afore- 
said, no  further  steps  can  be  taken  in  order  to  create  the 
said  new  town  according  to  the  prayer  of  the  said  peti- 
tioners. The  amended  petition  contains  the  other  usual 
averments  in  a  petition  for  a  writ  of  mandamus,  and  prays 
such  writ  may  issue  directed  to  appellant,  commanding 
it  forthwith  to  give  notice  of  the  presenting  of  said  peti- 
tion, and  when  it  shall  be  considered  as  required  by  said 
section  of  said  chapter  of  our  statutes,  and  for  such  fur- 
ther order  as  may  be  required.  The  'Exhibit  A'  attached 
to  this  amended  petition  contains  a  full  formal  petition, 
as  described  in  the  amended  petition  for  the  writ,  and  in 
every  particular  conforming  to  the  requirements  of  such 
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a  petition  as  provided  by  said  section  26,  chapter  189, 
Kurd's  Rev.  111.  Stat. 

**To  this  amended  petition  the  appellant  interposed 
a  demurrer,  which  the  circuit  court  overruled.  The  ap- 
pellant elected  to  stand  b}^  the  demurrer,  and  the  court 
awarded  the  peremptory  writ  of  mandamxis  as  prayed  for 
in  the  amended  petition.  The  appellant  brings  the  case 
to  this  court,  and  insists  the  judgment  of  the  circuit  court 
should  be  reversed  because  (1)  the  amended  petition  fails 
to  show  a  demand  upon  the  appellant  to  give  the  desired 
notice;  (2)  the  amended  petition  failed  to  show  the  name 
for  the  proposed  new  town  had  been  filed  in  the  office  of 
the  State  Auditor,  and  his  certificate  obtained  as  is  pro- 
vided by  section  60,  chapter  34,  S.  &  C.  111.  Rev.  Stat. ; 
(3)  the  amended  petition  did  not  state  that  the  several 
towns  from  which  the  proposed  new  town  is  to  be  taken 
will  each  have  left  at  least  ten  square  miles  of  territory. 

"An  inspection  of  the  amended  petition  shows  that  it 
does  contain  averments  setting  up  the  very  demand  which 
the  appellant  claims  it  does  not;  also,  it  contains  an  ex- 
press averment  that  the  several  towns  out  of  which  ter- 
ritory is  sought  to  be  taken  for  the  new  town  will  each 
have  remaining  more  than  ten  square  miles;  and  as  to 
the  other  contention  about  the  name  of  the  proposed  new 
town,  we  are  satisfied  that  our  statute  only  requires  the 
board  of  sui)ervisors  to  refrain  from  naming  a  new  town 
created  by  it,  until  the  proposed  name  has  been  filed  with 
the  Auditor  of  Public  Accounts  and  his  certificate  ob- 
tained, as  provided  by  section  59,  chapter  34,  Kurd's  111. 
Stat.  In  this  proceeding  the  appellee  only  sought,  and 
the  circuit  court  only  adjudged,  that  the  appellant  give 
notice  that  the  i^etition  for  the  new  town  was  filed  and 
when  it  would  be  acted  upon,  as  required  by  section  26, 
chapter  139,  Kurd's  111.  Stat.  This  notice  was  necessary 
to  be  given  in  order  that  the  appellant  might  act  upon 
the  merits  of  the  petition  for  the  creation  of  the  new  town, 
and  after  it  has  so  acted  and  concluded  to  create  a  new 
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town  as  petitioned  for,  and  concludes  to  g'ive  it  a  name, 
before  giving  it  such  name  will  it  be  necessary  for  it  to 
act  under  section  59,  chapter  34,  Hurd's  111.  Stat.  ? 

"Finding  the  judgment  of  the  circuit  court  appealed 
from  in  this  case  is  in  accordance  with  the  law  arising 
out  of  the  facts  well  pleaded  in  the  amended  petition, 
which  were  admitted  by  the  demurrer  thereto,  we  affirm 
its  judgment." 

S.  G.  Wilson,  State's  Attorney,  G.  T.  Buckingham, 
and  Edwin  Winter,  for  appellant. 

Isaac  A.  Love,  and  William  R.  Jewell,  Jr. ,  for  ap- 
pellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

Thorough  investigation  of  the  points  presented  by 
the  briefs  of  counsel  has  led  to  the  conclusion  the  record 
herein  is  free  from  error.  The  legal  principles  involved 
are  fully  and  satisfactorily  treated  in  the  opinion  of  the 
Appellate  Court,  and  that  opinion  is  adopted  as  the  opin- 
ion of  this  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  Zion  Church  of  Sterling 


Clara  A.  Mensch.  ^^^ — 225 

,  98a  •  82 

Opinion  filed  February  17^  1899.  e98a  •  83 

1.  Corporations — incorporation  of  religions  society  vests  title  to  trust 
property  in  the  corporation.  Under  section  41  of  the  Incorporation  act 
(Rev.  Stat.  1874,  p.  292,)  the  incorporation  of  a  relig-ious  society  im- 
mediately vests  in  the  corporation,  in  its  corporate  name,  title  to 
property  formerly  held  in  trust  for  the  use  of  the  members  of  the 
society  or  congregation. 

2.  Same — trustees  of  religious  corporation  may  mortgage  former  trust 
property.    Title  to  trust  property  having  vested  in  a  religious  so- 
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ciety  by  the  act  of  incorporation,  the  trustees  of  the  corporation 
may,  to  the  extent  provided  by  statute,  mortg-age  the  property  the 
same  as  if  it  had  been  originally  conveyed  to  the  corporation. 

3.  Mortgages— rrtort^o^ce  of  ckurdi  property  not  charged  with  notice 
of  secret  tbsages.  A  mortgage  given  by  the  trustees  of  a  religious  cor- 
poration, under  the  authority  of  the  congregation,  to  secure  money 
borrowed  and  used  in  repairing  the  church  building,  is  not  invalid 
because  of  an  alleged  usage  requiring  the  consent  of  the  annual 
conference  to  the  mortgage,  where  such  usage  is  not  set  out  in  the 
book  of  discipline  or  otherwise  spread  upon  the  records  of  the  de- 
nomination. 

4.  Same— fnwtecs  of  religious  corporation  presumed  to  have  power  to 
mortgage  church  property.  The  general  or  annual  conference  of  a  re- 
ligious denomination  having  authorized  the  election  of  trustees  for 
an  incorporated  religious  society,  it  will  be  presumed  they  intended 
such  trustees  to  have  the  usual  statutory  power  to  mortgage  the 
church  property  when  directed  by  the  congregation. 

5.  Same — on  foreclosure  equity  looks  to  substance  rather  than  to  form. 
Upon  foreclosure  of  a  mortgage  upon  the  property  of  a  religious 
corporation,  given  by  its  trustees,  equity  will  consider  evidence 
which  shows  that  the  intention  was  to  bind  the  corporation,  and 
not  the  trustees  individually. 

6.  Same — mortgagee  of  church  property  not  hound  to  take  notice  of  theo- 
logical differences  between  members.  One  loaning  money  in  good  faith 
to  the  trustees  of  a  religious  corporation  who  were  directed  by  the 
congregation  to  borrow  the  money,  which  is  used  on  the  church 
building,  is  not  bound  to  take  notice  of  theological  differences  ex- 
isting among  the  members  of  the  church,  where  the  church  build- 
ing is  controlled  by  an  apparently  well-organized  congregation 
which  worships  there. 

Zion  Church  of  Sterling  v.  Mensch^  74  111.  A  pp.  115,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Whiteside  county;  the  Hon.  John  C.  Garver, 
Judge,  presiding. 

This  is  a  bill  filed  on  October  7,  1895,  by  the  appellee, 
Clara  A.  Mensch,  against  the  Zion  Church  of  Sterling, 
Illinois,  to  foreclose  a  mortgage  given  by  said  church  to 
secure  a  loan  for  $1000.00  made  by  her  to  it  June  24,  1893. 

The  bill  avers  that  the  Zion  Church  of  Sterling,  Illi- 
nois, became  indebted  to  appellee  in  the  sum  of  $1000.00, 
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and  thereupon  by  its  trustees  (naming  five  persons),  by 
the  authority  given  them  under  the  statute,  executed 
under  their  hand  a  promissory  note  for  $1000.00  due  in 
two  years,  with  interest  at  six  percent  per  annum;  that, 
to  secure  the  said  note,  said  Zion  Church  by  its  trustees, 
under  the  authority  given  by  the  statute,  by  a  mortgage, 
dated  June  24,  1893,  conveyed  to  appellee  the  land  in 
question,  which  mortgage  was  recorded  on  June  26, 1893; 
that  said  sum  of  $1000.00  with  interest  is  due  and  unpaid; 
that,  by  the  terms  of  the  mortgage,  it  was  provided  that, 
in  case  a  suit  should  become  necessary  to  foreclose  the 
mortgage,  appellee  should  be  allowed  a  reasonable  so- 
licitor's fee  in  such  suit  to  be  a  further  lien  upon  the 
premises;  and  the  bill  avers  that,  by  the  filing  of  the  bill, 
a  certain  amount  has  become  due  for  such  solicitor's  fee. 
The  bill  avers  that  five  persons  naming  them  are  the 
board  of  trustees  of  the  church,  made  such  by  the  church 
in  pursuance  of  the  statute.  The  bill  makes,  as  parties 
defendant,  the  Zion  Church  of  Sterling,  Illinois,  and  the 
five  trustees  of  the  church,  naming  them. 

The  answer,  not  under  oath,  denies  the  indebtedness 
and  execution  of  the  note  and  mortgage  by  the  church 
or  any  one  authorized  by  it;  and  furthermore  denies  the 
power  of  the  church  to  make  said  note  and  mortgage,  ex- 
cept with  the  consent  of  what  is  called  the  Evangelical 
Association  of  North  America. 

Certain  exceptions  were  filed  to  the  answer  and  sus- 
tained. 

After  evidence  heard  and  hearing  had,  the  court  ren- 
dered a  decree  on  October  20, 189B,  granting  a  foreclosure, 
and  finding  the  amount  due  to  be  $1300.00  for  principal 
and  interest,  and  for  solicitor's  fees,  and  awarding  costs 
against  appellant. 

An  appeal  was  taken  to  the  Appellate  Court.  The 
Appellate  Court  has  afiirmed  the  decree  of  foreclosure 
entered  by  the  trial  court.  The  present  appeal  is  prose- 
cuted from  such  judgment  of  affirmance. 
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Ritchie,  Esher  &  Woolley,  for  appellant. 

A.  A.  WoLFERSPERGER,  and  John  G.  Manahan,  for 
appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  property,  upon  which  the  mortgage,  here  sought 
to  be  foreclosed,  rests,  was  conveyed,  on  May  13,  1869, 
by  one  Mary  Wallace  to  three  persons,  (naming  them), 
"trustees  of  Zion  Church  of  Sterling,  Illinois,  of  the  Evan- 
gelical Association  of  North  America  and  their  successors 
in  office,"  for  an  expressed  consideration  of  $400.00.  The 
deed  of  May  13,  1869,  recites,  that  the  property  therein 
named  is  conveyed  *Hn  trust  that  said  premises  shall  be 
used,  kept,  maintained,  disposed  of  as  a  place  of  divine 
worship  for  the  use  of  the  ministry  and  membership,  and 
as  a  place  of  residence  for  the  use  and  occupancy  of 
the  preachers,  of  the  Evangelical  Association  of  North 
America,  subject  to  the  discipline,  usage  and  ministerial 
appointments  of  said  church  or  association,  as  from  time 
to  time  authorized  and  declared  by  the  general  confer- 
ence of  said  association,  and  the  annual  conference  in 
whose  bounds  the  premises  are  situated." 

On  October  22, 1874,  the  church  or  congregation,  named 
in  the  deed  executed  by  Mary  Wallace  on  May  13,  1869, 
became  incorporated  in  accordance  with  sections  35,  36 
and  37  of  the  general  Incorporation  act  in  reference  to 
religious  corporations.  On  the  day  last  named,  there  was 
filed  for  record  in  the  recorder's  office  of  Whiteside  county 
an  affidavit  by  Christ.  Eisle,  subscribed  and  sworn  to  on 
October  21,  1874,  in  which  said  Christ.  Eisle  did  solemnly 
swe^r  that,  at  a  meeting  of  the  members  of  Zion  Church, 
held  at  Sterling  in  the  county  of  Whiteside  and  State 
of  Illinois  on  the  seventh  day  of  October,  A.  D.  1874,  for 
that  purpose,  the  following  persons  were  elected:  Christ. 
Eisle,  John  Meister,  Christ.  Schraeder,  Gottlieb  Vetter, 
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John  Yetter,  trustees,  according"  to  the  rules  and  usages 
of  such  church,  and  that  such  church  adopted,  as  its  cor- 
porate name,  "The  Zion  Church  of  Sterling,"  and  that  at 
such  meeting  the  affiant  acted  as  secretary. 

The  appellant  remained  a  corporate  body,  organized 
in  the  manner  aforesaid,  from  October  22, 1874,  up  to  the 
date  of  the  execution  of  the  mortgage  herein  sought  to 
be  foreclosed,  to-wit,  June  24, 1893.  No  objection  to  such 
organization  appears  to  have  been  made  by  the  general 
or  annual  conference  of  the  Evangelical  Association  of 
North  America. 

Section  41  of  the  general  Incorporation  act  provides 
that  "upon  the  incorporation  of  any  congregation,  church 
or  society,  all  real  and  personal  property  held  by  any 
person  or  trustees  for  the  use  of  the  members  thereof, 
shall  immediately  vest  in  such  corporation  and  be  subject 
to  its  control,  and  may  be  used,  mortgaged,  sold  and  con- 
veyed the  same  as  if  it  had  been  conveyed  to  such  cor- 
poration by  deed;  but  no  such  conveyance  or  mortgage 
shall  be  made  so  as  to  affect  or  destroy  the  intent  or  effect 
of  any  grant,  devise  or  donation  that  may  be  made  to 
such  person  or  trustee  for  the  use  of  such  congregation, 
church  or  society." 

By  virtue  of  section  41,  as  above  quoted,  the  property 
conveyed  by  Mary  Wallace  to  the  trustees  of  Zion  Church 
on  May  13,  1869,  immediately  vested  in  such  church,  as  a 
corporation,  under  its  cori)orate  name,  "The  Zion  Church 
of  Sterling."  It  is  also  true  that,  by  virtue  of  said  sec- 
tion 41,  the  corporation  had  the  right  to  mortgage  the 
property  in  question  the  same  as  though  it  had  been  con- 
veyed to  it  by  deed,  instead  of  having  been  conveyed  orig- 
inally to  the  trustees  of  the  church.  The  only  restriction 
upon  the  power  of  the  corporation  to  convey  the  mort- 
gaged property  so  deeded  to  it  is,  that  no  such  convey- 
ance or  mortgage  shall  be  so  made,  as  to  affect  or  destroy 
the  intent  or  effect  of  any  grant  made  to  a  person  or  trus- 
tee for  the  use  of  such  congregation,  church  or  society. 
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The  deed,  executed  by  Mary  Wallace  on  May  13,  1869,  is 
claimed  by  the  appellant  to  have  been  a  grant,  not  for 
the  use  of  the  congregation,  church  or  society  known  as 
"The  Zion  Church  of  Sterling,"  but  for  the  benefit  of  the 
Evangelical  Association  of  North  America. 

Section  43  of  the  general  Incorporation  act  provides 
as  follows:  "The  trustees  shall  have  the  care,  custody  and 
control  of  the  real  and  personal  property  of  the  corpora- 
tion, subject  to  the  direction  of  the  congregation,  church 
or  society,  and  may,  when  directed  by  the  congregation, 
church  or  society,  erect  houses  or  buildings  and  improve- 
ments, and  repair  and  alter  the  same,  and  may,  when  so 
directed,  mortgage,  encumber,  sell  and  convey  any  real 
or  personal  estate  of  such  corporation,  and  enter  into  all 
lawful  contracts  in  the  name  of  and  in  behalf  of  such  cor- 
poration: Provided,  that  no  mortgage,  encumbrance,  sale 
or  conveyance  shall  be  made  of  any  such  estate,  so  as  to 
defeat  or  destroy  the  effect  of  any  gift,  grant,  devise  or 
bequest  which  may  be  made  to  such  corporation;  but  all 
such  gifts,  grants,  devises  and  bequests  shall  be  appro- 
priated and  used  as  directed  or  intended  by  the  person 
or  persons  making  the  same." 

The  testimony  shows,  that  the  persons,  who  executed 
the  present  mortgage,  being  the  five  trustees  of  the 
church,  had  the  care,  custody  and  control  of  the  real  es- 
tate which  was  mortgaged  to  appellee.  It  is  claimed  on 
the  part  of  the  appellant,  that  there  was  some  disagree- 
ment between  the  members  of  the  church;  that  some  of 
the  members  of  the  church  belonged  to  what  is  known 
as  the  "Esher  faction,"  and  other  members  of  the  church 
belonged  to  what  is  known  as  the  "Dubs  faction,"  as  ex- 
plained in  Schioeiker  v.  nusser,  146  111.  399;  that  the  "Esh- 
erites,"  so-called,  were  decided  by  this  court  in  Schiveiker 
V.  Hiisser,  fntpra,  to  be  the  legal  members  of  the  Evangeli- 
cal Association  of  North  America;  but  that  those  mem- 
bers, who  authorized  the  making  of  the  mortgage  here 
in  controversy,  belonged  to  the  Dubs  faction,  and  were, 
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therefore,  not  of  the  party  which  the  courts  had  held  to 
be  the  legal  denomination.  It  appears  from  the  evidence, 
that  appellee,  and  her  agent,  who  made  the  loan  for  her, 
had  no  notice  of  these  differences  in  theological  views 
among  the  members  of  the  congregation.  Appellee  loaned 
her  money  to  the  trustees  of  this  congregation  to  make 
improvements  upon  the  church  building.  The  church 
building,  belonging  to  appellant,  had  been  burned  down 
in  January,  1893.  A  small  amount  of  insurance  money 
was  collected,  and  $1000.00  was  borrowed  from  appellee. 
The  money  so  borrowed  and  the  insurance  money  were 
used  in  making  improvements  on  the  building,  and  in  re- 
plenishing and  re-furnishing  the  church.  The  loan  was 
made  by  appellee  and  her  agent  in  good  faith,  and  they 
were  not  bound  to  take  notice  of  theological  differences 
existing  among  the  members  of  the  church,  when  the 
church  building  was  controlled  by  an  apparently  well 
organized  congregation  which  worshiped  there. 

Section  43  provides,  that  the  trustees  may,  when  di- 
rected by  the  congregation  or  church,  erect  houses  or 
buildings  and  improvements,  and  repair  and  alter  the 
same,  and  may,  when  so  directed,  mortgage  any  real  es- 
tate of  the  corporation.  In  view  of  this  provision  of  the 
statute,  it  was  undoubtedly  the  duty  of  appellee  to  see 
to  it,  that  the  trustees  executed  the  mortgage  to  her  in 
pursuance  of  a  direction  to  that  effect,  given  to  them  by 
the  congregation. 

The  proof  shows,  that  the  pastor  of  the  church  gave 
notice  on  the  Sunday  preceding  June  4, 1893,  that  on  the 
next  Sunday  there  would  be  held  a  meeting  of  the  con- 
gregation to  determine  the  question,  whether  the  trustees 
should  be  authorized  to  make  a  loan  for  the  re-erection 
and  improvement  of  the  church  building.  In  pursuance 
of  the  notice  thus  given,  a  meeting  of  the  congregation 
was  held  on  June  4, 1893.  The  testimony  shows,  that  the 
congregation  consisted  of  only  about  fifty  members  when 
all  were  present,  and  that,  at  the  meeting  held  on  June  4, 
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1893,  more  than  one-half  of  the  congregation  were  pres- 
ent, and  that,  among  those  present,  were  adherents  of 
the  Esher  faction,  as  well  as  of  the  Dubs  faction. 

The  minutes  of  the  board  of  trustees  show  that,  at 
the  meeting  of  the  congregation  held  on  June  4, 1893,  one 
William  Haglock  offered  the  following  resolution,  which, 
on  motion,  was  adopted:  "Resolved,  that  we  authorize 
the  board  of  trustees  to  make  necessary  loans  for  im- 
provements, and  give  a  mortgage  on  the  church  property 
as  security."  When,  therefore,  appellee  or  her  agent  ex- 
amined the  minutes  of  the  board  of  trustees  of  the  con- 
gregation, they  found  that  the  trustees  were  expressly 
authorized  and  directed  by  the  congregation  to  make  the 
loan  in  question. 

This  would  seem  to  settle  the  validity  of  the  mortgage 
here  sought  to  be  foreclosed,  and  the  justice  of  the  claim 
of  the  appellee  to  the  money  secured  by  that  mortgage. 
But  appellant  claims  that  the  mortgage,  under  the  terms 
of  section  43  aforesaid,  could  not  be  given  upon  the  prop- 
erty, so  as  to  defeat  or  destroy  the  effect  of  any  grant 
made  to  the  corporation.  It  is  said  by  the  appellant  that, 
under  the  deed  executed  to  the  trustees  of  the  church 
on  May  13, 1869,  by  Mary  Wallace,  the  trustees  held  the 
property  in  trust  for  the  use  of  the  ministry  and  preach- 
ers of  the  Evangelical  Association  of  North  America;  that 
appellee  was  bound  to  take  notice,  that  the  property  was 
thus  held  in  trust  for  the  benefit  of  said  Evangelical  As- 
sociation, and  not  exclusively  for  the  benefit  of  the  par- 
ticular congregation  authorizing  the  loan,  and  that  the 
mortgage  was  made  without  reference  to  the  rights  of 
the  said  association.  • 

The  particular  ground,  upon  which  appellant  bases 
the  contention  that  the  rights  of  the  Evangelical  Asso- 
ciation were  ignored,  is  the  alleged  existence  of  a  church 
usage.  It  is  claimed,  that,  according  to  the  usage  thus 
contended  for,  no  congregation  had  a  right  to  place  a 
mortgage  upon  any  of  its  property  without  permission  of 
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the  annual  conference  of  the  association,  within  whose 
bounds  the  property  was  located.  The  statute  authorizes 
the  loan,  when  the  congregation  directs  the  trustees  to 
make  the  loan.  But,  in  addition  to  the  requirement  of  the 
statute,  counsel  for  appellant  say,  that  appellee  should 
have  seen  to  it,  that  the  annual  conference  of  the  Evan- 
gelical Association  of  North  America  had  given  its  per- 
mission to  the  trustees  to  make  the  loan  from  her.  The 
evidence  is  conflicting,  as  to  whether  or  not  there  was 
any  such  usage  as  is  claimed,  which  required  the  grant- 
ing of  permission  by  the  annual  conference  before  any 
church  property  could  be  mortgaged.  The  circuit  court 
evidently  found,  that  no  such  usage  was  established  by 
the  testimony,  and  we  are  inclined  to  regard  the  finding 
of  the  court  upon  this  question  of  fact  as  conclusive,  it 
not  appearing  that  such  finding  is  against  the  weight  of 
the  evidence. 

It  clearly  appears,  however,  that  neither  appellee  nor 
her  agent  had  any  notice  or  knowledge  of  any  such  usage 
as  is  here  contended  for.  The  provisions  of  the  deed  of 
May  13, 1869,  did  not  contemplate  a  usage,  which  depends 
upon  oral  proof  for  its  establishment.  The  language  of 
the  deed  is:  "Subject  to  the  discipline,  usage  and  minis- 
terial appointments  of  said  church  or  association,  as  from 
time  to  time  authorized  and  declared  by  the  general  con- 
ference of  said  association,  and  the  annual  conference  in 
whose  bounds  the  said  premises  are  situated."  The  usage 
here  contemplated  is  a  usage  fixed  and  declared  by  the 
annual  conference,  or  the  general  conference.  The  book 
of  discipline  of  the  Evangelical  Association  of  North 
America  was  introduced  in  evidence  in  this  case,  and  is 
set  out  in  the  record.  We  have  been  pointed  to  no  pro- 
vision in  that  discipline,  which  requires  the  permission 
of  the  annual  conference  before  a  loan  could  be  made  by 
a  congregation  for  the  improvement  of  church  property. 
If  any  such  usage  had  been  authorized  and  declared  by 
the  annual  conference  of  the  denomination,  there  would 
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be  a  declaration  of  it  in  the  established  book  of  disci- 
pline. Indeed,  parties,  dealing  in  good  faith  with  a  con- 
gregation of  this  kind,  cannot  be  required  to  take  notice 
of  any  existing  usage,  which  is  not  spread  upon  the  rec- 
ords of  the  denomination  itself.  As  no  such  usage  was 
declared  by  either  the  general  or  annual  conference,  ap- 
pellee was  not  bound  to  take  notice  of  it.  It  follows, 
that  the  execution  of  the  mortgage  cannot  be  said  to  have 
had  the  effect  of  defeating  or  destroying  the  effect  of  the 
grant,  contained  in  the  deed  of  May  13,  1869.  The  disci- 
pline authorizes  each  society  to  elect  a  board  of  trustees 
every  one,  two  or  three  years  to  consist  of  not  less  than 
three  nor  more  than  nine  persons.  It  will  be  presumed, 
that  the  general  or  annual  conference,  having  authorized 
the  election  of  trustees,  intended  them  to  be  such  trus- 
tees as  should  have  the  usual  statutory  powers,  among 
which  is  the  power  to  mortgage  the  church  property, 
when  directed  by  the  congregation. 

The  proof  clearly  shows,  that  the  note  and  mortgage, 
given  by  the  trustees,  was  the  indebtedness  of  the  cor- 
poration, and  not  of  the  individual  trustees.  This  is  es- 
tablished by  the  testimony,  already  referred  to,  in  regard 
to  the  adoption  of  the  resolution  by  the  congregation, 
authorizing  the  trustees  to  make  the  loan.  This  is  not 
an  action  at  law  upon  the  note  given  by  the  trustees,  but 
this  is  a  proceeding  in  equity  to  foreclose  a  mortgage, 
executed  by  the  corporation  through  its  trustees.  Equity 
looks  to  the  substance  rather  than  the  form,  and  will  here 
consider  the  evidence  which  shows  that  the  corporation 
was  intended  to  be  bound,  and  not  that  the  trustees  were 
intended  to  be  bound.  (Scanlan  v.  Keith,  102  111.  634;  Ihjjyes 
V.  Griffin,  89  id.  134;  New  Market  Savings  Bank  v.  Gillet,  100 
id.  254). 

The  judgment  of  the  Appellate  Court  is  aifirmed. 

Judgment  affirmed. 
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The  City  of  Jacksonville  et  al. 

V. 

H.  M.  Hamill  et  al 
Opinion  filed  February  17 y  1899. 

1.  Public  improvements— oommiswoncr's  apportionm4>nt  of  public 
and  private  cost  is  final.  The  apportionment  of  the  cost  of  an  im- 
provement between  the  city  and  private  owners  by  the  commis- 
sioner appointed  and  acting  under  sections  38  and  39  of  the  Local 
Improvement  act  (Laws  of  1897,  pp.  114, 115,)  is  final,  and  the  court 
has  no  power,  at  any  subsequent  stage  of  the  proceedings,  to  in- 
crease the  cost  to  be  borne  by  the  city. 

2.  Same — section  60  of  Local  Improvement  act^  relating  to  dejidency^ 
construed.  Under  section  50  of  the  Local  Improvement  act,  (Laws 
of  1897,  p.  120,)  where  a  jury  has  reduced  the  assessment  against 
objectors  the  court  should  hear  evidence  as  to  whether  a  deficiency 
exists,  and  if  it  appears  that  after  deducting  the  jury's  reduction 
the  assessment  is  suflScient  to  complete  the  improvement  there  is 
no  deficiency  within  the  meaning  of  the  statute,  and  the  assessment 
roll,  as  modified  by  the  reduction,  should  be  confirmed. 

3.  Same— mere  rediiction  of  assessment  by  jury  does  not  show  deficiency. 
The  mere  reduction  of  an  assessment  by  the  jury  does  not  establish 
a  deficiency,  and  the  court  has  no  power  to  distribute  the  amount 
of  such  reduction  as  a  deficiency  without  further  proof. 

Appeal  from  the  County  Court  of  Morgan  county;  the 
Hon.  Charles  A.  Barnes,  Judge,  presiding*. 

This  was  a  proceeding  in  the  county  court  of  Morgan 
county,  under  the  provisions  of  the  act  of  the  legislature, 
entitled  "An  act  concerning  local  improvements,"  ap- 
proved June  14,  1897,  in  force  July  1,  1897,  for  the  con- 
struction of  a  brick  street  pavement  on  South  Diamond 
street,  in  the  city  of  Jacksonville,  by  special  taxation  of 
contiguous  property,  except  as  to  intersections  of  cross- 
streets  and  alleys,  the  expense  of  the  paving  as  to  cross- 
streets  and  alleys  to  be  paid  for  by  general  taxation. 

On  March  17,  1898,  a  petition  was  presented  to  the 
board  of  local  improvements  of  said  city,  signed  by  the 
owners  of  a  majority  of  the  real  estate  or  property  abut- 
ting upon  said  street  proposed  to  be  improved.  The  board 
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of  local  improvements,  after  giving  notice  of  the  time 
and  place  for  hearing,  caused  to  be  prepared  and  pre- 
sented to  the  city  council,  at  its  regular  meeting  on  Au- 
gust 4,  1898,  its  recommendation  of  the  construction  of 
said  improvement,  together  with  the  estimate  of  cost  of 
the  improvement  as  prepared  by  the  engineer  of  the  city, 
and  also  an  ordinance  providing  for  the  construction  of 
the  improvement.  The  estimate  of  cost  was  approved 
and  the  recommendation  concurred  in,  and  the  ordinance 
was  duly  passed  by  the  council.  On  August  15, 1898,  the 
city  attorney,  as  directed  by  the  ordinance,  filed  a  peti- 
tion in  the  county  court  of  said  county  asking  for  the 
confirmation  of  a  special  tax  for  the  construction  of  the 
improvement,  as  provided  by  law.  A  commissioner  was 
appointed  for  the  purpose  of  preparing  a  special  tax  roll, 
as  provided  by  law,  and,  the  necessary  steps  having  been 
taken,  the  assessment  roll  was  returned  into  court  on  the 
17th  day  of  August,  and  notices  of  time  and  place  of 
application  for  confirmation  of  the  assessment  roll  were 
given,  as  provided  by  law. 

Objections  were  filed  to  the  confirmation  of  the  as- 
sessment roll  as  returned  by  the  commissioner  by  H.  M. 
Hamill,  Martha  Tapp,  Mary  Fitzgerald,  Thomas  White, 
Jeanette  Watkinson,  (widow  and  heir-at-law  of  Isaac 
Watkinson,  deceased,)  Libby  Hatfield,  Mrs.  L.  B.  Mack, 
Richard  T.  Mathews,  John  W.  Muse,  Greorge  Washing- 
ton, Margaret  Kennedy,  Pat  Duffy,  Thomas  White,  Ruby 
White,  Albert  White,  Frances  Rightmeier,  (heirs-at-law 
of  John  C.  White,  deceased,)  Thomas  Harrison  and  Wil- 
liam S.  Wyatt.  These  objectors  filed  seven  objections. 
The  fifth  was,  that  the  property  of  the  objectors  is  not 
benefited  to  the  amount  of  their  respective  assessments  as 
returned  by  the  commissioner.  The  sixth  was,  because 
the  property  of  each  objector  is  assessed  more  than  its 
proportionate  share  of  the  cost  of  said  improvement. 

Objections  1,  2,  3,  4  and  7  were  overruled,  and  a  jury 
was  called  to  try  the  issue  raised  by  the  fifth  and  sixth 
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objections.  By  the  verdict  of  the  jury  there  was  a  re- 
duction of  $2991.78,  in  the  ag^gregate,  from  the  amount 
of  the  assessment  as  returned  by  the  commissioner,  and 
the  objectors  moved  the  court  to  distribute  said  amount 
of  reduction  upon  the  other  property.  The  petitioner,  the 
city  of  Jacksonville,  filed  an  objection  in  writings,  sup- 
ported by  affidavit  of  C.  W.  Brown,  to  the  distribution  of 
said  reduction,  on  the  ground  there  was  not  a  deficiency 
remaining  in  the  amount  assessed  with  which  to  construct 
the  proposed  improvement,  and  objected  to  placing  any 
of  such  amount  upon  the  city  as  public  benefits,  because 
the  distribution  made  by  the  commissioner  between  the 
public  and  private  property  was  final.  Isaac  L.  Morrison, 
one  of  the  defendants  below  and  one  of  the  appellants 
here,  objected  to  the  placing  of  any  of  said  reduction 
upon  his  property  because  there  was  no  evidence  that  his 
property  would  be  specially  benefited  to  the  additional 
amount,  and  because  the  notices  required  by  law  in  such 
cases  had  not  been  given.  The  court  overruled  the  objec- 
tions of  the  city  of  Jacksonville  and  also  the  objections 
of  Isaac  L.  Morrison,  and  placed  one -half  of  the  amount 
of  the  reduction  caused  by  the  jury  trial  upon  the  city  of 
Jacksonville  as  public  benefits,  and  the  other  one-half 
upon  the  property  between  Grove  and  Edgmon  streets, 
except  the  property  objected  for,  in  proportion  to  the 
assessment  made  by  the  commissioner.  Prom  this  ruling 
of  the  court  the  city  of  Jacksonville  and  the  said  Isaac 
L.  Morrison  appeal. 

J.  J.  Reeve,  and  Morrison  &  Worthington,  for  ap- 
pellants. 

Edw.  p.  Kirby,  and  H.  G.  Whitlock,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

The  first  question  presented  for  consideration  by  the 
record  is  whether  the  court  was  authorized  to  require  the 
city  of  Jacksonville  to  pay  any  part  of  the  deficiency 
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resulting-  from  the  verdict  of  the  jury.  Section  38  of  the 
act  under  which  the  proceeding  was  had  provides  for  the 
appointment  of  a  suitable  person  by  the  court  to  make 
an  assessment  of  the  cost  of  the  improvement  upon  the 
petitioner  and  the  property  benefited.  Section  39  pro- 
vides that  such  officer  shall  estimate  what  proportion 
of  the  total  cost  of  such  improvement  will  be  of  benefit 
to  the  public  and  what  proportion  will  be  of  benefit  to 
the  property  to  be  benefited,  and  to  apportion  the  same 
between  the  city,  village  or  town  and  such  property, 
so  that  each  will  bear  its  relative  equitable  proportion. 
This  section  of  the  statute  is  a  substantial  copy  of  para- 
graph 139  of  chapter  24  of  the  Revised  Statutes,  and  un- 
der that  paragraph  of  the  statute  we  held  in  a  number  of 
cases  that  the  action  of  the  commissioner  was  conclusive 
in  so  far  as  it  fixed  the  relative  amount  of  the  cost  of  the 
improvement  that  is  to  be  respectively  borne  by  the  mu- 
nicipality and  the  owners  of  the  property  benefited.  {City 
of  Sterling  v.Galt,  117  111.  11;  Billings  v.  City  of  Chicago,  167 
id.  337.)  Here  the  person  appointed  by  the  court  to  make 
the  apportionment,  apportioned  to  the  city  of  Jackson- 
ville* as  the  amount  to  be  borne  by  it,  the  sum  of  $2956.83, 
and  the  amount  to  be  assessed  upon  the  property  bene- 
fited the  sum  of  $29,904.64.  The  amount  that  the  city  of 
Jacksonville  should  pay  having  been  fixed  and  deter- 
mined in  the  mode  provided  by  law,  the  action  of  the 
commissioner  in  fixing  the  amount  was  final  and  conclu- 
sive, and  the  court  had  no  power,  at  any  subsequent 
stage  of  the  proceedings,  to  increase  the  amount  it  was 
required  to  pay.  As  has  been  seen,  by  the  verdict  of  the 
jury  there  was  a  reduction  of  $2991.78  from  the  amount 
of  the  assessment  as  returned  by  the  commissioner,  and 
thereupon  the  objectors  moved  the  court  to  distribute  the 
amount  upon  the  other  property.  This  motion  was  re- 
sisted, but  the  court,  without  hearing  any  evidence  on  the 
motion,  allowed  it,  and  placed  one-half  of  the  amount  of 
the  reduction  on  the  city  as  public  benefits  and  the  other 
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half  upon  the  property  between  Grove  and  Edg^mon 
streets,  except  the  property  objected  for. 

Section  50  of  the  act  provides:  "Wherever,  on  a  hear- 
ing, *  *  *  the  amount  of  any  assessment  shall  be  re- 
duced or  canceled;  so  that  there  shall  be  a  deficiency  in 
the  total  amount  remaining  assessed  in  the  proceeding, 
the  court  shall  have  the  power,  in  the  same  proceeding, 
to  distribute  such  deficiency  upon  the  other  property  in 
the  district  assessed,  in  such  manner  as  the  court  shall 
find  to  be  just  and  equitable,  not  exceeding,  however, 
the  amount  it  will  be  benefited  by  said  improvement.  In 
case  any  portion  of  such  deficiency  be  charged  against 
such  property  not  represented  in  court,  a  new  notice,  of 
the  same  nature  as  the  original  notice,  shall  be  given 
in  like  manner  as  the  original  notice,  to  show  the  cause 
why  the  said  assessment,  as  thus  increased,  should  not  be 
confirmed,  and  the  owners  of  or  parties  interested  in 
such  property  shall  have  the  right  to  object  in  the  same 
form  and  with  the  same  effect  as  in  case  of  the  original 
assessment." 

Where  a  verdict  has  been  returned,  as  was  the  case 
here,  in  which  the  amount  of  the  assessment  has  been 
reduced,  the  first  question  to  be  determined  by  the  court 
is  whether  there  is  a  deficiency  in  the  amount  required 
to  construct  the  improvement,  and  upon  this  question  the 
court  may  hear  competent  evidence,  and  if  it  appears, 
from  the  evidence,  there  will  be  enough  left  to  complete 
the  improvement  after  deducting  the  amount  of  the  re- 
duction made  by  the  jury,  there  is  no  deficiency  within 
the  meaning  of  the  statute,  and  no  distribution  should  be 
made  of  any  supposed  deficiency,  either  upon  the  munici- 
pality or  any  property  owner.  We  think  a  fair  construc- 
tion of  the  language  of  the  statute  is,  that  there  must  be 
a  deficiency  in  the  amount  of  the  assessment  with  which 
the  improvement  is  to  be  constructed,  after  deducting 
therefrom  the  amount  of  the  reduction  made  by  the  jury. 
The  mere  fact  that  the  jury  has  reduced  the  assessment 
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on  certain  property  is  not  enough  to  establish  a  defi- 
ciency. Before  the  court  should  proceed  to  make  a  dis- 
tribution of  a  supposed  deficiency  it  should  appear  from 
the  evidence  that  there  was  not  a  sufficient  amount  of 
the  assessment  left  to  complete  the  improvement.  Here 
no  such  proof  was  made  by  the  objectors  who  entered  the 
motion,  but,  on  the  other  hand,  the  city,  in  opposition  to 
the  motion  of  the  objectors,  filed  the  affidavit  of  the  civil 
engineer  of  the  city  of  Jacksonville  tending  to  prove 
that  there  was  no  deficiency, — that  there  was  more  money 
still  remaining  assessed  than  was  necessary  to  construct 
the  improvement.  If  such  was  the  case,  as  the  evidence 
tended  to  prove,  the  court  had  no  authority  to  enter  the 
order  requirijig  the  city  to  pay  one -half  of  the  reduction 
caused  by  the  jury  trial,  and  the  property  between  Grove 
and  Edgmon  streets,  except  the  property  objected  for,  to 
pay  the  other  half.  Indeed,  the  court  had  no  authority 
to  enter  the  order  unless  the  evidence  before  the  court 
established  the  fact  that  there  was  a  deficiency. 

It  is  also  claimed  in  the  argument  that  the  court  erred 
in  placing  a  deficiency  against  the  property  not  objected 
for  without  giving  notice  to  these  property  owners,  and 
also  in  failing  to  place  the  deficiency  upon  all  property 
along  the  line  of  the  improvement.  It  will  not  be  neces- 
sary to  pass  upon  these  questions  in  this  case.  There  was 
here  no  deficiency,  and  the  determination  of  that  question 
necessarily  settles  the  entire  controversy. 

The  assessment  roll  as  returned  by  the  commissioners 
should  have  been  confirmed,  except  where  it  was  reduced 
by  the  verdict  of  the  jury  on  property  of  certain  object- 
ors, and  in  those  cases  the  assessment  roll  should  have 
been  modified  to  conform  to  the  verdict  of  the  jury,  and 
the  entire  assessment  roll  as  thus  modified  should  have 
been  confirmed. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  enter  a  judgment  of  confir- 
mation as  herein  indicated.         jieversed  and  remanded. 


Digiti 


zed  by  Google 


Fek.  ^99.]  Weiss  v.  Binnian.  241 


William  Weiss 

„  178   241 

199  •139 

William  H.  Binnian. 
Opinion  filed  February  17, 1899, 

1.  Pleading — when  judgment  of  nil  capiat  is  properly  entered.  Upon 
the  sustaining  of  a  demurrer  to  a  replication  interposed  to  a  plea 
which  constitutes  a  bar  to  plaintiff^s  action,  judgment  of  nil  capiat 
should  be  entered  if  the  plea  remains  unanswered,  notwithstanding 
there  are  one  or  more  issues  of  fact. 

2.  Same — what  need  not  be  averred  in  plea  setting  up  breach  ofcovenaiit 
agninst  suit  on  note.  Where  an  encumbrance  exists  upon  one  of  sev- 
eral tracts  of  land  which  the  vendor  has  covenanted  to  convey  in 
fee  simple,  free  from  all  encumbrance,  the  vendee,  in  defending  a 
suit  upon  the  last  note  of  the  series  given  for  the  purchase  price, 
is  not  required  to  aver  that  the  encumbered  tract  is  worth  the 
amount  of  the  note  in  suit,  with  interest. 

3.  Contracts — obligation  to  pay  purchase  price  notes  and  covenant 
against  encuinlrrance  are  concurrent  conditions.  The  obligation  to  pay 
notes  given  for  the  purchase  price  of  lands  and  the  vendor's  cove- 
nant to  convey  the  premises  in  fee  simple,  free  from  encumbrance, 
are  dependent,  concurrent  conditions,  and  the  vendor  cannot  en- 
force payment  for  all  the  lands  if  one  of  the  tracts  is  encumbered. 

4.  Covenants — an  easement  is  within  covenant  against  encumbramx. 
An  ice-cutting  privilege  is  an  easement  constituting  an  encum- 
brance, which  the  vendee  is  not  obliged  to  assume  under  a  cove- 
nant by  the  vendor  to  convey  the  premises  in  fee  simple,  free  and 
clear  from  all  encumbrance. 

5.  Same— r<?7id6e'«  notice  of  encumbrance  does  not  release  vendor^s  cove- 
nant. That  a  vendee  knew  at  the  time  of  contracting  to  purchase 
land,  which  the  vendor  covenanted  to  convey  free  from  encum- 
brance, that  the  ice-cutting  privilege  had  been  previously  conveyed 
to  other  parties,  does  not  release  the  vendor's  covenant  nor  entitle 
him  to  recover  the  full  purchase  price  and  compel  the  vendee  to 
accept  a  conveyance  subject  to  such  easement. 

Weiss  V.  Binnian,  78  111.  A  pp.  292,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Tazewell  county;  the  Hon.  T.  M.  Shaw,  Judge, 
presiding. 
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Ben  Hoff,  Jr.,  and  W.  R.  Curran,  for  appellant. 
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Arthur  Keithley,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  broug^ht  by  William 
Weiss  to  the  May  term,  1897,  of  the  Tazewell  county  cir- 
cuit court,  ag^ainst  William  H.  Binnian,  upon  a  promissory 
note,  as  foUow^s: 
"$5000.  Peoria,  III.,  Jan.  16, 1S93. 

*'0n  or  before  July  10,  1896,  after  date  I  promise  to  pay  to 
the  order  of  William  Weiss  $5000  at  the  First  National  Bank, 
Peoria,  111. ,  value  received,  with  interest  at  the  rate  of  six  per 
cent  per  annum  from  July  10,  1893. 

William  H.  Binnian, 
William  E.  Stone." 

The  declaration  contained  one  special  count,  with  the 
common  counts,  and  alleged  damages  at  $7000.  To  the 
declaration  appellee  filed  a  number  of  pleas,  in  which  it 
was  averred  that  the  note  in  suit  is  the  sole  cause  of  ac- 
tion, and  that  it  is  the  last  to  mature  in  a  series  of  notes 
aggregating  $18,200,  made  by  William  E.  Stone  as  prin- 
cipal and  the  defendant,  William  H.  Binnian  as  surety,  for 
the  purchase  price  of  certain  real  estate  that  day  bought 
by  said  Stone  of  plaintiff,  and  which  plaintiff  agreed  to 
convey  to  Stone  upon  the  fulfillment  of  certain  conditions 
expressed  in  a  written  contract  entered  into  between  the 
plaintiff  and  Stone  contemporaneously  therewith  and  as 
part  thereof.  The  fourth  plea  set  out  the  contract  in  full 
and  it  was  referred  to  in  the  other  pleas.  The  material 
part  of  the  condition  of  said  contract  necessary  to  be  con- 
sidered in  this  decision  is  in  substance  as  follows:  "Upon 
the  payment  of  said  sums  being  made  at  the  time  and  in 
the  manner  aforesaid,  the  said  William  and  Eva  Weiss 
covenant  and  agree  to  and  with  the  said  William  E.  Stone, 
his  heirs,  executors,  administrators  and  assigns,  to  exe- 
cute a  good  and  sufficient  deed  of  conveyance  in  fee  sim- 
ple, free  and  clear  from  encumbrance,  with  full  covenants 
of  warranty  for  the  above  described  premises." 
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Subsequently,  by  leave  of  court,  the  above  pleas  were 
all  withdrawn  and  appellee  filed  substituted  pleas  1,  2, 
3,  4,  5,  6,  7  and  8.  To  each  of  these  pleas  appellant  filed 
replications.  Appellee  then  filed  a  general  and  special 
demurrer  to  appellant's  replications  to  the  third,  fourth, 
fifth,  sixth,  seventh  and  eig^hth  substituted  pleas.  Appel- 
lant joined  in  demurrer.  On  hearing,  the  court  sustained 
appellee -s  demurrer  to  appellant's  replications  to  the 
third,  fourth,  fifth,  sixth,  seventh  and  eighth  substituted 
pleas  and  carried  the  demurrer  back  to  appellee's  fourth 
and  seventh  pleas.  Appellant  was  then  granted  leave 
to  amend  his  replications  to  appellee's  third,  fifth,  sixth 
and  eighth  substituted  pleas.  Appellee  abided  by  his 
seventh  plea  and  was  granted  leave  to  amend  his  fourth 
plea  and  to  file  additional  pleas.  Thereupon  appellee 
filed  an  amendment  to  his  fourth  plea  and  filed  additional 
pleas  Nos.  9,  10  and  11.  The  appellant  then  demurred  to 
appellee's  amended  and  substituted  pleas  3,  4,  5,  6,  8,  9, 
10  and  11.  There  was  joinder  on  demurrer,  and. a  hear- 
ing. The  court  overruled  appellant's  demurrer  to  the  ap- 
pellee's third,  fifth,  sixth  and  eighth  and  tenth  amended 
and  supplemental  pleas,  and  sustained  the  demurrer  as 
to  the  appellee's  fourth  amended  and  ninth  and  eleventh 
additional  pleas.  Appellee  abided  by  his  ninth  and  elev- 
enth additional  pleas  and  was  granted  leave  to  make  a 
second  amendment  to  his  amended  fourth  plea,  which  sec- 
ond amendment  was  made.  On  motion,  leave  was  granted 
the  appellant  to  reply  to  the  third,  fourth  amended,  fifth, 
sixth,  eighth  and  tenth  additional  pleas,  which  replica- 
tions were  filed.  Appellee  filed  a  general  demurrer  to 
each  of  said  replications.  On  the  hearing  of  this  general 
demurrer  the  court  overruled  it  as  to  appellant's  rep- 
lication to  appellee's  third,  eighth  and  tenth  pleas  and 
sustained  it  as  to  appellant's  replications  to  the  fourth, 
fifth  and  sixth  pleas,  to  which  ruling  of  the  court  in  sus- 
taining said  general  demurrer  to  said  replications  appel- 
lant excepted  and  abided  by  his  said  replications  to  said 
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fourth,  fifth  and  sixth  pleas,  and  the  court  entered  final 
judgment  against  api)ellant. 

From  the  foregoing  statement  of  the  pleadings  it  is 
apparent  that  in  order  to  dispose  of  the  questions  pre- 
sented by  the  record  it  will  only  be  necessary  to  consider 
the  fourth  amended  plea  and  the  fifth  and  sixth  addi- 
tional pleas,  and  the  replications  filed  to  these  pleas. 
The  facts  disclosed  by  these  pleas  constituted  a  com- 
plete defense  to  the  promissory  note  set  up  in  the  decla- 
ration. The  payment  of  the  note  sued  on  in  the  case  at 
bar  and  the  conveyance  of  the  land  described  in  the  con- 
tract by  "a  good  and  sufficient  deed  of  conveyance  in  fee 
simple,  free  and  clear  from  encumbrance,"  are  dependent, 
concurrent  conditions,  and  the  plaintiff  was  required  to  be 
in  a  situation  to  perform  his  part  of  the  contract,  and  to 
so  aver  in  his  replications,  before  he  can  force  the  de- 
fendant to  carry  out  his  part  of  the  contract.  {Tyler  v. 
Young,  2  Scam.  444.)  In  Mason  \,Wait,  4  Scam.  127,  the 
case  was  debt  on  a  promissory  note.  The  declaration 
contained  the  usual  money  counts  and  an  account  stated. 
The  pleas  set  up  in  different  ways  that  the  consideration 
of  the  note  was  the  sale  of  certain  lots  and  lands  and  the 
delivery  of  a  bond  for  a  deed,  and  that  the  payee  in  the 
note  could  not  convey  title.  This  court  said:  "A  want  of 
title  in  the  vendor  may  be  set  up  under  our  statute  as  a 
want  or  failure  of  consideration  of  the  note  sued  on.  We 
do  not  regard  the  title  bond  in  this  case,  or  the  covenant 
for  title,  as  the  consideration.  The  true  consideration 
is  the  estate,"— citing  1  Pick.  455;  14  id.  217;  22  id.  166; 
Owings  v.  Thompson,  3  Scam.  502. 

A  purchaser  of  prox)erty  to  be  paid  for  in  installments, 
where  there  is  no  time  fixed  for  the  delivery  of  the  deed, 
is  not  entitled  to  receive  his  deed  until  the  last  payment 
is  made;  nor  is  a  purchaser  obliged  to  part  with  his 
money  before  he  receives  the  deed.  Doyle  v.  7'eas,  4  Scam. 
202;  Thompson  v.  Shoemaker,  68  111.  256;  Duncan  Y.Charles, 
4  Scam.  561. 


Digiti 


zed  by  Google 


W.  '99.]  Weiss  v.  Binnian.  245 

As  has  been  seen,  the  appellee  demurred  to  the  rep- 
lications to  the  fourth,  fifth  and  sixth  pleas,  which  the 
court  sustained,  and  the  plaintiff  electing  to  stand  by  his 
replications,  the  court  entered  judgment  in  bar  against 
the  plaintiff  for  costs  of  suit,  because  the  facts  set  up  in 
the  pleas  were  a  complete  defense  to  the  cause  of  action 
set  up  in  the  (Jeclaration  and  remained  unanswered.  Ap- 
pellant assigns  error  in  entering  judgment  in  bar  against 
the  plaintiff  and  in  favor  of  the  defendant  on  the  pleas. 
In  this  there  was  no  error.  In  Ward  v.  Stout,  32  111.  399, 
this  court  said  (p.  410):  "Where  the  defendant's  plea  con- 
stitutes a  bar  to  the  action,  if  the  plaintiff  demurs  .to  it 
and  the  demurrer  is  determined  in  favor  of  the  plea,  judg- 
ment of  nil  capiat  shall  be  entered  notwithstanding  there 
may  be  also  one  or  more  issues  of  fact,  for  the  reason 
that  upon  the  whole  it  appears  the  plaintiff  had  no  cause 
of  action.  {Lawe  v.  King,  1  Sand.  80,  note  1.)  It  is  true  a 
demurrer  was  not  interposed  to  the  second  plea,  but  a 
defective  replication  was,  which  amounts  to  the  same 
thing,  and  the  demurrer  to  it  tested  the  validity  and  suffi- 
ciency of  the  plea.  The  effect  is  the  same  as  if  an  issue 
of  fact  had  been  made  upon  the  plea  and  that  issue  has 
been  found  for  defendant,  which,  if  so  found,  necessarily 
put  an  end  to  the  plaintiff's  action.  It  is  impossible,  on 
this  state  of  the  pleadings,  that  the  plaintiff  could  have 
judgment.  Standing  by  his  defective  replication,  the 
court  was  bound  to  give  judgment  in  chief.  One  party 
cannot  have  a  judgment  upon  the  law  and  the  other  party 
upon  the  facts  of  the  case." 

It  is,  however,  said  that  the  facts  set  up  in  the  repli- 
cations constituted  a  complete  answer  to  the  pleas,  and 
the  court  erred  in  sustaining  a  demurrer  thereto.  The 
premises  described  in  the  bond  for  deed  or  written  con- 
tract, which  the  pleas  aver  the  plaintiff,  Weiss,  could  not 
convey  free  from  encumbrance,  are  lots  3,  4  and  5,  a  part 
of  lot  6,  and  fractional  north-west  quarter  of  section  27, 
township  25,  range  5,  Tazewell  county,  Illinois.    The  rep- 
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lications  to  the  amended  fourth  plea  and  fifth  and  sixth 
substituted  pleas  aver  that  at  and  before  the  time  of 
concluding  and  executing  the  said  written  contract,  the 
defendant  had  notice  and  knowledge  that  the  ice-cutting 
privilege  on  lot  3  was  not  intended  to  be  conveyed  by 
plaintiff  to  said  William  E.  Stone  by  said  contract.  The 
replications  confess  the  encumbrance  but  attempt  to 
avoid  its  effect,  alleging  that  the  title  was  subject  to  said 
ice-cutting  privilege,  and  that  William  E.  Stone  had 
knowledge  of  the  convej^ance  of  the  said  easement  before  ^ 
the  execution  of  the  contract,  and  offered  to  convey  sub- 
ject to  said  encumbrance,  on  the  payment  of  the  note  and 
interest.  The  appellant,  in  support  of  his  position,  cites 
several  cases  from  the  courts  of  other  States.  In  Wailes 
V.  Cooper^  24  Miss.  208,  cited  by  appellant,  it  was  held  that 
parties,  in  the  absence  of  anything  to  the  contrary,  are 
presumed  to  have  contracted  with  reference  to  the  then 
condition  of  the  property,  and  if  any  easement  to  which 
it  is  subject  be  open  and  visible  and  of  a  continuous  char- 
acter, the  purchaser  is  supposed  to  have  been  willing  to 
take  the  property  as  it  was  subject  to  the  burthen.  In 
Patterson  v.  Arthurs,^  Watts,  152,  also  referred  to  in  ap- 
pellant's brief,  it  was.  held  that  while  a  public  highway- 
is  an  easement,  yet  if  the  purchaser  knew  of  its  existence 
he  took  the  covenant  with  notice  that  the  easement  was 
there,  and  it  was  not  regarded  as.  an  encumbrance  that 
came  within  the  meaning  of  the  parties  when  they  used 
the  term  "encumbrance"  in  the  contract. 

While  it  may  be  the  rule  in  some  of  the  States  that 
a  grantor's  covenant  of  warranty  in  a  deed  does  not 
include  an  easement,  this  court  has  adopted  a  different 
rule  in  Beach  v.  Miller,  51  111.  206.  In  that  case  an  action 
of  covenant  was  brought  to  recover  damages  claimed  to 
have  been  sustained  by  reason  of  an  alleged  breach  of 
covenants  contained  in  a  warranty  deed.  The  defend- 
ant, on  the  27tli  day  of  September,  1855,  conveyed  the 
right  of  way  across  the  land  described  in  the  deed  sued 
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upon  to  the  Peoria  and  Oquawka  Railroad  Company. 
The  evidence  showed  that  the  railroad  was  constructed 
across  the  land  and  was  in  use  by  the  company  at  the 
time  plaintiff  purchased,  and  he  was  aware  of  the  fact, 
but  nothing  was  said  in  reference  to  it  at  the  time  of 
or  previous  to  the  sale.  The  plaintiff  claimed  this  was 
such  an  encumbrance  as  created  a  breach  of  the  cove- 
nant against  encumbrances,  while  the  defendant  claimed 
it  was  not.  There  was  no  reservation  of  this  right  of  way 
from  the  operation  of  defendant's  deed.  The  deed  to  the 
railroad  company  only  purported  to  convey  the  right  of 
way,  and  not  the  fee  to  the  land.  In  the  decision  of  the 
case  it  was  said  (p.  209):  "Was  this  right  of  way,  then, 
an  encumbrance  upon  the  land?  We  think  it  was.  It  is 
true,  the  authorities  on  this  question  are  not  harmonious; 
but  we  think  the  current  holds  such  an  easement  to  be  an 
encumbrance,  and  that  they  are  supported  by  the  better 
reason.  In  the  case  of  Prcscott  v.  Trueman,  4  Mass.  627, 
Chief  Justice  Parsons,  in  delivering  the  opinion  of  the 
court,  says:  *Thus  the  right  to  an  easement  of  any  kind 
in  the  land  is  an  encumbrance.  So  is  a  mortgage.  So, 
also,  is  a  claim  of  dower,  which  may  partly  defeat  the 
plaintiff's  title  by  taking  a  freehold  in  one-third  of  it.' 
And  to  the  same  effect  are  the  cases  of  Mitchell  v.  Warner, 
5  Conn.  497,  and  Harlow  v.  Thomas,  15  Pick.  68,  where  it  is 
held  that  a  private  way  over  the  land  is  an  encumbrance. 
A  right  to  go  upon  the  land  to  clear  an  artificial  water- 
course has  been  so  held,  {Prescott  v.  Williams,  5  Mete.  433,) 
and  a  right  to  cut  timber  on  land  was  held  to  be  an  en- 
cumbrance. {Cathrart  v.  Bowman,  5  Barr,  317.)  In  the  case 
of  Kellogg  v.  Ingersoll,  2  Mass.  97,  Chief  Justice  Parsons 
said,  in  delivering  the  opinion  of  the  court,  that  *the 
court  are  well  satisfied  that  the  road,  as  there  described, 
is  an  encumbrance  on  the  land  sold.  It  is  a  legal  obstruc- 
tion to  the  purchaser  to  exercise  that  dominion  over  the 
land  to  which  the  lawful  owner  is  entitled.  An  encum- 
brance of  this  nature  may  be  a  great  damage  to  the 
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purchaser,  or  the  damage  may  be  very  inconsiderable, 
or  merely  nominal.'  The  amount  of  damages  is  a  proper 
subject  of  consideration  for  the  jury  who  may  assess  them, 
but  it  cannot  affect  the  question  whether  a  public  town 
road  is  an  encumbrance  of  the  land  over  which  it  is  laid.' 
Where  a  purchaser  acquires  the  fee  to  land  free  and 
unencumbered  he  obtains  the  absolute  dominion  over 
it,  and  may  use  and  enjoy  it  by  appropriating  it  to  any 
legitimate  use  he  may  choose,  but  where  it  is  subject 
to  easements  it  is  not  free  nor  can  he  enjoy  it  to  its  full 
extent.  When  encumbered  by  a  private  or  public  way 
passing  over  it  he  does  not  have  absolute  dominion  over 
it  as  he  would  were  it  not  under  such  servitude.  With 
the  easement  of  a  private  way,  the  person  holding  it  can 
use  and  enjoy  it  in  his  own  right  for  the  purposes  of 
the  way  and  the  owner  of  the  fee  cannot  control  its  use. 
So  of  a  public  highway.  The  public  enjoy  the  right  to 
its  unobstructed  use  in  defiance  of  the  owner  of  the  fee. 
*  *  *  The  vendor  is  under  no  compulsion  to  make  cove- 
nants when  he  sells  land,  but  having  done  so  he  must 
keep  them  or  respond  in  damages  for  injury  sustained 
by  their  breach.  Nor  is  it  a  release  or  discharge  of  the 
covenant  to  say  that  both  parties  knew  it  was  not  true 
or  that  it  would  not  be  performed  when  it  was  made.  A 
person  may  warrant  an  article  to  be  sound  when  both 
buj'^er  and  seller  know  it  is  unsound.  So  the  seller  may 
warrant  the  quantity  or  quality  of  an  article  he  sells 
when  both  parties  know  that  it  is  not  of  the  quality  or 
does  not  contain  the  quantity  warranted.  *  *  *  If , 
then,  a  private  or  public  way  is  an  encumbrance,  (and 
we  have  seen  that  it  is,)  it  follows  that,  in  principle,  a 
turnpike  or  railway  legally  located  and  running  over  a 
piece  of  land,  upon  the  same  ground  and  for  the  same 
reasons,  must  be  held  to  be  an  encumbrance,  as  it  in  an 
equal  or  greater  degree  obstructs  or  encumbers  the  free 
use  of  the  land,  and  a  person  selling  land  thus  encum- 
bered and  covenanting  that  it  is  not  must  be  held  to  per- 
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form  his  covenant  by  its  removal  or  respond  in  damages. 
*  *  *  In  Maine,  New  Hampshire,  Connecticut,  Ver- 
mont and  Iowa  the  courts  of  those  States  seem  to  have 
followed  the  case  of  Kellogg  v.  Iiigei'soll,  and  are  opposed 
to  the  doctrine  of  the  Pennsylvania  courts.  Although 
the  fee  may  not  have  passed  by  the  deed  in  this  case, 
still  the  right  of  user  was  granted,  and  that  being  vested 
in  the  railroad  comi)any,  and  they  having  its  exclusive 
use,  it  must  be  held  to  be  an  encumbrance  within  the 
covenants  of  this  deed,  and  being  an  encumbrance  it  op- 
erated as  a  breach  of  the  covenant  and  gives  the  right 
of  recovery." 

In  line  with  the  foregoing  authority  is  the  case  of  Wad- 
hams  V.  Swan,  109  111.  46,  where  the  doctrine  announced  in 
Beach  v.  Miller  is  re- affirmed. 

Upon  an  examination  of  appellee's  pleas  it  will  be 
found  that  the  contract  under  which  the  lands  described 
therein  were  to  be  conveyed  provided  that  1^18,200  should 
be  paid  for  all  of  the  lands  named  in  the  contract,  all 
of  which  has  been  paid  except  the  note  in  suit,  which 
is  the  last  payment.  The  pleas  aver  that  appellant, 
Weiss,  and  wife  should  convey  to  said  Stone,  by  good 
and  sufficient  deed  of  conveyance,  in  fee  simple,  free  from 
all  encumbrances,  with  full  covenants  of  warranty,  all  of 
said  premises,  and  then  aver  that  at  no  time  before  the 
commencement  of  the  suit  could  Weiss  or  his  wife  con- 
vey to  said  Stone  lots  3,  4  and  5  and  the  fractional  north- 
west quarter  of  section  27,  in  fee  simple,  free  and  clear 
from  all  encumbrances,  as  in  said  contract  provided.  As 
the  lands  which  the  vendors  could  not  convey  were  only 
a  part  of  those  contracted  to  be  conveyed,  it  is  claimed 
that  the  pleas  are  bad  because  they  fail  to  aver  that  the 
lands  which  could  not  be  conveyed  were  worth  at  least 
the  amount  of  the  note  sued  upon,  and  interest.  No 
authority  has  been  cited  to  sustain  this  position,  and  we 
are  aware  of  no  well  considered  case  where  the  rule  con- 
tended for  is  sustained.    As  has  been  said  before,  the  con- 
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veyance  of  the  premises  described  in  the  contract  of  sale 
in  fee  simple,  free  and  clear  of  all  encumbrance,  and  the 
payment  of  the  note  in  suit,  are  dependent  and  concur- 
rent acts,  and  before  the  plaintiff  can  recover  on  the  note 
it  must  appear  that  he  is  ready  and  able  to  convey,  not 
only  a  part  of  the  premises  agreed  to  be  conveyed,  but 
all.  The  purchaser,  Stone,  contracted  for  all  the  lands 
described  in  the  contract,  and  he  could  not  be  required 
to  pay  for  all  and  accept  a  deed  for  less. 

The  easement  set  up  in  the  replications  beingf  an  en- 
cumbrance, and  the  vendor,  Weiss,  having"  covenanted 
"to  execute  a  good  and  sufficient  deed  of  conveyance  in 
fee  simple,  free  from  encumbrance,  with  full  covenants 
of  warranty,*'  for  the  premises  described  in  the  bond  for 
a  deed,  he  cannot  collect  this,  the  last  of  a  series  of  notes 
given  for  the  purchase  money,  unless  he  can  convey  the 
title  free  of  encumbrance,  and  he  cannot  release  or  dis- 
charge the  covenant  by  saying  the  vendee  knew  of  the 
encumbrance  when  the  contract  was  entered  into. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


David  Frost 

V, 

The  City  of  Chicago. 

Opinion  filed  February  17, 1S99, 

Ordinances — ordinance  prohibiting  Covering  fruit  frith  colored  netting 
is  void.  A  penal  ordinance  prohibiting  dealers  in  fruit,  berries  or 
vegfetables  from  covering*  the  boxes  or  baskets  with  colored  netting" 
is  void,  as  a  vexatious  and  unreasonable  restriction  upon  the  rights 
of  dealers  in  particular  articles  of  trade  and  commerce. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 

A.  E.  Gammage,  (Stedman  &  Soelke,  of  counsel,)  for 
plaintiff  in  error. 
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HpwARD  S.  Taylor,  Prosecuting  Attorney,  and  Geo. 
McA.  Miller,  for  defendant  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  found  guilty  in  the  court  below 
of  violating  an  ordinance  of  the  city  of  Chicago  and  fined 
J15  and  costs.     The  ordinance  provided: 

"Sec.  1000.  Colored  netting  for  covering. — It  shall  be  and 
is  hereby  made  unlawful  to  cover  any  box,  basket,  or  any 
other  package  or  parcel  of  fruit,  berries  or  vegetables 
of  any  kind,  with  any  colored  netting,  or  any  other  ma- 
terial which  has  a  tendency  to  conceal  the  true  color  or 
quality  of  any  such  goods  which  may  be  sold,  offered  for 
sale  or  had  in  possession  for  the  purpose  of  being  sold 
or  offered  for  sale.  Any  person  who  shall  violate  the  pro- 
visions of  this  section  shall,  upon  conviction,  be  fined  not 
less  than  $10  or  more  than  $25  for  each  offense." 

The  testimony  tended  to  show  that  the  defendant  be- 
low sold  peaches  in  baskets  covered  with  red  tarlatan, — 
a  perforated  cloth, — and  that  these  baskets  of  peaches 
had  been  shipped  to  him  from  the  State  of  Michigan  put 
up  in  the  same  manner  in  which  he  sold  them.  There 
was  some  evidence  to  the  effect  that  this  colored  netting 
tended  to  conceal  the  "true  color  or  quality"  of  the  fruit, 
and  some  to  the  contrary.  It  appears  from  the  record 
that  large  quantities  of  fruit  put  up  in  this  manner  are 
shipped  and  sold;  that  a  covering  of  some  kind  is  neces- 
sary to  prevent  loss  of  the  fruit  by  pilfering  and  other 
means,  and  to  protect  it  from  insects;  that  such  fruit  re- 
quires ventilation,  and  that  experience  has  demonstrated 
that  a  covering  of  netting  is  better  than  one  of  wood, 
paper  or  other  material,  because  it  allows  free  access  of 
air,  does  not  bruise  the  fruit  and  affords  better  means  of 
inspection.  The  case  seems  to  have  turned  below  upon 
■  the  color  of  the  netting  used,  although  there  was  testi- 
mony to  prove  that  white,  green  or  blue  netting,  (some- 
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times,  but  less  frequently,  used,)  would  also  conceal,  to 
some  extent,  the  true  color  or  quality  of  the  fruit.  The 
case  assumed  some  importance,  as  it  appeared  from  the 
evidence  that  red  tarlatan  manufactured  for  the  purpose 
has  come  into  general  use  by  packers  and  shippers  of  and 
dealers  in  fruit,  and,  counsel  say,  that  many  other  cases 
are  pending  to  be  finally  determined  by  the  decision  of 
the  case  at  bar. 

Some  minor  questions  have  been  raised  having  refer- 
ence to  the  admission  or  exclusion  of  evidence,  and  also 
to  the  point  that  as  the  evidence  showed  that  plaintiff 
in  error  did  not,  himself,  cover  or  cause  to  be  covered 
with  the  colored  netting  the  baskets  of  peaches  which 
he  had  for  sale,  but  merely  offered  them  for  sale  as  he 
had  received  them,  he  did  not  come  within  the  ordinance. 
These  minor  questions  may  well  be  waived  and  the  case 
considered  on  more  meritorious  grounds,  involving  the 
validity  of  the  ordinance. 

Nor  have  we  thought  it  necessary  to  consider  the  point 
made  by  the  plaintiff  in  error  that  the  ordinance  is  not  a 
mere  local  inspection  law,  but  is  an  attempt  to  regulate 
inter-State  commerce  and  to  restrict  the  sale  of  goods  in 
the  original  packages  in  which  they  were  shipped  from 
other  States,  and  is  therefore  void,  but  are  of  opinion 
that  the  objection  that  it  is  void  for  unreasonableness 
was  well  made  and  should  have  been  sustained.  We  have 
reached  the  conclusion  that  the  ordinance  is  a  vexatious 
and  unreasonable  interference  with  and  restriction  upon 
the  rights  of  dealers  in  certain  articles  of  trade  and  com- 
merce. The  only  valid  basis  upon  which  such  a  regula- 
tion can  rest  is,  that  its  purpose  is  to  prevent  deception, 
and  imposition  upon  buyers  of  such  articles  as  are  named 
in  the  ordinance.  The  evidence  shows,  as  common  ob- 
servation would  teach,  that  such  packages  must  have 
some  covering,  and  shows  also  that  tarlatan  has  been 
found  the  best  and  most  suitable  covering  for  the  pres-  * 
ervation  of  fruit  so  packed  and  sold;  and  the  validity  of 
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the  ordinance  is  made  to  depend,  and  indeed  its  validity 
is  defended  only,  upon  the  question  of  the  color  of  the 
material.  It  is  not  pretended  that  there  is  anything  in 
red  tarlatan  which  is  deleterious  to  health  or  which  im- 
parts to  the  fruit  any  noxious  material  or  quality,  but 
only  that  it  tends  to  impart  to  the  fruit  beneath  a  more 
-wholesome  tint  or  appearance  than  it  would  otherwise 
have.  It  is  natural  and  not  unlawful  for  the  packer 
and  dealer  to  put  up  and  offer  for  sale  his  (^oods  in  an 
attractive  form,  and  a  reg^ulation  would  not  seem  to  be 
reasonable  which  would  prevent  the  dealer  in  certain 
commodities  from  offering  for  sale  his  goods  in  packages 
tinted  so  as  to  correspond  in  some  degree  with  the  color 
of  the  goods  themselves.  No  buyer  who  is  ordinarily 
careful  and  intelligent  is  deceived  by  such  devices  of 
tradesmen.  He  may  examine  what  he  buys,  and  no  law 
can  protect  him  from  the  consequences  arising  only  from 
his  own  folly.  At  most  the  colored  netting  would  tend 
to  conceal  the  true  color  or  quality  of  only  the  top  layer 
of  the  fruit  in  the  package,  leaving  the  same  latitude  for 
deception  as  in  cases  where  no  covering  is  used.  It  will 
be  noticed  that  the  provision  in  question  of  the  ordinance 
does  not  make  it  unlawful  to  sell  decayed  or  unwhole- 
some fruit,  or  to  practice  deception  on  the  public  by 
methods  employed  in  packing  or  displaying  it. 

Prom  whatever  view  the  ordinance  is  regarded  it  is 
difficult  to  see  how  it  can  be  of  any  public  benefit  what- 
ever, and  while,  ordinarily,  that  is  a  question  for  the 
municipal  legislature,  it  may  be  considered  by  the  courts 
in  determining  the  question  of  reasonableness.  It  is  not 
contended  by  counsel  that  the  power  to  pass  such  an  or- 
dinance is  in  terms  conferred  on  the  city  council  by  any 
act  of  legislature,  {City  of  Lake  View  v.  Tate,  130  111.  247,) 
but  the  power  to  enact  it  is  referable  to  the  general  police 
power  of  the  city,  and  it  is  conceded  that  the  question  of 
its  reasonableness  is  open  for  decision  and  is  the  subject 
of  fair  contention  in  the  case.     It  was  shown,  and  is  a 
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matter  of  common  knowledgfe,  that  much  fruit  is  shipped 
and  sold  wrapped  up  in  tissue  paper  and  in  tinfoil,  and 
in  packages  and  baskets  covered  with  wood,  all  of  which 
material  effectually  conceals  the  **true  color  and  quality" 
of  the  fruit  until  removed.  It  would  be  as  reasonable  to 
prohibit  the  one  as  the  other.  Fruit  dealers  would  be 
subjected  to  unjust  and  oppressive  discrimination  by  the 
enforcement  of  such  an  ordinance.  Being  unreasonable 
and  oppressive  in  character  the  ordinance  is  void,  and 
should  have  been  so  declared  by  the  court  below. 
The  judgment  is  reversed.  judgment  reversed. 


William  P.  Hammond  et  al. 

V. 

The  People,  for  use,  etc.  et  al. 

Opinion  filed  February  SS,  1899, 

1.  Drainage — Ikn  for  drainage  assessment  may  be  foreclosed  in  equity, 
A  bill  in  chancery  in  the  name  of  the  People  is  a  proper  remedy, 
under  section  253  of  the  Revenue  act,  (Laws  of  1881,  p.  130,)  to  fore- 
close a  lien  for  drainage  assessments  which  have  been  forfeited  for 
over  two  years.     {Haininmxd  v.  People^  169  111.  545,  followed.) 

2.  Same — county  court  camv)i  increase  the  amount  allowed  by  jury  for 
repairs,  A  decree  foreclosing*  a  lien  for  forfeited  drainage  assess- 
ments should  not  include  an  amount  allowed  by  the  county  court  as 
a  repair  assessment  in  excess  of  the  amount  awarded  by  the  jury. 

3.  Same — land  niiist  bear  cost  of  foreclosure  of  lien  for  drainage  assesg- 
mcnts.  The  cost  of  proceedings  to  foreclose  a  lien  for  drainage 
assessments  in  a  manner  authorized  by  law  must  be  taxed  against 
the  land  subjected  to  the  lien. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock 
county;  the  Hon.  Charles  J.  Scofield,  Judge,  presiding. 

Manier,  Miller  &  Williams,  Truman  Plantz,  and 
O'Harra  &  Scofield,  for  plaintiffs  in  error. 

William  N.  Grover,  (Oliver  J.  Bailey,  pro  se,)  for 
defendants  in  error. 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  chancery  brought  in  the  name  of  the 
People  of  the  State  of  Illinois,  as  complainants,  for  the 
use  of  the  People,  the  county  of  Hancock,  the  town  of 
Rocky  Run,  school  district  No.  5  in  said  tov/n,  and  the 
Hunt  drainage  district,  against  the  plaintiffs  in  error,  im- 
pleaded with  Virginia  W.  Hammond  and  others,  to  fore- 
close a  lien  for  the  taxes,  special  assessments,  penalties, 
interest  and  costs  against  the  north-west  quarter  of  sec- 
tion 8,  township  3,  north,  range  9,  west  of  the  fourth  prin- 
cipal meridian,  under  section  253  of  the  Revenue  act,  it 
being  claimed  that  this  tract  had  been  legally  forfeited 
for  taxes  for  two  or  more  years.  Upon  answers  filed  the 
cause  was  referred  to  a  master,  and  stipulation  filed  with 
him  showing  certain  admitted  facts  regarding  forfeiture 
of  the  land  for  taxes,  interest,  special  assessments  and 
costs,  and  that  such  forfeited  taxes  were  carried  forward 
to  the  current  tax  for  the  next  year  and  was  so  done  for 
several  successive  years,  being  more  than  two.  The  mas- 
ter found  that  the  judgment  rendered  by  the  county  court 
for  the  year  1893,  amounting  to  the  total  sum  of  $641.59 
for  taxes,  interest,  special  assessments  and  costs,  includ- 
ing the  special  assessment  of  the  Hunt  drainage  district, 
was  legally  chargeable  upon  said  tract  of  land,  and  that 
the  complainants  were  entitled  to  foreclose  such  lien  in 
equity,  as  prayed  for  in  the  bill.  Exceptions  were  filed 
to  this  report,  which  were  by  the  master  overruled.  On 
hearing,  the  same  exceptions  were  overruled,  whereupon 
the  court  entered  a  decree  approving  the  master's  report 
and  ordering  foreclosure  on  June  25,  1894.  Defendants 
prayed  an  appeal  to  this  court,  which  was  granted,  con- 
ditioned upon  the  filing  of  bond  within  thirty  days.  That 
appeal  was  never  perfected.  On  the  19th  day  of  Sep- 
tember, 1894,  the  county  treasurer  filed  in  the  circuit 
clerk's  office  his  report  showing  sale  made  on  September 
8,  1894,  of  the  land  in  question,  under  the  decree  above 
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mentioned,  to  Oliver  J.  Bailey  for  $707.64,  which  was  paid 
and  the  money  distributed  in  accordance  with  the  terms 
of  the  decree.  The  matter  thus  continued  until  Septem- 
ber, 1896,  when,  on  the  day  redemption  would  have  ex- 
pired under  the  statute,  this  writ  of  error  was  sued  out 
against  the  People  of  the  State  of  Illinois  and  Oliver  J. 
Bailey,  the  purchaser  under  the  decree  of  foreclosure. 

The  first  contention  raised  by  plaintiffs  in  error  is, 
that  a  proceedings  in  equity  will  not  lie  in  the  name  of  the 
People  for  the  foreclosure,  under  section  253  of  the  Reve- 
nue act,  (Hurd's  Stat.  1897,  p.  1358,)  for  taxes  or  special 
assessments,  where  there  have  been  two  or  more  forfeit- 
ures of  the  premises  for  non-payment,  and  want  of  bid- 
ders at  the  sale.  It  is  urged  this  does  not  apply  to  special 
assessments  for  drainage  purposes,  and  that  a  court  of 
equity  has  no  jurisdiction  to  entertain  a  bill  brought  for 
the  purpose  of  foreclosing  such  a  lien.  We  had  occasion 
to  pass  directly  upon  this  question  adversely  to  this  con- 
tention in  the  case  of  Hammond  v.  People^  169  111.  545,  in 
which  many  of  the  same  parties  to  the  present  suit  were 
interested.  We  held  in  that  case  a  bill  of  this  character 
would  lie  under  that  section  of  the  statute,  and  that  it 
was  a  proper  remedy.  Without  further  expression  of  our 
views  on  that  question,  we  hold  a  bill  in  chancery  to 
foreclose  drainage  assessments  which  have  been  forfeited 
to  the  people  for  two  years  or  more  is  a  proper  remedy 
to  collect  such  assessments  and  to  subject  the  land  to 
their  payment. 

The  second  question  raised  by  plaintiffs  in  error  is, 
that  there  wus  no  valid  forfeiture  of  the  land  against 
which  the  lien  is  claimed,  and  that  therefore  equity  has 
no  jurisdiction.  This  question  also  was  fully  considered 
by  us  in  Uammond  v.  Pcojde,  mipra.  We  held  in  that  case  ' 
the  question  of  whether  there  was  a  valid  forfeiture  could 
not  be  raised  in  a  i)roceeding  of  this  character. 

Objection  is  urged  against  the  decree  of  the  circuit 
court  in  this  case  for  the  reason,  as  stated,  that  the 
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amount  found  due  the  complainants  in  the  original  bill 
included  the  sum  of  $28.30  repair  assessment  allowed  to 
the  drainag-e  district  by  the  county  court  in  excess  of  the 
amount  found  by  a  jury  empaneled  for  that  purpose,  and 
also  $6.16  penalties  computed  upon  the  forfeiture.  In 
the  case  of  Hammond  v.  Carter^  161  111.  621,  which  was 
an  action  for  ejectment  by  a  party  holding  a  tax  deed 
acquired  upon  a  sale  of  lands  for  special  assessments 
similar  in  character  to  these,  we  held  the  statute  did  not 
authorize  the  county  court  to  make  any  order  for  any  ad- 
ditional assessments  for  reparation  purposes  in  excess  of 
the  amount  found  necessary  by  a  jury  empaneled  for  that 
purpose,  as  provided  by  the  statute.  It  is  apparent, 
therefore,  the  above  amount  included  in  the  decree  of 
foreclosure  in  this  case  was  excessive  and  erroneous  to 
that  extent.  This  is  conceded  by  counsel  for  defendants 
in  error  in  this  cause,  as  is  also  the  fact  that  the  decree 
was  excessive  to  the  extent  of  $6.16  excessive  penalties. 

It  is  also  urged  it  was  error  for  the  chancellor  to  tax 
the  costs  of  foreclosure  against  the  land  sought  to  be 
subjected  to  the  lien  of  these  assessments.  These  costs 
should  follow  the  decree  in  the  same  manner  as  in  other 
suits  of  similar  character  to  enforce-  liens.  The  owner  of 
the  land  refused  or  neglected  to  pay  these  assessments. 
This  proceeding  in  equity  authorized  by  the  statute  was 
necessary  to  collect  them.  Such  being  true,  equity  would 
require  that  he  or  the  land  be  charged  with  payment  of 
such  legal  costs. 

The  decree  of  the  circuit  court  in  including  the  sum 
of  $28.30  annual  repair  tax  and  $6.16  excessive  penalties 
was  error.  The  decree  of  the  circuit  court  of  Hancock 
county  is  therefore  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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The  City  of  Chicago 

V, 

Joseph  J.  Duffy. 

OpinwiifiUd  February  £2^  1899. 

Appeals  and  errors— tr^n  Appellate  Court  cannot  entertain  ap- 
peal. The  Appellate  Court  has  no  jurisdiction  of  an  appeal  in  suit 
ag:ainst  a  city  upon  a  contract,  where  one  of  the  principal  issues 
is  whether  such  contract,  under  the  particular  circumstances,  is 
within  the  constitutional  inhibition  ajfainst  a  city's  incurring  any 
indebtedness  when  already  indebted  beyond  the  five  per  cent  limit. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;-—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbuidge  Hanecy, 
Judge,  presiding. 

Charles  S.  Thornton,  Corporation  Counsel,  and 
Thomas  J.  Sutherland,  (John  P.  Wilson,  of  counsel,) 
for  appellant. 

Richard  Prendergast,  David  J.  Baker,  and  John 
Eeid  McFee,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  appellee,  Joseph  J.  Dully,  broug^ht  an  action  of 
assumpsit  in  the  circuit  court  of  Cook  county,  against 
the  appellant,  to  recover  on  a  contract  entered  into  by 
and  between  them.  The  plaintiff  sought  to  recover  from 
the  city  a  large  sum  of  money,  to  be  paid  for  out  of  a 
separate  fund,  for  work  done  in  extending  the  system  of 
water- works  of  the  city,  and  filed  his  declaration  setting 
out  in  hcec  verba  the  contract  atid  specifications.  The  city 
filed  the  general  issue  and  certain  special  pleas,  which 
were  by  the  court  ordered  to  stand  as  notice  under  the 
general  issue. 

One  of  the  defenses  sought  to  be  set  up  in  this  manner, 
and  one  which  was  urged  on  the  trial  and  was  presented 


Digiti 


zed  by  Google 


Fek.  '99.]  City  op  Chicago  v,  Duffy.  259 

by  instructions,  was,  that  the  contract  sued  on  by  the 
plaintiff  was  illegal,  because  at  the  time  it  was  entered 
into,  and  since,  the  city  w^s  indebted  beyond  the  consti- 
tutional limitation,  and  hence  the  contract  was  void. 
The  city  insisted  that  under  the  contract  a  liability  was 
incurred  by  it  when  it  was  so  indebted  beyond  the  consti- 
tutional limitation,  whilst  the  plaintiff  claimed  that  under 
the  contract  and  under  the  law  the  constitutional  pro- 
vision did  not  apply  to  an  indebtedness  incurred  in  an 
extension  of  the  system  of  water-works  which  was  to  be 
paid  for  out  of  the  fund  derived  by  the  city  from  water 
taxes,  rents  or  rates.  The  issue  was  raised  and  sharply 
contested  on  the  trial,  and  all  through  the  case,  as  to 
whether  the  constitutional  provision  inhibiting  a  city 
from  incurring  any  indebtedness  where  it  was  indebted 
beyond  the  five  per  cent  limit  would  include  a  contract 
such  as  declared  on,  where  the  work  was  to  be  paid  for 
out  of  such  separate  fund  so  raised  from  water  taxes, 
rates  or  rents  as  provided  for  by  section  6  of  an  act 
entitled  "An  act  authorizing  cities,  incorporated  towns 
and  villages  to  construct  and  maintain  water-works," 
approved  and  in  force  April  15,  1873. 

On  a  trial  in  the  circuit  court  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  $204,328.52.  A  motion 
for  a  new  trial  and  a  motion  in  arrest  of  judgment  were 
each  overruled,  and  an  appeal  was  prosecuted  by  the 
defendant  to  the  Appellate  Court  for  the  First  District, 
where  the  record  was  filed.  Motion  was  entered  in  that 
court  to  dismiss  the  appeal,  which  was  allowed.  From 
that  judgment  of  dismissal  an  appeal  was  prosecuted  to 
this  court,  where  the  appellant  assigns  error  on  the  rec- 
ord of  the  Appellate  Court  in  so  dismissing  the  appeal. 

It  is  clear  that  a  constitutional  question  was  involved 
on  the  record  presented  to  the  Appellate  Court,  of  which 
it  had  no  jurisdiction.  The  judgment  of  the  Appellate 
Court  for  the  First  District  in  dismissing  the  appeal  was 
not  error,  and  is  affirmed.  Judgment  affirmed. 
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iisi  ^48,         The  First  Methodist  Episcopal  Church  of  Chicago 

1178      2tt0  V, 

i05a  *610  .  T%  XI 

'-  Arthur  Dixon  et  al. 

Opinion  filed  February  17,  1899, 

1.  Religious  corporations— 6ui7dt>igfs  must  he  devoted  to  purposes 
of  incorporation.  A  corporation  created  "for  purposes  of  religious 
worship,**  and  authorized  to  receive  and  hold  land  and  erect  build- 
ing's for  such  purpose  and  no  other,  has  power  to  erect  only  such 
buildings  as  are  directly  and  distinctly  appropriate  to  the  advance- 
ment of  the  cause  of  religion  and  necessary  to  the  comfort  and  con- 
venience of  the  congregation  when  engaged  upon  religious  duties. 

2.  Same — religious  corporaiiou  cannot  erect  office  building.  Trustees 
of  a  religious  corporation  who  are  authorized,  in  case  of  the  de- 
struction of  the  church  building,  to  convey  the  lot  by  deed  or  mort- 
gage to  secure  money  borrowed  to  rebuild  or  repair  the  building, 
have  no  power  to  erect  a  modern  office  building  on  the  lot,  or  lease 
the  ground  for  that  purpose  and  procure  another  place  of  worship. 

3.  Same — construction  of  special  act  of  1865  concerning  Methodist  Epis- 
copal Church  of  Chicago,  Section  4  of  the  special  act  of  February  13, 
1865,  which  authorizes  the  trustees  of  the  Trinity  Methodist  Epis- 
copal Church  of  Chicago,  in  case  of  destruction  or  serious  injury 
of  the  then  existing  church  building,  to  convey  the  lot  as  security 
for  money  borrowed  to  rebuild  or  repair  the  building,  does  not  cre- 
ate a  continuing  power,  but  a  limited  one,  which  was  exhausted  by 
a  single  exercise  thereof  after  the  Chicago  fire. 

4.  Sake— former  povxi's  of  trustees  of  Methodist  Episcopal  Church  of 
Chicago  7iot  taken  away  by  act  of  1865,  The  former  power  of  the  trus- 
tees of  the  Methodist  Episcopal  Church  of  Chicago  to  execute  deeds 
and  conveyances  when  so  directed  by  the  society  or  congregation, 
which  shall  have  the  same  effect  as  like  deeds  of  natural  persons, 
is  not  taken  away  or  limited  by  the  act  of  February  13, 1865,  which 
empowers  them,  without  the  direction  of  the  society,  to  mortgage 
the  real  estate  for  the  sole  purpose  of  securing  money  borrowed  to 
repair  or  rebuild  the  church  building. 

First  M.  E,  Church  of  Chicago  v.  Dixon,  11  IlL  App.  166,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Oliver  H.  Houton, 
Judge,  presiding. 

The  appellant  is  a  religious  corporation  organized  by 
virtue  of  a  general  statute  adopted  by  the  General  As- 
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sembly  on  the  6th  day  of  February,  1835,  under  the  cor- 
porate name  of  "The  Methodist  Episcopal  Church  of  the 
town  of  Chicago."  This  corporate  name  was  changed 
to  "The  First  Methodist  Episcopal  Church  of  Chicago," 
its  present  name,  by  an  act  of  the  General  Assembly  ap- 
proved February  14,  1857.  The  appellees,  who  are  the 
trustees  of  the  appellant  church,  filed  this  their  bill  in 
chancery  in  the  circuit  court  of  Cook  county  against  the 
corporation,  a  number  of  the  members  of  the  church  and 
the  Trinity  Methodist  Ei)iscopal  Church.  The  bill  alleged 
the  appellant  church  was  at  the  date  of  the  passage  of 
the  said  act  of  1857,  and  ever  since  has  been,  the  owner 
of  a  lot  situated  on  the  south-east  corner  of  Washington 
and  Clark  streets,  in  the  city  of  Chicago;  that  shortly 
after  the  great  fire  of  1871  it  erected  on  said  lot  a  four- 
story  building  covering  the  entire  surface  thereof,  the 
first  and  second  floors  of  which  the  corporation  has  al- 
ways rented  for  business  and  office  purposes  and  has 
appropriated  the  third  and  fourth  floors  to  religious  pur- 
poses, as  an  audience  room  for  the  congregation  of  the 
church,  church  parlors  and  a  lecture  room;  that  the  build- 
ing is  not  fire-proof  and  has  no  elevator;  that  it  has  a 
truss  roof  constructed  with  wooden  trusses,  which  have 
largely  decayed  and  have  had  to  be  patched  and  re-en- 
forced and  will  have  to  be  removed  in  the  near  future; 
alleges  that  adjacent  to  said  building,  upon  the  east  side, 
there  has  ^een  constructed  by  the  Chicago  Title  and 
Trust  Company  a  fire-proof  building  sixteen  stories  high, 
and  this  has  rendered  it  very  difficult  to  use  the  chimneys 
in  the  church  building  by  reason  of  the  draft  therein  be- 
ing rendered  imperfect  and  being  interfered  with  by  said 
building,  and  leading  to  the  escape  of  gases  and  smoke; 
that  the  church  building  was  erected  shortly  after  the 
fire  of  1871,  in  accordance  with  the  methods  of  construc- 
tion then  in  vogue;  that  since  that  day  the  methods  of 
construction  have  largely  changed;  that  elevators  have 
almost  universally  been  introduced  in  office  buildings  in 
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Chicago;  that  the  property  is  in  the  heart  of  the  business 
district  of  the  city;  that  many  large,  commodious  and 
fire -proof  structures  have  been  erected  in  the  immediate 
neighborhood  of  the  property,  in  which  there  is  good  ele- 
vator service  and  vault  room,  and  with  these  buildings 
the  church  property  has  to  compete  in  the  rental  of  its 
property;  that  by  reason  of  the  decay  in  connection  with 
the  roof  of  the  building,  and  the  depreciation  of  the  build- 
ing by  ordinary  wear  and  tear,  it  would  be  necessary,  in 
the  near  future,  either  to  tear  down  said  building  or  to 
make  extensive  and  costly  repairs  thereon  in  order  that 
the  same  may  be  available  for  use;  that  the  audience 
room  of  the  church  building  should  not  be  situated  higher 
than  the  second  floor,  and  .that  if  the  building  should  be 
repaired  and  a  new  roof  placed  thereon  it  would  still  be 
wholly  unsuited  to  the  present  requirements  of  the  neigh- 
borhood in  which  it  is  situated  and  the  church  would  still 
be  unable  to  compete  with  other  business  buildings  in 
that  immediate  neighborhood,  and  it  would  produce  no 
adequate  returns  as  compared  with  the  value  of  the  land 
upon  which  the  building  is  situated.  The  complainants 
further  say  that  at  the  date  of  the  erection  of  the  present 
building  money  was  borrowed  to  pay,  in  part,  the  cost 
thereof,  which  indebtedness  has  since  been  paid  in  full 
and  the  lot  is  now  free  from  any  mortgage  or  incum- 
brance; that  in  order  to  secure  any  adequate  returns  from 
the  lot  it  will  be  necessary  in  the  near  future  either  to 
make  a  ground  lease  thereof  for  a  term  of  not  less  than 
ninety-nine  j^ears,  or  to  tear  down  the  present  building 
and  erect  a  modern  building  with  elevators  therein,  and 
of  the  character  of  other  buildings  erected  in  the  business 
part  of  Chicago  within  the  last  few  years;  that  the  said 
church  has  no  considerable  means  available  therefor,  and 
in  order  to  enable  it  to  erect  any  such  building  it  will  be 
necessary  to  borrow  money  and  to  secure  the  re -payment 
thereof  by  mortgage  or  trust  deed  upon  the  lot.  The  bill 
set  forth  in  full  the  special  act  passed  by  the  General 
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Assembly  in  the  year  1857,  and  also  another  special  act 
approved  February  13, 1865,  but  made  no  reference  to  the 
fact,  which  appears  by  way  of  recitation  in  the  act  of 
1857,  that  the  said  appellant  was  incorporated  under  a 
g'eneral  act  providing'  for  the  incorporation  of  religious 
societies,  approved  February  6,  1835. 

The  prayer  of  the  bill  is  that  the  powers  of  the  com- 
plainants and  their  successors,  as  trustees  of  the  First 
Methodist  Episcopal  Church,  under  section  4  of  the 
amendatory  act,  under  the  facts  now  existing,  as  stated 
in  this  bill,  with  reference  to  conveying,  by  way  of  mort- 
gage or  trust  deed,  said  lot  for  the  purpose  of  securing* 
money  which  may  be  borrowed  by  the  complainants  and 
their  successors  for  the  purpose  of  erecting  a  new  build- 
ing" upon  the  lot,  and  also  the  powers  of  complainants 
and  their  successors  with  reference  to  making  a  long 
ground  lease  of  the  lot,  may  be  construed  by  the  court, 
and  that  the  complainants  or  their  successors  be  decreed 
to  be  vested  with  the  power  to  convey  said  lot,  by  way 
of  mortgage  or  trust  deed,  for  the  purpose  aforesaid,  and 
also  in  their  discretion  to  make  ground  leases  thereof  for 
such  term  or  terms  as  they  may  think  best. 

The  defendants  entered  their  appearance,  and  default 
was  allowed  against  all  of  them  except  the  appellant 
corporation,  in  whose  behalf  answer  was  filed  admitting 
the  allegations  of  the  bill  and  submitting  the  question 
of  the  power  of  the  trustees  to  encumber  said  lot  and 
erect  a  new  building  thereon  or  make  a  ground  lease 
thereon,  as  prayed  in  the  bill.  Proof  was  taken  before 
a  master  and  a  decree  rendered,  to  the  effect  the  corpo- 
ration might  cease  to  use  the  lot  as  the  site  for  a  church 
house  but  might  procure  another  building  elsewhere  for 
the  religious  purposes  of  the  corporation,  and  that  the 
trustees  were  vested  with  power  to  execute  a  mortgage 
or  trust  deed  on  the  lot  to  raise  a  fund  to  be  used  in  the 
erection  of  a  new  building  thereon  of  the  character  re- 
ferred to  in  the  bill,  or  might  make  a  lease  of  said  lot 
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for  business  purposes  for  such  term  of  years  as  might  to 
said  trustees  seem  best.  The  decree  was  affirmed  by  the 
Appellate  Court  for  the  First  District,  and  the  appellant 
corporation  has  perfected  an  appeal  to  this  court. 

William  D.  Barge,  for  appellant. 

Wilson,  Moore  &  McIlvaine,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  appellant  corporation  was  organized  under  a 
general  act  of  the  General  Assembly  adopted  in  the  year 
1835,  but  by  the  provisions  of  a  special  act  approved  Feb- 
ruary 14',  1857,  the  powers  possessed  by  religious  corpora- 
tions organized  under  the  third  division  of  chapter  25  of 
the  statutes  as  then  revised  (Purple's  Stat.  1856,  p.  187,) 
were  also  granted  to  and  conferred  upon  it.  The  g^eneral 
statute  of  1835  and  that  of  1856  are  not  materially  different. 
The  statute  in  force  in  1856  authorized  religious  corpo- 
rations to  receive  land  by  "gifts  and  devises,"  which  was 
not  provided  by  the  act  of  1835,  and  to  hold  land  in  a 
quantity  of  ten  acres,  being  five  acres  more  than  was  pro- 
vided by  the  act  of  1835.  Otherwise  the  powers  conferred 
upon  religious  societies  by  the  two  statutes  are  the  same. 

Sections  44  and  46,  division  3,  chapter  25,  of  Purple's 
Statutes  of  1856,  relate  to  the  powers  possessed  by  the 
trustees  of  religious  corporations,  and  are  as  follows: 

"Sec.  44.  It  shall  be  lawful  for  the  members  of  any 
society  or  congregation  heretofore  formed  in  this  State 
for  purposes  of  religious  worship,  and  for  members  of 
any  society  or  congregation  which  may  hereafter  be 
formed  for  the  purpose  aforesaid,  to  receive,  by  gift,  de- 
vise or  purchase,  a  quantity  of  land  not  exceeding  ten 
acres,  and  to  erect  or  build  thereon  such  houses  and  build- 
ings as  they  may  deem  necessary  for  the  purposes  afore- 
said, and  to  make  such  other  use  of  the  land  and  make 
such  other  improvements  thereon  as  may  be  deemed  nec- 
essary for  the  comfort  and  convenience  of  such  societv 
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or  congregation;  and  such  society  or  congregation  may 
assume  a  name  and  elect  or  appoint  any  number  of  trus- 
tees, not  exceeding^  ten,  who  shall  be  styled  trustees  of 
such  society  or  congreg'ation  by  the  name  assumed;  and 
the  title  to  the  land  purchased  and  improvements  made 
shall  be  vested  in  the  trustees,  by  the  name  and  style 
assumed  as  aforesaid." 

"Sec.  46.  The  trvtstees  elected  or  appointed  under  the 
provisions  of  this  division,  and  their  successors,  shall 
have  perj>etual  succession  and  existence;  and  the  title 
to  land  herein  authorized  to  be  purchased,  and  to  the 
buildings  and  improvements  thereon,  shall  be  vested  in 
the  said  trustees  by  their  assumed  name,  and  their  suc- 
cessors, forever,  and  the  same  shall  be  held  for  the  uses 
and  purposes  herein  named  and  no  other;  and  such  trus- 
tees shall  be  capable,  in  law,  to  sue  and  be  sued,  implead 
and  be  impleaded,  answer  and  be  answered  unto,  defend 
and  be  defended,  in  all  courts  of  law  or  equity  whatso- 
ever, in  and  by  the  name  and  style  assumed  as  aforesaid, 
and  shall  have  power,  under  the  direction  of  the  society 
or  cong'regation,  to  execute  deeds  and  conveyances  of 
and  concerninj^  the  estate  and  property  herein  author- 
ized to  be  held  by  such  society  or  congreg'ation;  and 
such  deeds  or  conveyances  shall  have  the  same  effect 
as  like  deeds  or  conveyances  made  by  natural  persons: 
Provided,  that  no  deed  or  conveyance  shall  be  made  of  any 
estate  held  as  aforesaid,  so  as  to  defeat  or  destroy  the 
interest  or  effect  of  any  g'rant,  donation  or  bequest  which 
may  be  made  to  any  such  society  or  congreg'ation,  but 
all  grants,  donations  and  bequests  shall  be  appropriated 
and  used  as  directed  by  the  person  or  persons  making 
the  same." 

Other  powers  were  conferred  upon  the  appellant  cor- 
poration by  the  act  of  1857,  as  follows: 

"Sec.  2.  Said  First  Methodist  Episcopal  Church  of  Chi- 
cago shall  have  power  to  convey  said  property  in  fee,  by 
deed  or  mortgage,  in  security  for  money  loaned  or  to  be 
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loaned  thereon  for  the  erection  on  such  real  property  of 
a  place  of  worship,  or  such  other  improvements  as  may- 
be desired;  but  after  the  erection  of  such  place  of  worship 
or  improvements,  if  any  surplus  remain,  the  same,  and 
any  rents  which  may  accrue  from  said  property,  shall 
first  be  appropriated  for  the  payment  of  said  loan  and 
extinguishment  of  such  mortgage,  and  any  remainder  to 
the  purchase  of  a  lot  or  lots  in  said  city  of  Chicago  and 
the  erection  of  a  place  or  places  of  worship  to  be  under 
the  control  of  the  Methodist  Episcopal  Church,  and  for 
no  other  purpose  whatsoever." 

Acting"  upon  the  assumption  it  possessed  power  so  to 
do  by  virtue  of  the  special  act  of  1857,  the  appellant  cor- 
poration, on  the  first  day  of  January,  1859,  issued  twenty 
interest-bearing  bonds  of  the  denomination  of  $1000  each, 
and  executed  a  deed  of  trust  covering  said  premises  to 
secure  the  payment  of  the  bonds,  and  created  other  liens 
on  the  said  property  and  erected  a  building  thereon,  the 
character  whereof  is  not  disclosed  beyond  the  fact  that 
the  corporation  derived  income  and  profit  from  it  by  way 
of  rents. 

On  the  13th  day  of  February,  1865,  the  appellant  cor- 
poration obtained  a  second  special  act  of  the  General 
Assembly.  The  first  section  of  this  act  provided  the  board 
of  trustees  of  the  corporation  should  consist  of  nine  per- 
sons, to  be  elected  by  the  religious  socie'ty  of  the  appel- 
lant corporation  and  the  society  known  as  the  Trinity 
Methodist  Episcopal  Church  of  Chicago  by  joint  ballot, 
and  contained  the  following  provision  relative  to  the 
powers  of  such  trustees:  "Said  trustees  so  elected  shall 
have  power  to  control  and  manage  the  real  property  be- 
longing to  said  corporation,  and  to  disclose  of  the  rents 
accruing  therefrom,  in  conformity  with  the  provisions  of 
this  act  and  the  act  to  which  this  act  is  amendatory." 
Section  2  referred  to  the  bonded  and  other  indebtedness 
of  the  corporation,  and  authorized  the  trustees,  after  the 
bonded  indebtedness  and  interest  thereon  had  been  dis- 
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chargced,  to  apply  the  rents  derived  from  the  building  on 
the  said  lot  to  the  purpose  of  providing-  a  parsonage  for 
the  use  of  the  pastor  of  the  cong-regation  worshiping"  in 
the  building  on  the  said  lot,  and  also  to  aid  in  the  erec- 
tion of  church  buildings  in  the  city  of  Chicago  for  the  use 
of  the  Methodist  Episcopal  Church.  Section  3  authorized 
the  trustees  to  appropriate  out  of  the  rents  derived  from 
the  building  on  said  lot  an  amount  not  exceeding  $1000 
per  annum  to  the  support  of  the  minister  who  should 
preach  the  gospel  to  the  congregation  worshiping  in  the 
said  building.  Section  4  of  the  act  is  as  follows.  "In  or- 
der to  secure  the  payment  of  any  indebtedness  now  owing 
by  said  corporation,  or  any  part  of  such  indebtedness, 
or  in  case  of  the  destruction  or  serious  injury  of  said 
building  from  any  cause,  the  same  and  the  lot  on  which 
it  stands  may  be  conveyed  by  said  trustees,  by  mortgage 
or  deed  of  trust,  as  security  for  money  borrowed  to  pay 
such  indebtedness  or  to  re-erect  or  repair  said  building, 
but  shall  not  be  aliened  or  conveyed  for  any  other  pur- 
pose whatever." 

The  building  which  the  act  of  1857  authorized  to  be 
erected  and  which  stood  upon  the  lot  at  the  time  of  the 
passage  of  the  act  of  1865  was  destroyed  by  the  fire  of  1871. 
In  pursuance  of  the  power  assumed  to  be  conferred  upon 
them  by  the  provisions  of  said  section  4  of  the  act  of  1865, 
the  trustees  of  the  appellant  corporation  erected  upon 
the  lot  the  four-story  building  which  now  stands  thereon, 
being  the  building  referred  to  and  described  in  the  bill  of 
complaint  filed  herein  by  the  appellee  trustees. 

The  theory  of  the  bill,  and  that  upon  which  the  circuit 
and  Appellate  Courts  have  acted,  is,  the  appellee  trustees 
are  now  vested,  by  the  provisions  of  said  section  4  of  the 
act  of  1865,  with  power  and  authority  to  erect  upon  the 
lot  another  building  of  that  character  proper  and  suitable 
to  be  rented  for  business  purposes  and  to  produce  income 
by  way  of  rents  in  the  event  "of  the  destruction  or  serious 
injury  from  any  cause,"  to  the  building  now  upon  the  lot. 
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and  that  the  fact  the  present  building*  is  out  of  repair, 
is  not  fire-proof,  has  no  elevator,  is  not  of  modem  con- 
struction, and,  by  reason  of  the  many  changes  and  im- 
provements in  the  manner  of  constructing  and  eqiypping 
buildings  to  be  used  and  rented  for  business  and  office 
purposes,  cannot  compete  with  many  buildings  more  re- 
cently erected  in  the  immediate  vicinity  more  modem  in 
style  and  equipped  with  the  latest  conveniences  and  im- 
provements, and  that  it  is  not  adapted  to  the  needs  of 
the  locality,  is  dilapidated  in  a  degree,  amounts  to  the 
serious  injury  contemplated  by  the  provisions  of  said  sec- 
tion 4.  Proceeding  upon  this  theory  and  construction  of 
the  said  section  4,  the  circuit  court  decreed  it  was  not 
necessary  that  a  place  of  worship  should  be  maintained 
in  any  building  on  said  lot,  and  that  the  appellee  trus- 
tees had  full  power  and  authority  to  tear  down  and  re- 
move the  building  now  on  said  lot  and  to  erect  thereon 
a  new  building  not  to  be  devoted,  in  any  part,  to  the  re- 
ligious purposes  of  the  corporation  but  to  be  rented  for 
office  and  business  purposes,  or  that  said  trustees  had 
ample  power  and  authority  to  make  a  lease  of  said  lot  for 
the  term  of  ninety-nine  years,  or  for  a  longer  or  shorter 
term,  as  might  to  them  seem  expedient,  for  the  purpose  of 
permitting  it  to  be  used  and  devoted  wholly  to  purposes 
apart  and  distinct  from  the  religious  uses  of  the  appel- 
lant corporation,  and  that  the  trustees  might  provide  a 
place  of  worship  for  the  congregation  in  some  other  place 
in  the  city  of  Chicago.  This  view  as  to  the  rights  and 
powers  of  the  appellant  corporation  and  its  trustees  is 
not  warranted  by  the  correct  construction  of  the  general 
statute  or  either  special  statute  by  virtue  whereof  it  is 
invested  with  corporate  life  or  power,  is  unsound  in  prin- 
ciple, antagonistic  to  the  settled  public  policy  of  the 
State  and  cannot  prevail. 

We  will  first  consider  the  powers  granted  the  appel- 
lant corporation  and  its  trustees  by  the  general  statute 
in  force  at  the  time  of  the  adoption  of  the  special  act 
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of  1857.  Sections  44  and  46,  division  3,  chapter  25,  pages 
188  and  189,  Purple's  Statutes  of  1856,  referred  to  in  the 
special  act  of  1857  and  hereinbefore  set  out,  contain  all 
provisions  then  in  force  relative  to  the  powers  to  be  pos- 
sessed and  exercised  by  incorporated  religious  societies. 
The  express  provision  of  said  section  44  is,  such  associa- 
tions are  created  "for  purposes  of  religious  worship,"  and 
the  authority  given  them  to  receive  and  hold  land  is  that 
they  may  receive  a  quantity  not  exceeding  ten  acres,  and 
as  to  the  power  of  such  associations  to  erect  houses  and 
buildings  on  the  land  owned  by  them  the  provisions  of 
the  section  are  they  may  build  such  houses  as  they  may 
deem  necessary  "for  the  purposes  aforesaid,"  (namely,  the 
purposes  of  religious  worship,)  and  make  such  other  im- 
provements thereon  as  may  be  deemed  necessary  for  the 
comfort  and  convenience  of  the  society  or  congregation. 
The  enactment  is  free  from  ambiguity  and  its  meaning  is 
not  doubtful.  The  power  to  construct  buildings  or  make 
improvements  of  any  kind  is  unmistakably  restricted  to 
such  buildings  as  are  directly  and  distinctly  appropriate 
to  the  advancement  of  the  cause  of  religion,  ancj  to  such 
improvements  as  are  necessary  or  appropriate  to  add  to 
the  comfort  of  the  members  of  the  society  or  association, 
and  of  others  who  may  afiiliate  with  members  in  the  re- 
ligious exercises  of  the  association,  while  such  members 
or  other  persons  are  engaged  in  religious  duties,  services 
or  worship,  and  to  remove  all  that  which  tends  to  their 
inconvenience  while  so  engaged.  The  building  and  im- 
provements comprehended  in  the  meaning  of  the  statute 
are  such  only  as  pertain,  not  remotely  and  mediately  but 
directly  and  immediately,  to  the  advancement  of  the  pur- 
poses of  a  society  whose  sole  object  is  to  provide  and 
maintain  a  place  of  religious  worship.  Section  46  ex- 
pressly declares  that  the  lands  possessed  by  such  corpo- 
rations "shall  be  held  for  the  uses  and  purposes  herein 
named,  and  no  others."  This  language  is  susceptible  of 
but  one  meaning,  which  is,  that  the  corporations  to  be 
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formed  under  the  act  shall  confine  their  efforts  to  the 
precise  purposes  of  their  creation.  To  hold  such  asso- 
ciations may  devote  their  lands  and  buildings  to  secular 
uses  is  to  pervert  both  the  letter  and  the  spirit  of  the 
statute.  Corporations  possess  what  are  known  as  inci- 
dental powers,  but  incidental  powers  are  such  as  are 
necessary  in  order  to  enable  a  corporation  to  carry  into 
execution  the  specific  powers  conferred  upon  it  by  its 
charter.  "Implied  powers  exist  only  to  enable  a  corpo- 
ration to  carry  out  the  express  powers  granted, — that  is, 
to  accomplish  the  purpose  of  its  existence, — and  can  in 
no  case  avail  to  enlarge  the  express  powers,  and  thereby 
warrant  it  to  devote  its  efforts  and  capital  to  other  pur- 
poses than  such  as  its  charter  expressly  authorizes,  or 
to  engage  in  collateral  enterprises  not  directly  but  only 
remotely  connected  with  its  specific  corporate  purposes. 
A  power  which  the  law  will  regard  as  existing  by  impli- 
cation must  be  one  in  a  sense  necessary, — that  is,  need- 
ful, suitable  and  proper  to  accomplish  the  object  of  the 
grant,  and  one  that  is  directly  and  immediately  appro- 
priate to  the  execution  of  the  specific  powers,  and  not 
one  that  has  but  a  slight,  indirect  or  remote  relation  to 
the  specific  purposes  of  the  corporation."  {People  v.  Pull- 
man Palace  Car  Co.  175  111.  125,  and  cases  and  authorities 
there  cited.)  The  enumeration  of  powers  in  the  charter 
of  an  incorpwation,  or  in  the  act  under  which  it  is  incor- 
porated, implies  the  exclusion  of  all  powers  not  enumer- 
ated.    Thomas  v.  Railroad  Co.  101  U.  S.  82. 

It  is,  however,  urged  the  requisite  authority  to  remove 
tjie  building  now  upon  the  lot  and  abandon  the  use  of 
the  lot  for  religious  purposes  and  erect  a  house  thereon 
for  commercial  and  business  uses,  or  to  make  a  long  lease 
thereon  to  others  for  secular  uses,  is  to  be  found  in  the 
special  acts  of  the  General  Assembly  approved,  respec- 
tively, February  14,  1857,  and  P'ebruary  13, 1865.  It  may 
be  well,  before  entering  upon  the  discussion  of  the  legal 
effect  of  these  acts,  to  note  some  general  principles  gov- 
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erning  and  controlling^  the  possession  and  use  of  real  es- 
tate by  corporations  and  the  construction  and  operation 
of  special  franchises. 

It  is  against  the  public  policy  of  this  State  to  allow 
corporations  to  hold  real  estate  beyond  what  is  neces- 
sary for  the  transaction  of  the  business  or  specific  cor- 
porate purposes  of  such  corporations.  {Carroll  v,City  of 
East  St.  Louis,  67  111.  568;  United  States  Trust  Co,  y,Lee,  73 
id.  142.)  "Irrespective  of  the  operation  of  statutory  re- 
strictions, it  is  a  settled  principle  of  American  jurispru- 
dence that  a  corporation  cannot  take  and  hold  land  except 
in  so  far  as  reasonably  necessary  to  carry  out  the  objects 
of  its  creation.  These  bodies,  which  never  die,  are  not 
allowed,  against  the  objection  of  the  State,  to  take  and 
hold  land  for  purposes  wholly  foreign  to  the  purposes 
for  which  the  State  endowed  them  with  corporate  exist- 
ence and  the  power  of  perpetual  succession."  (5  Thomp- 
son's Law  of  Corp.  sec.  5772.)  This  public  policy  is  further 
manifested  by  the  express  d-eclaration  found  in  section  X 
of  chapter  32  of  the  Revised  Statutes,  being  the  general 
act  providing  for  the  formation  of  corporations  in  this 
State,  that  charters  shall  not  be  granted  to  corporations 
to  deal  in  real  estate  by  virtue  of  the  act,  and  the  further 
fact  that  ho  enactment  is  to  be  found  in  the  statutes  of 
our  State  authorizing  the  formation  of  such  companies. 
Also  the  policy  is  further  evinced  by  section  5  of  the  same 
general  act,  which  requires  that  real  estate  acquired  by 
a  corporation  in  the  collection  of  debts,  unless  it  shall 
be  necessary  and  suitable  for  the  chartered  purposes  of 
the  corporation,  shall  be  annually  offered  by  the  corpo- 
ration for  sale  at  public  auction,  and  shall  be  sold  when- 
ever any  one  will  pay  an  amount  not  less  than  the  debt 
for  which  the  land  was  taken;  and  by  the  further  provi- 
sions of  the  same  section  making  it  the  duty  of  the  State's 
attorneys  in  the  various  counties  to  enforce  such  dispo- 
sition of  the  property  through  the  medium  of  an  informa- 
tion filed  in  the  courts  against  the  corporation  so  offending. 
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Ag-ain,  it  is  ag"ainst  the  policy  of  this  State  that  any 
corporation  shall  receive  a  special  or  exclusive  franchise 
by  virtue  of  any  special  law.  Such  was  the  i^olicy  of  the 
State  as  to  religious  corporations  when  the  act  of  1835, 
under  which  this  corporation  was  chartered,  was  enacted, 
as  is  manifested  by  the  preamble  to  that  act,  which  is  as 
follows:  "Whereas,  petitions  are  frequently  presented 
to  the  legislature  of  the  State  to  incorporate  religious 
societies;  and  whereas,  if  said  acts  of  incorporation  were 
granted  it  would  lead  to  an  endless  system  of  partial 
legislation;  and  whereas,  all  religious  societies  of  every 
denomination  should  receive  equal  protection  and  en- 
couragement from  the  legislature  and  no  one  society  be 
granted  exclusive  privileges;  therefore."  (Sess.  Laws  of 
1835,  p.  147.)  Si)eaking  of  the  rule  to  be  employed  in 
construing  a  grant  of  special  privileges  or  the  claim  of 
exemption  from  the  operation  of  general  laws,  Morawetz, 
in  his  work  on  Private  Corporations,  (vol.  1,  p.  307,)  says: 
J*It  should  always  be  presumed  that  the  legislature  does 
not  intend  to  confer  franchises  of  this  character  unless  a 
contrary  intention  be  expressed  in  unambiguous  terms. 
In  Fertilizing  Co,  v.  Hyde  Park,  97  U.  S.  659,  Mr.  Justice 
Swayne  said:  *The  rule  of  construction  in  this  class  of 
cases  is,  that  it  shall  be  most  strongly  against  the  cor- 
poration. Every  reasonable  doubt  is  to  be  resolved  ad- 
versely. Nothing  is  to  be  taken  as  conceded  but  what  is 
given  in  unmistakable  terms  or  by  an  implication  equally 
clear.  The  affirmative  must  be  shown.  Silence  is  negation 
and  doubt  is  fatal  to  the  claim.  The  doctrine  is  vital  to 
the  public  welfare.  It  is  axiomatic  in  the  jurisprudence 
of  this  court.'  *  *  *  Every  presumption  will  be  made 
against  the  existence  of  an  exemption  from  taxation,  or 
from  the  general  laws  relating  to  usury,  or  of  a  right  to  a 
monopoly,  or  special  privilege  to  the  exclusion  of  others." 

In  construing  and  giving  present  effect  to  the  special 
enactments  under  consideration  we  are  to  bear  in  mind 
the  well  settled  public  policy  of  this  State  as  to  the  power 
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of  corporations  to  hold  and  possess  land  for  purposes  not 
directly  appropriate  to  the  specific  chartered  purposes 
of  the  corporation,  and  the  other  rule  of  public  policy 
the  special  privileges  shall  not  be  granted  by  local  or 
special  laws,  and  also  the  strict  rule  of  construction  to 
be  applied  to  grants  which  are  relied  upon  as  authoriz- 
ing the  enjoyment  of  special  privileges.  Guided  by  these 
considerations  we  may  proceed  to  consider  and  determine 
the  true  meaning  and  effect  of  the  special  enactments  of 
1857  and  1865. 

Section  1  of  the  former  of  these  acts  provides  the  mode 
of  electing  trustees  for  the  corporation,  and  it  is  not  con- 
tended it  adds  to  the  power  of  such  trustees.  Section  2 
of  the  act  authorizes  the  trustees  to  convey  the  said  lot, 
by  deed  or  mortgage,  in  security  of  money  to  be  borrowed, 
and  to  apply  the  money  so  secured  to  the  "erection  on 
such  real  property  of  .a  place  of  worship  or  such  other 
improvements  as  may  be  desired."  Assuming  the  words 
"the  other  improvements"  meant  buildings  of  any  charac- 
ter, whether  suitable  or  appropriate  to  religious  purposes 
or  not,  the  trustees  issued  bonds  of  the  corporation  to  the 
amount  of  $20,000,  executed  a  deed  of  trust  to  secure  the 
same  and  erected  upon  the  lot  a  building,  the  character 
of  which  is  not  disclosed  further  than  that  it  was  devoted, 
at  least  in  part,  to  the  purposes  of  business  and  that  it 
produced  rents  which  came  to  the  hands  of  the  trustees. 
Conceding,  without  deciding,  the  construction  thus  given 
to  that  special  act  was  warranted,  it  need  only  be  said 
that  the  act  served  all  of  the  purposes  comprehended  in 
that  construction  and  has  no  present  effect.  For  the  rea- 
son, in  part,  that  act  had  served  the  ends  it  was  designed 
to  effect,  application  was  made  for  the  special  act  of  1865. 
Section  1  of  the  act  of  1865  changes  the  mode  of  selecting 
the  trustees.  Sections  2  and  3  relate  to  the  disposition 
to  be  made  by  the  trustees  of  the  rents  received  from  the 
building  then  on  the  lot.  Section  4  is  as  follows:  "In  order 
to  secure  the  payment  of  any  indebtedness  now  owing  by 
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said  corporation,  or  any  part  of  such  indebtedness,  or 
in  case  of  the  destruction  or  serious  injury  of  said  build- 
ing from  any  cause,  the  same,  and  the  lot  on  which  it 
stands,  may  be  conveyed  by  said  trustees,  by  mortgag'e 
or  deed  of  trust,  as  security  for  money  borrowed  to  pay 
such  indebtedness  or  to  re -erect  or  repair  said  building", 
but  shall  not  be  aliened  or  conveyed  for  any  other  pur- 
pose whatever." 

This  section  authorizes  the  trustees,  "in  case  of  the 
destruction  or  serious  injury  of  said  building*  from  any 
cause,"  to  re-erect  or  repair  said  building.  'The  building 
then  upon  the  lot,  and  the  one  to  which  the  section  had 
reference,  was  destroyed  by  the  fire  of  1871,  and  the 
trustees  executed  the  power  given  them  by  that  section 
by  erecting  the  building  now  standing  on  the  premises. 
The  power  given  has  been  enjo3^ed,  was  not  a  continuous 
power,  but  was  exhausted  by  its  exercise.  That  such 
power  should  be  deemed  continuous  and  perpetual  and 
now  existing  is  not  within  the  letter  or  the  spirit  of  the 
enactment,  is  opposed  to  the  settled  public  policy  of  the 
State  as  declared  by  the  general  act  under  which  the  ap- 
pellant corporation  came  into  existence  and  evinced  by 
the  provisions  of  the  general  act  now  in  force  relative 
to  the  creation  of  corporations,  and  by  the  provisions  of 
the  constitution  of  1870  and  by  repeated  decisions  of  this 
court.  The  acts  of  18r)7  and  1865  granted  special  powers 
and  privileges  to  the  corporation  and  its  trustees  for  the 
purpose  of  enabling  it  to  accomplish  jiarticular  and  spe- 
cific ends.  These  ends  have  been  accomplished,  and  the 
enactments  have  no  virtue  to  invest  the  corporation  with 
perpetual  right  to  exercise  such  special  powers  and  privi- 
leges in  order  to  accomplish  other  ends  and  objects. 

Nor  is  the  api)ellant  corporation,  by  reason  of  any- 
thing contained  in  section  4  of  the  act  of  1865,  deprived 
of  the  power  to  alien  and  convey  the  premises  in  ques- 
tion. Section  3  of  the  act  of  1S»35  provides  the  trustees 
"shall  have  power,  under  the  direction  of  the  society  or 
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congfregation,  to  execute  deeds  and  conveyances  of  and 
concerning  the  estate  and  proj^erty  herein  authorized  to 
be  held  by  such  society  or  cong^regation,  and  such  deeds 
or  conveyances  shall  have  the  same  effect  as  like  deeds  or 
conveyances  made  by  natural  persons," — provided  such 
conveyance  should  not  defeat  or  destroy  the  intent  or 
effect  of  any  grant,  etc. ;  and  the  same  power,  expressed 
in  the  same  words,  is  given  by  section  46  of  the  general 
act  of  1856  hereinbefore  set  out.  Said  section  4  of  the  act 
of  1865  authorized  the  trustees  to  convey  the  property,  by 
mortgage  or  deed,  for  the  purposes  specified  in  the  act, 
without  the  direction  of  the  society  or  congregation,  and 
the  true  meaning  of  the  concluding  clause  of  said  sec- 
tion 4,  "but  shall  not  be  aliened  or  conveyed  for  any  other 
purpose  whatever,"  is  the  authority  given  the  trustees  by 
the  section  to  convey  the  lot,  b}'^  deed  or  mortgage,  with- 
out the  direction  of  the  society  or  congregation,  should 
not  be  construed  to  invest  the  trustees  with  power  to 
mortgage  or  convey  the  property  for  any  other  purpose 
than  that  contemplated  by  the  section.  Authority  to 
alien  and  convey  it  "under  the  direction  of  the  society 
or  congregation"  is  in  nowise  affected  by  the  limitation 
expressed  in  the  concluding  clause  of  said  section  4. 

The  conclusion  is  irresistible  the  appellant  and  its 
trustees  are  without  power  to  erect  on  the  2)remises  a 
building  to  be  rented  for  business  and  commercial  uses 
and  to  engage  in  conducting  and  managing  a  structure  of 
that  character,  or  by  means  of  a  long  lease  of  the  ground 
devote  the  lot  to  a  use  entirely  foreign  to  the  objects  the 
corporation  was  chartered  to  advance  and  conserve. 

The  decree  of  the  circuit  court  and  judgment  of  the 
Appellate  Court  affirming  it  are  each  reversed.  The  cause 
is  remanded  to  the  circuit  court,  with  instruction  to  that 
court  to  enter  a  decree  denying  the  prayer  of  the  bill  and 
declaring  the  powers  of  the  appellant  cori^oration  and  its 
trustees  in  conformity  with  the  views  herein  expressed. 

Iteversed  and  remandtd. 
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Sophia  M.  Mueller  et  al 

V. 

Louis  Conrad  et  al. 
Opinion  filed  February  SSy  1899, 

1 .  Judicial  sales— cavcuior  selling  for  caah  may  require  deposit  from 
bidder.  Under  a  decree  ordering  a  cash  sale  of  property  to  pay 
debts,  the  executor  or  administrator  may  require  that  the  bidder 
make  a  cash  deposit  as  a  guaranty  that  he  will  consummate  the 
sale  upon  its  approval  by  the  court,  and  the  making  of  such  de- 
mand is  no  ground  for  setting  the  sale  aside  for  unfairness. 

2.  Homestp:ad — there  is  no  presumption  that  value  of  premises  occu- 
pied as  homestead  exceeds  $1000..  There  can  be  no  presumption  indulged 
that  the  value  of  premises  occupied  as  a  homestead  exceeds  SKXiO. 

3.  Same — estate  of  homestead  cannot  be  severed  from  fee  of  land.  Prem- 
ises not  exceeding  $1000  in  value  cannot  be  sold  to  pay  debts  until 
the  termination  of  the  homestead  estate,  and  it  is  error  to  decree 
a  sale  of  the  premises  subject  to  the  homestead  right. 

4.  Same — mdow^s  consent  to  sale  of  premises  subject  to  homestead  does 
not  validate  sale.  The  widow's  consent  to  the  sale,  subject  to  her 
homestead  estate,  of  premises  not  exceeding  $10(X)  in  value  to  pay 
debts,  does  not  validate  the  sale,  as  the  fee  in  the  premises  cannot 
so  be  severed  from  the  right  of  occupancy  as  a  homestead. 

5.  Same — hmuseholdcr's  lumiestead  is  the  lot  of  ground  itself.  A  house- 
holders* homestead  estate  is  not  a  mere  right  of  occupancy,  but  is 
the  lot  of  ground  occupied  by  his  residence. 


Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  John  Barton  Payne,  Judge,  presiding^. 

William  H.  Tatge,  and  Willam  A.  Deyl,  for  plain- 
tiffs in  error: 

A  purchaser  is  not  chargeable  with  the  amount  of  his 
or  her  bid  until  the  sale  has  been  approved.  Garrett  v. 
Moss,  20  111.  549;  Comstock  v.  rurjile,  49  id.  158 

An  executor,  on  selling  land  for  debts,  has  no  right  to 
demand  the  deposit  of  any  money  to  bind  the  bargain. 
Such  a  power  is  not  given  him  by  statute,  nor  was  there 
any  such  provision  made  in  the  decretal  order  of  sale. 
If  a  purchaser  refuses  to  carry  out  the  terms  of  sale  then 
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a  re-sale  can  be  made  at  his  expense.  Hill  v.  Eill^  58  111. 
239;  Thrifts  v.  Fritz,  101  id.  457. 

The  Homestead  Exemption  law  creates  an  estate  in 
land,  and  not  a  mere  right  of  occupancy.  Browning  v. 
Harris,  99  111.  456;  Eldridge  v.  Pierce,  90  id.  474;  Haggerty 
V.  Haggerty,  149  id.  655. 

It  is  not  the  mere  homestead  right  of  occupancy  which 
is  exempted  from  levy  and  forced  sale,  but  it  is  the  lot 
occupied  as  a  residence.    Hartivell  v.  McDonald,  69  III.  293. 

A  sale  of  the  premises  where  the  homestead  exceeds 
in  value  $1000  is  invalid,  unless  the  provisions  of  the 
statute  in  regard  to  assigning  homestead  have  been  sub- 
stantially complied  with.  Bullen  v.  Daivson,  139  111.  641; 
Hartman  v.  Schultz,  101  id.  437;  Asher  v.  Mitchell,  92  id.  480; 
Rorer  on  Judicial  Sales,  sec.  495. 

ScANLAN  &  Masters,  and  C.  C.  Boweiisock,  for  de- 
fendants in  error: 

A  decree  entered  by  consent  or  stipulation,  releasing 
a  homestead,  is  binding,  and  the  party  so  stipulating  and 
consenting  loses  his  homestead.  Allen  v.  Hawley,  66  111. 
164;  Cribhen  v.Cribhen,  136  id.  609. 

It  is  no  ground  for  setting  aside  an  executor's  or  ad- 
ministrator's sale  that  such  executor  or  administrator, 
acting  under  an  order  to  sell  for  cash,  made  a  demand  of 
a  deposit  of  one-fourth  of  the  purchase  price.  Allen  v. 
Shepard,  87  111.  314. 

A  homestead,  under  the  law  of  1873,  is  an  estate,  and 
not  a  mere  exemption,  as  under  the  law  of  1853,  and  may 
depend  upon  an  estate  in  fee  for  life  or  for  years.  Starr 
&  Curtis,  chap.  52,  sec.  1;  Hartman  v.  Schtdlz,  101  111.  437. 

An  estate  of  homestead  is  an  estate  for  life.  Brown- 
ing V.  Harris,  99  111.  462. 

Where  the  property  in  which  the  homestead  estate 
exists  exceeds  in  value  $1000,  the  excess  is  unaffected  by 
the  estate,  and  is  liable  to  the  same  lien  of  judgment,  at- 
tachment, etc.,  and  may  be  aliened  in  the  same  manner 
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as  other  property  of  the  householder.  Watson  v.  Doyle,  130 
111.  415;  Eldridge  v.  Pierce,  90  id.  480;  Hotchkiss  v.  Brooks, 
93  id.  386;  Broioning  v.  Harris,  99  id.  462;  MoHarty  v.  Gait, 
112  id.  378;  Wallace  v.  ^arr/s,  32  Mich.  400;  Jenkins  v.  Har- 
rison, 66  Ala.  345. 

Where,  as  in  the  case  at  bar,  a  complainant  alleged 
that  property  was  of  less  value  than  $1000,  and  the  de- 
fendant denied  that  allegation,  the  burden  of  proof  is 
on  the  complainant,  and  he  must  show  that  the  claim  is 
within  the  exemption.     White  v.  Clark,  36  111.  285. 

A  sale  of  real  estate  subject  to  the  estates  of  dower 
and  homestead  is  valid.    Kenley  v.  Bryan,  110  111.  656. 

Since  1873  the  homestead  is  an  estate  capable  of 
being  conveyed  by  the  owner  separately  from  the  fee. 
Lorimer  v.  Marsliall,  44  111.  App.  645. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Carl  W.  F.  Mueller  was  the  owner  of  lot  18  in  Phillips 
&  Fay's  addition  to  the  city  of  Chicago,  which  was  occu- 
pied by  him  as  a  homestead,  and  also  owned  certain  other 
real  estate  of  large  rental  value.  He  died  testate,  and  the 
only  indebtedness  of  his  estate  was  the  widow's  award, 
amounting  to  $1260,  of  which  $512  was  paid,  and  the  bal- 
ance, $748,  was  not  paid.  The  executor  of  the  testator's 
will  was  Louis  Conrad,  one  of  the  defendants  in  error 
herein,  and  because  of  the  unpaid  residue  of  the  widow's 
award  he  filed  a  petition  on  June  7,  1894,  in  the  probate 
court  of  Cook  county,  praying  for  the  sale  of  the  undi- 
vided one-half  interest  in  said  lot  18,  subject  to  the  home- 
stead of  the  widow  and  of  the  minor  child  of  deceased.  To 
that  petition  the  solicitor  of  the  widow  and  of  the  guar- 
dian of  the  minor  child  entered  their  appearance,  and  de- 
cree of  sale  was  entered.  The  sale  was  duly  advertised, 
and  the  widow  appeared  and  bid  for  the  said  lot  the  sum 
of  $600,  but  failing  to  comply  with  the  terms  of  sale  the 
court  set  the  same  aside  and  ordered  a  re-sale.     The  ex- 
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ecutor  amended  his  petition  by  striking  out  the  words  **an 
undivided  one-half  interest."  The  defendants,  the  widow 
and  the  adult  child,  entered  their  appearance,  and  the 
g'uardian  of  the  minor  filed  an  answer.  A  decree  was  en- 
tered on  the  amended  petition,  decreeinjj  the  sale  of  the 
said  lot  18  subject  to  the  homestead  of  the  widow  and 
minor  "child.  A  sale  was  duly  advertised  and  the  property 
sold  for  the  sum  of  ?300.  The  widow  and  her  solicitor 
were  present  at  the  time  of  the  sale.  The  executor  filed 
his  report  of  sale,  to  which  the  widow,  in  her  own  right 
and  as  guardian  of  the  minor,  filed  objections,  which  were 
overruled  by  the  court  and  the  sale  was  confirmed.  No 
appeal  was  taken  by  the  defendants  or  objectors.  The 
amended  petition,  decree,  advertisement  and  report  of 
sale  all  contained  the  provision  that  the  sale  of  said  lot 
18  was  subject  to  the  estate  of  homestead.  More  than  a 
year  thereafter  this  bill  was  filed  in  the  superior  court 
of  Cook  county  to  set  aside  the  executor's  deed.  It  al- 
leges the  widow  was  prevented  and  hindered  from  bid- 
ding at  the  sale  because  the  executor  announced  before 
the  sale  that  he  would  not  receive  any  bid  unless  the 
same  was  accompanied  by  a  cash  deposit  of  $300;  that 
the  premises  sold  were  the  homestead  of  the  widow  and 
minor  child,  and  that  there  was  other  real  estate  besides 
the  homestead  that  might  have  been  sold  to  pay  the 
deficiency  found  due. 

•  The  defendants  to  the  bill  answered,  admitting  that 
Carl  W.  F.  Mueller  died  leaving  a  will,  which  was  duly 
probated,  and  that  at  the  time  of  his  death  he  was  seized 
of  two  pieces  of  real  estate  as  described  in  complainants' 
bill;  that  lot  18  was  the  homestead  of  the  widow;  admit- 
ted the  heirship  as  alleged,  the  appointment  of  the  ex- 
ecutor, the  allowance  of  the  widow's  award,  the  balance 
due  thereon,  the  filing  of  the  petition  for  a  sale  of  real 
estate  to  pay  the  widow's  award,  and  the  decree  of  sale 
subject  to  the  homestead;  denied  that  the  real  estate 
sold  was  of  less  value  than  $1000  or  that  any  one  offered 
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to  bid  $600  therefor;  denied  the  refusal  to  accept  a  bid 
unless  it  was  accompanied  by  a  deposit,  but  admitted 
that  it  was  announced  at  the  sale  that  whoever  bid  on 
the  lot  would  be  required  to  deposit  $250  or  $300,  as  the 
terms  of  sale  were  for  cash;  admitted  the  sale  to  John  C. 
Horn,  he  being  the  only  bidder;  admitted  there  was  other 
property  besides  the  homestead,  but  averred  it  was  worth 
$15,000  and  a  larg^e  sum  was  realized  therefrom  in  rents, 
and  alleged  that  the  solicitor  of  the  widow  and  heirs  in- 
structed the  executor  not  to  sell  that  piece  of  real  estate 
but  to  sell  lot  18,  and  denied  that  the  deed  executed  to 
the  purchaser  was  a  cloud  on  the  title,. 

The  defendants  to  the  original  bill,  the  executor  and 
purchaser,  filed  a  cross-bill  alleging  the  same  facts  ap- 
pearing in  the  answer;  that  the  executor  did  by  a  cleri- 
cal omission  fail  to  state  that  the  sale  was  subject  to 
the  homestead  rights  of  the  minor,  and  that  the  executor 
offered  to  correct  that  error  by  the  delivery  of  another 
deed.  To  this  cross-bill  a  demurrer  was  filed,  which  was 
overruled  and  a  rule  entered  on  the  defendants  thereto, 
the  widow  and  heirs,  to  answer  the  same.  They  failing 
to  answer,  their  default  was  entered.  A  decree  was  en- 
tered dismissing  the  original  bill  for  want  of  equity  and 
allowing  the  prayer  of  the  cross-bill,  and  directing  the 
executor  to  issue  a  new  deed  upon  the  payment  of  $300 
in  addition  to  the  $300  theretofore  paid. 

The  contention  of  complainants  in  the  original  bill 
arises  on  these  three  propositions:  First,  that  the  widow 
was  prevented  from  bidding  on  the  sale  of  lot  18  subject 
to  the  homestead,  because  of  the  declaration  of  the  ex- 
ecutor that  a  deposit  of  $250  to  $300  would  be  required  to 
accompany  the  bid;  second,  that  the  premises  were  at 
the  time  of  sale  the  homestead  of  Sophia  M.  Mueller  and 
Anna  Mueller,  a  minor;  and  third,  that  there  was  other 
real  estate  belonging  to  the  testator  that  might  have 
been  sold  to  pay  debts  without  selling  the  interest  in 
the  land  subject  to  the  homestead. 
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By  the  terms  of  the  decree  the  sale  by  the  executor 
was  to  be  for  cash,  and  where  such  a  decree  is  for  debt, 
the  executor  has  a  right  to  demand  that  a  bidder  shall 
make  a  deposit  as  a  guaranty  that  he  will  consummate 
the  purchase  if  the  court  approves  the  sale,  and  where 
such  a  demand  is  made  by  the  administrator  or  executor 
it  will  constitute  no  sufficient  ground  for  setting  aside  a 
sale.     Allen  v.  Shepard,  87  111.  314. 

The  allegation  of  the  bill  admitted  by  the  answer  is, 
that  the  decree  of  sale  of  the  property  was  made  subject 
to  the  homestead  right  of 'the  widow.  The  decree  in  this 
case  required  the  deed  theretofore  made  by  the  executor 
should  be  reformed,  and  that  there  should  be  inserted 
therein  the  words,  "subject  to  the  homestead  estate  of 
Sophia  M.  Mueller  and  Anna  Augusta  Wilhelmena  Muel- 
ler," and  that  the  sale  as  made  was  made  subject  to  the 
homestead  estate.  The  decree  further  finds  that  Anna 
Augusta  W.  Mueller  was  over  eighteen  years  of  age. 
There  is  no  finding  in  the  decree  as  to  the  age  of  Anna 
Augusta  W.  Mueller  at  the  time  the  decree  of  sale  was 
enteried.  There  is  no  finding  in  the  decree,  nor  in  the 
decree  of  sale,  of  the  value  of  the  premises  occupied  as 
the  homestead,  and  there  was  no  attempt  to  conform  to 
the  requirement  of  the  statute  in  setting  off  the  home- 
stead in  the  manner  required  by  law.  Where  the  home- 
stead premises  do  not  exceed  in  value  $1000  there  would 
be  no  valid  sale  of  the  premises  by  an  execution  or  de- 
cree for  the  payment  of  debts  or  for  other  purposes,  by 
which  the  right  of  homestead  would  be  defeated.  If  the 
value  of  the  premises  exceeds  $1000,  no  valid  sale  could 
be  made  under  execution  or  decree  without  complying 
with  the  provisions  of  the  statute,  where  the  premises 
are  susceptible  of  division.  {Ilartwell  v.  McDonald,  69  111. 
293.)  And  this  principle  is  true  under  our  statute,  so  that 
there  can  be  no  sale  of  property  subject  to  the  right  of 
homestead  unless  the  latter  is  waived  or  assigned  in  the 
manner  provided  by  law.  [Hartman  v.  Schultz,  101  111.  437; 
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Barrows  v.  Barrows,  138  id.  649;  Biillen  v.  Dawson,  139  id. 
633;  Oettinger  v.  SpecJit,  162  id.  179.)  There  is  no  evidence 
showing"  the  value  of  the  premises  to  be  in  excess  of  WOOO. 
There  can  be  no  presumption  that  their  value  exceeded 
that  amount.  Where  they  do  not  exceed  that  amount  they 
cannot  be  sold  to  pay  debts  by  the  administrator  until 
after  the  termination  of  the  exemption  in  favor  of  the 
widow  and  children,  and  it  is  error  to  decree  a  sale  of 
such  homestead  premises  subject  to  the  homestead  right 
of  estate.  Hartman  v.  Schultz,  siipra;  Oettinger  v.  Specht, 
supra. 

It  was  held  with  reference  to  our  present  Homestead 
Exemption' act,  in  Hartwell  v.  McDonald,  supra,  that  "it 
is  not  the  mere  homestead  right  of  occupancy  which  is 
exempted  from  levy  and  forced  sale,  but  it  is  the  lot  of 
ground  occupied  as  a  residence."  Cognate  questions  were 
involved  in  Bursen  v.  Goodspeed,  60  111.  277,  and  Wolf  v. 
Ogden,  66  id.  224;  and  whilst  the  exact  question  whether 
there  could  be  a  sale  of  the  homestead  property  by  the 
administrator  not  entitled  to  the  exemption,  in  some 
manner  known  to  the  law,  was  not  raised,  it  seems  to 
have  been  conceded  or  assumed  that  it  could  not  be  done. 
The  direct  question  presented  by  this  record  was  before 
this  court  in  Hartman  v.  Schultz,  supra,  where  it  was  held 
that  the  homestead  exemption  was  not  the  mere  right  of 
occupancy,  but  was  the  lot  of  ground  occupied  as  a  resi- 
dence. It  was  further  held  there  could  be  no  valid  sale 
of  the  same  on  execution  or  decree,  for  the  payment  of 
debts,  where  not  exceeding  $1000  in  value,  and  could  not 
be  sold  subject  to  the  homestead  right. 

Our  statute  in  relation  to  homesteads  declares  that 
no  conveyance  of  the  estate  of  homestead  shall  be  valid 
unless  in  writing,  duly  subscribed,  acknowledged,  etc. 
It  has  been  frequently  held  by  this  court,  that  where  a 
conveyance  is  not  executed  as  therein  required  it  can 
have  no  effect  on  property  subject  to  the  estate,  where 
there  has  been  no  abandonment  or  delivery  of  possession. 
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{Barrows  v.  Barrows,  138  111.  649,  and  authorities  cited.) 
in  Moriarty  v.  Gait,  112  111.  373,  it  was  held  that  where  the 
lot  of  ground  did  not  exceed  in  value.  $1000,  with  its  im- 
provements, and  was  occupied  as  a  homestead,  the  lien 
of  a  judgment  did  not  attach  to  the  property,  as  there 
was  nothing  subject  to  forced  sale.  Numerous  authori- 
ties are  cited  sustaining  this  principle  in  that  case.  In 
Bvlfen  V.  Dawson,  supra,  the  rule  is  stated,  and  numerous 
authorities  are  referred  to  as  sustaining  it,  that  a  sale 
on  execution  of  the  homestead  of  the  judgment  debtor, 
without  observing  the  requirements  of  the  statute  with 
reference  to  setting  off  the  same,  is  void,  and  conveys  no 
title.  In  Oettinger  v.  Specht,  supra,  it  was  held:  "Where 
the  homestead  premises  do  not  exceed  $1000  in  value  they 
cannot  be  sold  to  pay  debts  by  the  administrator  of  a 
deceased  householder  until  after  the  termination  of  the 
exemption  in  favor  of  the  widow  and  children,  and  it  is 
error  to  decree  a  sale  of  such  homestead  premises  subject 
to  the  homestead  right  or  estate." 

From  these  authorities  it  appears  that  the  homestead 
of  the  householder  comprises  the  tract  of  ground,  with 
its  improvements,  not  exceeding  in  value  $1000,  occupied 
as  a  homestead,  and  no  valid  sale  of  the  same  could  be 
had  on  execution  or  decree  of  court  for  the  payment  of 
debts,  nor  could  the  tract  of  ground  be  sold  subject  to  the 
right  of  occupancy  by  a  decree  of  sale  to  pay  debts,  or 
under  execution.  A  conveyance  of  the  same  must  be, 
as  required  by  the  statute,  in  writing,  signed  and  duly 
acknowledged. 

The  evidence  shows  that  the  original  petition,  which 
prayed  for  a  decree  for  the  sale  of  an  undivided  one-half 
interest  in  lot  18  subject  to  the  homestead  of  the  widow 
and  minor  child,  was  presented,  and  the  widow,  in  her 
own  proper  person  and  also  as  guardian,  entered  her  ap- 
pearance, and  consented  "to  the  entry  of  a  decree  of  sale 
of  the  real  estate  of  said  deceased  according  to  the  prayer 
of  the  said  petition."    That  petition  was  subsequently 
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amended,  and  to  the  amended  petition  the  widow  and  two 
of  her  sons  who  were  of  a^e  entered  their  appearance  by 
their  solicitor,  and  consented  "to  the  order  of  sale  of  the 
premises  as  prayed  for  in  the  petition  and  the  amended 
petition."  The  widow,  as  guardian  of  Anna  Augusta  W. 
Mueller,  filed  an  answer,  ueither  admitting"  nor  denying 
the  allegations  of  said  amended  petition  but  praying  for 
strict  proof.  It  is  insisted  by  defendants  in  error  that  by 
reason  of  such  entry  of  appearance  and  consent  to  the 
entering  of  a  decree  of  sale  as  prayed  for  by  the  petition 
the  widow  lost  her  right  to  a  homestead.  One  may  con- 
sent to  the  entry  of  a  decree  by  which  a  loss  of  homestead 
may  result.  (Allen  v.  Hawley,  66  111.  164;  Gribben  v.Gribben, 
136  id.  609.)  The  provisions  of  the  statute  expressly  cre- 
ate an  estate  of  homestead,  which  shall  continue  after 
the  death  of  the  householder,  for  the  benefit  of  the  hus- 
band or  wife  surviving,  so  long  as  he  or  she  continues 
to  occupy  such  homestead,  or  of  the  children  until  the 
youngest  child  becomes  twenty-one  years  of  age.  With 
reference  to  a  sale  of  the  premises  under  execution  or  to 
pay  debts  by  decree  of  court,  as  has  been  frequently  held 
by  this  court,  the  estate  of  homestead  cannot  be  severed 
from  the  fee  of  the  land,  and  to  admit  that  the  consent 
to  a  decree  in  accordance  with  the  petition  would  be  to 
consent  to  an  entry  of  a  decree  providing  for  severing 
the  estate  of  homestead  from  the  fee  of  the  land,  would 
result  in  the  creation  of  two  estates  under  that  proceed- 
ing where  but  one  exists  as  created  by  law.  The  consent 
embraced  in  the  entry  of  appearance  was  not  a  consent 
by  the  widow  to  the  sale  of  the  homestead,  but  sought  to 
sever  the  homestead  from  the  fee,  in  a  proceeding  which 
was  not  authorized.  We  are  of  the  opinion,  therefore, 
that  the  entry  of  appearance  and  consent  to  the  decree, 
as  prayed  for  in  the  petition,  did  not  authorize  the  court 
to  create  an  estate  under  such  proceedings  unknown  to 
the  law  and  not  recognized,  and  hence  was  not  a  waiver 
of  a  right  of  homestead.    It  was  not  a  consent  to  the  sale 
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of  the  homestead,  and  as  the  right  of  occupancy  of  the 
homestead  cannot  be  severed  from  the  fee  of  the  land 
so  as  to  authorize  a  sale  of  the  latter  under  a  decree  of 
sale  to  pay  debts,  the  consent  did  not  confer  jurisdiction. 
Consent  did  not  render  valid  the  decree  of  sale. 

It  is  insisted  that  the  plaintiffs  in  error  having  taken 
under  the  will,  and  not  having  renounced  the  right  of 
homestead,  lost  the  same.  Itt  this  case  the  will  is  not 
offered  in  evidence  and  is  not  before  us  for  consideration. 

We  hold  the  decree  did  not  authorize  the  sale  and  the 
execution  of  the  deed  as  reformed  on  the  decree  entered 
in  the  cross-bill,  and  the  plaintiffs  in  error  had  a  right 
to  ask  to  have  the  sale  set  aside,  and  the  court  erred  in 
dismissing  the  original  bill  and  entering  a  decree  on  the 
cross-bill. 

The  decree  of  the  superior  court  of  Cook  county  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  Town  op  Manchester 

V. 

The  People  ex  reL  Mary  E.  Grady. 
(pinion  filed  February  17 ,  1899. 

1.  Statutes — constrvclion  of  constitutional  provision  rus  to  title  of  act. 
Section  13  of  article  4  of  the  constitution,  providing^  that  no  act 
shall  embrace  more  than  one  subject,  which  shall  be  expressed  in 
its  title,  is  complied  with  if  the  general  terms  employed  in  the  title 
are  comprehensive  enouffh  to  reasonably  include  the  several  objects 
which  the  act  assumes  to  effect. 

2.  Same — new  act  'need  not  recite  old  act  as  it  stood  prior  to  amendment. 
Section  13  of  article  4  of  the  constitution,  providing  that  no  law 
shall  be  amended  by  reference  to  its  title  only,  but  the  section 
amended  shall  be  inserted  at  length  in  the  new  act,  does  not  require 
the  new  act  to  recite  the  section  as  it  stood  prior  to  amendment, 
but  merely  requires  its  recital  as  amended. 

3.  CONSTITUTIONAI.  LAW — oci  of  1897,  concerning  municipal  taxes, 
is  amstUutional.  The  act  of  1897,  (Laws  of  1897,  p.  93,)  providing  that 
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cities,  towns  and  villages,  whether  incorporated  under  the  general 
law  or  special  charter,  shall  assess  and  collect  their  taxes  in  the 
manner  and  at  the  rate  provided  in  section  8  of  the  City  and  Vil- 
lage act,  is  constitutional. 

4.  Same— mode  of  assessing  taxes  and  nUe  of  taxation  are  not  distinct 
subjects  of  legislation.  The  manner  of  assessing  and  collecting  taxes, 
and  the  rate  of  taxation,  are  not  such  distinct  subjects  as  require 
separate  acts  of  the  legislature,  and  both  may  be  included  in  the 
general  title  "assessment  and  collection"  of  taxes. 

6.  Municipal  corporations— act  of  1897  empowers  special  charter 
towns  to  levy  two  per  cent  tax.  Under  the  act  of  1897,  (Laws  of  1897, 
p.  93,)  cities,  towns  or  villages  incorporated  under  special  charters 
may  levy  a  municipal  tax  of  two  per  cent  on  the  assessed  valuation 
of  taxable  property  for  the  preceding  year,  notwithstanding  con- 
trary limitations  in  such  charters. 

6.  Mandamus — ^nandamus  lies  to  compel  town  council  to  levy  a  tax  to 
pay  judgmait.  A  judgment  creditor  of  a  town  organized  under  spe- 
cial charter  may,  by  mandamus,  compel  the  town  council  to  levy 
and  collect  a  tax,  not  exceeding  two  per  cent  on  the  assessed  valu- 
ation, sufficient  to  pay  the  current  expenses  of  the  town  and  the 
creditor's  judgment. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the 
Hon.  Robert  B.  Shirley,  Judge,  presiding. 

On  the  6th  day  of  May,  1895,  in  the  circuit  court  of 
Scott  county,  a  judgment  was  entered  in  an  action  at  law, 
in  favor  of  the  relator,  Mary  E.  Grady,  against  the  appel- 
lant town,  in  the  sum  of  $750.  The  town  of  Manchester 
is  a  municipal  corporation  incorporated  by  a  special  char- 
ter adopted  by  the  General  Assembly  in  1861.  The  spe- 
cial charter  vested  in  the  "town  council"  of  the  said  town 
power  to  assess  and  collect  a  tax  upon  all  taxable  prop- 
erty within  its  limits  of  not  exceeding  one  per  centum 
per  annum  upon  the  value  of  such  property  as  assessed 
for  taxation  for  State  and  county  purposes.  The  amount 
l)roduced  by  such  levy  of  one  per  centum  was  sufficient 
only  to  pay  the  appropriations  made  by  the  town  council 
for  the  necessary  current  expenses  of  the  municipality. 
The  town  council  contended  it  did  not  possess  power  to 
levy  more  than  the  said  one  per  centum,  and  refused  to 
make  a  greater  levy  or  to  make  an  appropriation  for  the 
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payment  of  the  said  judg'meiit.  The  appellee  relator  in- 
sisted the  act  of  the  General  Assembly  entitled  "An  act 
to  amend  an  act  in  regard  to  the  assessment  and  collec- 
tion of  municipal  taxes,"  approved  June  11,  1897,  author- 
ized the  town  council  of  the  said  town  to  levy,  assess  and 
collect  taxes  for  corporate  purposes  at  the  rate  of  not 
exceeding  two  per  centum  upon  the  aggregate  valuation 
of  all  property  in  the  said  town,  and  exhibited  in  the  said 
circuit  court  of  Scott  county  her  petition  for  a  peremptory 
writ  of  mandamus  commanding  the  said  appellant  town 
to  levy  taxes  at  such  rate,  not  exceeding  two  per  centum 
uj)on  all  taxable  property  in  the  said  town,  as  might  be 
necessary  to  defray  the  current  expenses  of  conducting 
the  municipality,  and  in  addition  thereto  to  produce  a 
fund  to  be  applied  to  the  payment  and  discharge  of  the 
judgment  in  her  favor  against  the  town.  The  court  over- 
ruled a  demurrer  to  the  petition  and  the  appellant  town 
abided  its  demurrer.  Judgment  was  entered  awarding  the 
writ  as  prayed  in  the  petition,  and  appellant  has  prose- 
cuted this  appeal  to  obtain  a  reversal  of  such  judgment. 

Mark  Meyerstein,  for  appellant. 

J.  M.  RiGGS,  and  James  Callans,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

Section  1,  article  8,  chapter  24,  as  amended  by  an  act 
adopted  for  that  purpose  June  18,  1891,  in  force  July  1, 
1891,  entitled  "Cities,"  etc.,  (Laws  of  1891,  p.  83,)  vests 
the  city  councils  of  cities  and  boards  of  trustees  of  vil- 
lages with  power  to  levy  and  collect  taxes  in  an  amount 
not  exceeding  the  rate  of  two  per  centum  upon  the  aggre- 
gate valuation  of  all  taxable  property  within  the  munici- 
pality as  the  same  was  equalized  for  State  and  county 
taxes  for  the  preceding  year,  and  also  directs  the  mode 
or  manner  in  which  such  corporate  authorities  shall  pro- 
ceed in  order  to  execute  the  power  so  granted  to  them. 
Said  section  1  of  article  8  of  said  chapter  24  (said  chapter 
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beinff  usually  denominated  the  "general  act  for  the  incor- 
poration of  cities  and  villages")  when  the  act  was  adopted 
did  not  contain  the  provisions  now  found  in  it  limiting 
the  rate  of  taxation  and  requiring  the  council  or  board 
of  trustees  should  adopt  an  ordinance  specifying  in  de- 
tail the  purposes  for  which  appropriations  were  made 
and  the  amount  appropriated  for  each  purpose,  and  did 
not  mark  out  a  course  of  procedure  to  be  observed  when 
the  corporate  limits  of  the  city,  town  or  village  were  situ- 
ated partly  in  two  or  more  counties,  but  it  was  amended 
by  an  act  of  the  General  Assembly  May  28, 1879,  in  force 
July  1, 1879,  which  limited  the  rate  per  centum  to  be  levied 
and  required  the  adoption  of  a  general  appropriation  or- 
dinance, and  was  again  amended  by  the  act  of  the  Gen- 
eral Assembly  approved  June  18, 1891,  which  incorporated 
in  the  section  the  provision  with  reference  to  cities  and 
towns  which  were  situate  partly  in  two  or  more  counties. 
The  section  as  originally  enacted  and  as  re-enacted  by  the 
amendatory  acts  referred  to,  had  and  has  reference  only 
to  cities  and  villages  incorporated  under  the  provisions 
of  the  general  act  of  which  it  is  a  part,  and  within  itself 
did  not  operate  to  increase  or  diminish  the  power  to  levy 
and  collect  taxes,  possessed  by  any  municij^ality  organ- 
ized under  and  existing  by  virtue  of  a  special  charter,  or 
to  regulate  the  manner  in  which  such  municipalities  hav- 
ing s^iecial  charters  should  levy  and  collect  municipal 
taxes.  The  condition  then  was,  cities  and  villages  organ- 
ized under  the  general  Incorporation  act  were  alike  re- 
stricted in  point  of  power  to  levy  and  collect  taxes  and 
were  required  to  observe  the  same  course  of  procedure 
with  reference  thereto,  while  cities  and  villages  organ- 
ized under  special  charters  had  such  limitations  and  re- 
strictions as  were  to  be  found  in  their  respective  charters. 
In  order  to  secure  uniformity  in  the  mode  of  levying  and 
collecting  such  taxes  in  all  cities  and  towns  in  the  State, 
whether  acting  under  special  charters  or  under  the  gen- 
eral Incori)oration  act,  the  General  Assembly,  at  the  ses- 
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sion  thereof  in  the  year  1877,  on  the  23d  day  of  May  of 
that  year  adopted  the  following  enactment,  which  became 
effective  July  1,  1877,  to-wit: 

"Section  1.  Be  it  enacted  by  the  People  of  the  State  of  Illi- 
nois, represented  in  the  General  Assembly,  That  all  cities, 
villages  and  incorporated  towns  in  this  State,  whether 
organized  under  the  general  law  or  special  charters,  shall 
assess  and  collect  their  taxes  in  the  manner  provided  for 
in  article  eight  (8)  of  the  act  entitled  *An  act  to  provide 
for  the  incorporation  of  cities  and  villages,'  approved 
April  10, 1872,  and  in  the  manner  provided  for  in  the  gen- 
eral revenue  laws  of  this  State;  and  all  acts  or  parts 
of  acts  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed." 

This  enactment  had  no  effect  to  authorize  cities  and 
villages  acting  under  special  charters  to  levy  a  greater 
rate  of  taxation  than  the  respective  charters  thereof 
permitted,  but  only  operated  to  secure  uniformity  in  the 
mode  or  manner  of  levying  and  collecting  taxes  in  all 
the  cities  and  villages  in  the  State,  whether  acting  under 
the  general  Incorporation  act  or  under  special  charters. 
After  this  last  mentioned  enactment  cities  and  villages 
organized  under  the  general  Incorporation  act  had  au- 
thority to  levy  taxes  at  the  rate  of  two  per  centum  upon 
the  aggregate  value  of  all  taxable  property  within  their 
limits,  while  the  cities  and  towns  acting  under  special 
charters  had  power  to  levy  at  such  rate  only  as  should 
be  specified  in  their  respective  charters.  It  was  deemed 
better  the  limitation  as  to  the  rate  per  centum  of  taxa- 
tion should  be  uniform  in  all  cities  and  villages  in  the 
State,  and  to  accomplish  this  the  General  Assembly 
adopted  the  following  act,  which  was  approved  June  11, 
1897,  and  in  force  July  1,  1897,  viz. : 

"Section  1.  Be  it  enacted  by  the  People  of  the  State  of  Illi- 
nois, represented  in  the  General  Assembly,  That  *An  act  in 
regard  to  the  assessment  and  collection  of  municipal 
taxes,'  passed  May  23,  1877,  be  and  the  same  is  hereby 
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amended  so  that  hereafter  it  shall  read  as  follows:  All 
cities,  villages  and  incorporated  towns  in  this  State, 
whether  organized  under  the  general  law  or  special  char- 
ters, shall  assess  and  collect  their  taxes  in  the  manner 
and  shall  have  power  to  assess  and  collect  them  at  the 
rate  provided  for  in  article  eight  (8)  of  the  act  entitled 
*An  act  to  provide  for  the  incorporation  of  cities  and  vil- 
lages, '  approved  April  10, 1872,  and  in  the  manner  pro- 
vided for  in  fhe  general  Revenue  law  of  this  State;  and 
all  acts  or  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed." 

It  was  the  view  of  the  circuit  court  this  act  conferred 
upon  the  town  council  of  the  appellant  town  power  and 
authority  to  levy  taxes  at  a  rate  not  exceeding  two  per 
centum  of  the  aggregate  value  of  the  taxable  property 
within  the  limits  of  the  town.  The  correctness  of  this 
view  is  challenged  by  the  appellant. 

The  power  of  the  General  Assembly  to  enact  a  law, 
general  in  its  application,  changing  or  amending  exist- 
ing special  charters  of  cities  or  villages  without  consult- 
ing the  wishes  of  the  inhabitants  to  be  affected  does  not 
seem  to  be  questioned.  We  have  held  the  authority  of 
the  General  Assembly  to  so  legislate  in  relation  to  these 
municipalities  is  in  nowise  restricted  by  any  provision  of 
the  constitution.  {People  ex  reL  v.  Cooper,  83  111.  585;  3/c- 
Cormick  v.  People  ex  reL  139  id.  499.)  The  appellant,  how- 
ever, contends  the  act  in  question  conflicts  with  certain 
of  the  provisions  of  section  13  of  article  4  of  the  consti- 
tution of  1870  of  this  State,  the  grounds  of  such  con- 
tention being  stated  by  the  appellant  as  follows:  "First, 
because  it  embraces  more  than  one  subject;  second,  be- 
cause the  act  embraces  a  subject  not  expressed  in  the 
title;  third,  because  the  act  amended  is  not  inserted  at 
length  in  the  act." 

The  title  of  the  act  of  1897  under  consideration  is  as 
follows:  "An  act  to  amend  an  act  in  regard  to  the  assess- 
ment and  collection  of  municipal  taxes,  approved  May 
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23,  1877."  As  we  have  seen,  the  act  of  1877,  which  was 
to  be  amended  by  the  act  of  1897,  related  to  the  mode, 
only,  of  assessing  and  collecting*  municipal  taxes,  while 
the  act  of  1897  provides  not  only  for  the  mode  of  assess- 
ing and  collecting  such  taxes,  but  purports  to  empower 
the  municipal  authorities  to  levy  and  collect  a  greater 
rate  per  centum  of  taxes  than  such  authorities  possessed 
prior  to  its  adoption.  The  argument  of  appellant  in  sup- 
port of  the  first  and  second  of  its  objections  as  to  the 
constitutionality  of  the  act  is,  the  mode  of  levying  and 
assessing  taxation  and  the  rate  per  centum  permitted  to 
be  levied  and  assessed  should  be  regarded  as  distinct 
subjects  of  legislation,  and  as  the  act  purports  to  leg- 
islate upon  both  subjects  under  one  title  it  contravenes 
that  provision  of  section  13  of  article  4  of  the  constitu- 
tion which  provides  "no  act  hereafter  passed  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed 
in  the  title,"  The  constitutional  provision  in  question  is 
not  to  be  given  a  strict  construction  but  is  to  be  liberally 
interpreted  in  aid  of  the  action  of  the  General  Assembly, 
and  it  has  accordingly  been  held  the  subject  of  the  act 
may  be  expressed  in  general  terms;  {Johnson  v.  People^  83 
111.  431;)  that  there  may  be  included  in  an  act  any  means 
which  are  reasonably  adapted  to  secure  the  objects  indi- 
cated by  the  title;  {Lamed  v.  Tiernan,  110  111.  173;)  that 
many  things,  though  of  a  diverse  natiu"e,  may  be  included 
in  an  act,  if  the  doing  of  them  may  fairly  be  regarded  as 
in  furtherance  of  the  general  subject  of  the  enactment; 
(Blake  v.  People,  109  111.  504;  3Iix  v.  Illinois  Central  Railroad 
Co.  116  id.  502;  People  v.  Hazelwood,  id.  319;)  that  any  title 
may  be  adopted  which  is  sufficient  to  apprise  the  legis- 
lators fairly  of  the  general  subject  of  the  act,  all  of  the 
provisions  being  fairly  related  to  that  general  subject; 
{Town  of  Abington  v.  Cabeen,  106  111.  200;)  and  that  the 
general  terms  employed  in  the  title  of  an  act  shall  be 
deemed  sufficient  if  comprehensive  enough  to  reasonably 
include,  as  falling  within  that  general  subject  and  as 
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subordinate  branches  thereof,  the  Several  objects  which 
the  statute  assumes  to  effect.  {People  v.  Blue  Mountain  JoCy 
129  111.  370,  and  cases  there  cited.)  Under  our  system  of 
raising  revenue  by  levying  taxes  upon  property  accord- 
ing to  the  value  thereof,  a  rate  per  centum  upon  such 
value  is  essential  "to  the  assessment  and  collection  of 
municipal  taxes."  The  act  in  question  related  to  but  one 
subject, — 1.  e.,  the  production  of  municipal  tkxes.  The 
provisions  of  the  act  relative  to  the  mode  or  manner  of 
assessing,  levying  and  collecting  such  taxes,  and  as  to 
the  rate  per  centum  which  might  lawfully  be  levied,  were 
in  furtherance  of  the  general  object  and  purpose  of  the 
act  as  expressed  in  the  title,  and  are  clearly  germain 
thereto,  and  therefore  the  act  is  not  obnoxious  to  the 
constitutional  provision  under  consideration. 

Nor  is  there  any  force  in  the  other  constitutional  ob- 
jection, that  the  act  of  1897  contravenes  the  provision  of 
section  13  of  article  4  of  the  constitution,  which  provides 
that  "no  law  shall  be  revived  or  amended  by  reference  to 
its  title  only,  but  the  law  revived  or  the  section  amended 
shall  be  inserted  at  length  in  the  new  act."  The  act  in 
question  sets  forth  in  full  the  section  as  amended.  It  is 
not  necessary  the  section  intended  to  be  amended  shall  be 
incorporated  or  recited  in  the  new  enactment  as  it  stood 
prior  to  the  amendment  proposed  to  be  accomplished  by 
the  amendatory  act.  People  v.  W^-ight^  70  111.  388;  Tifnm  v. 
Harrison,  109  id.  593;  Chambers  v.  People,  113  id.  509. 

The  act  entitled  "An  act  in  regard  to  the  assessment 
and  collection  of  municipal  taxes,"  in  force  July  1,  1877, 
did  not  purport  to  amend  article  8  of  the  general  act 
providing  for  the  incorporation  of  cities  and  villages. 
Said  article  8  had  and  has  application  only  to  cities  and 
villages  having  corporate  existence  under  the  general 
Incorporation  act,  and  the  said  act  of  1877  had  and  has 
application  only  to  cities  and  villages  created  by  special 
charters.  The  act  of  1877  was  not  designed  to  enlarge 
or  restrict,  in  any  respect,  the  operation  or  effect  of  the 
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said  article  8,  and  said  article  8  remained  in  full  force 
and  effect  after  the  enactment  of  the  act  of  1877  as  before 
that  enactment.  The  act  of  1877  but  adopted,  by  refer- 
ence, such  parts  of  said  article  8  as  related  to  the  assess- 
ment and  collection  of  taxes  in  municipalities  organized 
under  the  general  Incorporation  act,  and  ordained  that 
cities  and  villages  existing  under  special  charters  should, 
in  assessing  and  collecting  municipal  revenues,  pursue 
the  same  course  as  cities  and  villages  organized  under 
the  general  Incorporation  act  were  required  to  pursue  by 
the  said  article  8.  When  the  act  of  1877  was  passed  said 
article  8  contained  no  proviso  of  limitation  as  to  the  rate 
per  centum  which  might  be  levied,  but  such  limitation 
was  incorporated  in  said  article  8  by  an  act  amendatory 
thereof,  approved  May  28,  1879,  in  force  July  1,  1879. 
This  amendatory  act  destroyed  the  uniformity  in  the  mat- 
ter of  assessing  and  collecting  taxes  by  cities  and  towns 
having  their  existence  by  virtue  of  the  general  Incorpo- 
ration act  and  those  existing  by  force  of  special  charters, 
inasmuch  as  the  restrictions  and  limitations  as  to  the 
rate  per  centum  of  taxation  to  be  levied  and  collected 
was  not  the  same  in  the  two  classes  of  such  municipali- 
ties. The  act  of  1897  amending  that  of  1877  was  designed 
to  remedy  this  undesirable  condition,  and  to  vest  all 
cities  and  villages  in  the  State  with  uniform  and  equal 
powers  of  taxation.  The  act  of  1897,  by  the  reference 
therein  made  to  said  article  8  of  the  general  Incorpo- 
ration act,  adopted  the  provisions  of  said  article  8  as  it 
existed  at  the  time  of  the  enactment  of  the  law  of  1897. 
{Culver  V.  People,  161  111.  89;  City  of  Charleston  v.  Johnston, 
170  id.  336.)  There  is,  therefore,  no  force  in  the  further 
contention  of  the  appellant  that  the  act  of  1897  amend- 
ing that  of  1877  referred  to  and  adopted  article  8  as  it 
stood  in  1877,  and  which  had  been  repealed  by  the  acts 
amendatory  thereof,  hereinbefore  referred  to. 

The  act  of  1897  vested  the  town  council  of  the  appel- 
lant town  with  ample  power  to  assess,  levy  and  collect 
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taxes  at  not  exceeding"  the  rate  of  two  per  centum  upon 
the  aggregate  valuation  of  all  property  within  the  limits 
of  the  town  subject  to  taxation  for  State  and  county  pur- 
poses, as  alleged  in  the  petition.  It  became  the  duty  of 
the  council  of  the  appellant  town  to  exercise  the  power  in 
order  the  petitioner  might  obtain  payment  of  her  judg- 
ment against  it. 

The  judgment  awarding  writ  of  mandamus  as  prayed 
is  correct  and  is  affirmed.  judgment  affirmed. 


Oscar  Norton  et  aL 

V. 

The  State  Bank  op  Freeport. 

Opinion  filed  February  17, 1899. 

This  case  is  controlled  by  the  decision  in  Blake  v.  SiaJte  Bank  of 
Freeport,  {ante,  p.  182.) 

State  Bank  of  Freeport  v.  Norton,  78  111.  App.  174,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Winnebago  county;  the  Hon.  Chas.  E.  Fuller, 
Judge,  presiding. 

A.  D.  Early,  for  appellants. 

William  Marshall,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  questions  presented  on  this  record  are  the  same 
as  those  presented  in  Blalce  v.  State  Bank  of  Freeport,  (ante, 
p.  182,)  and  what  is  said  in  that  case  is  conclusive  of  the 
questions  here  presented. 

The  judgment  of  the  Appellate  Court  for  the  Second 
District  is  affirmed.  Juilgmmt  affirmed. 
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Andrew  J.  Woodard  ^y^^    ^^\ 

^;.  |aoo    11681 

Charles  Woodard  et  al. 

Opinion  filed  February  17^  1899. 

1.  Specific  performance — ichen  evidence  does  not  warrant  decree. 
Equity  cannot  specifically  enforce  an  oral  contract  to  convey  land 
resting^  upon  the  sole  testimony  of  the  complaihant,  which  is  con- 
tradicted in  every  material  point  by  the  unimpeached  testimony 
of  the  defendant  and  another  witness,  who,  the  complainant  testi- 
fied, was  connected  with  the  contract  and  acquainted  with  its  terms. 

2.  Same — token  no  benefit  can  be  claimed  from  the  making  of  improve- 
ments. The  making  of  lasting"  and  valuable  improvements  upon  one 
tract  of  land,  the  legal  title  to  which  was  in  the  complainant  by 
deed  from  the  defendant,  is  not  a  circumstance  tending  to  support 
complainant's  bill  to  compel  the  conveyance  of  another  detached 
tract  claimed  to  have  been  included  with  the  former  tract  in  an 
oral  contract  to  convey. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county; 
the  Hon.  A.  S.  Wilderman,  Jud^e,  presiding. 

Van  Hoorebeke  &  Louden,  (Henry  C.  Goodnow,  of 
counsel,)  for  plaintiff  in  error. 

L.  M.  Kagy,  for  defendants  in  error. 

Mr.  Justice  Cratg  delivered  the  opinion  of  the  court: 
This  was  a  bill  in  equity  brought  by  Andrew  J.  Wood- 
ard, against  his  father,  Charles  Woodard,  and  others, 
to  enforce  the  specific  performance  of  an  alleged  parol 
agreement  to  convey  forty  acres  of  land  in  Marion  county. 
A  hearing  was  had  on  the  pleadings  and  evidence,  and 
the  court  entered  a  decree  dismissing  the  bill,  to  reverse 
which  the  complainant  prosecuted  this  writ  of  error. 

It  seems  from  the  evidence  introduced  on  the  hearing 
that  Charles  Woodard,  one  of  the  defendants,  about  the 
year  1875  or  1876  owned  a  farm  in  Marion  county  consist- 
ing of  one  hundred  acres,  upon  which  he  resided.     In  ad- 
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dition  to  the  home  farm  he  owned  two  forty-acre  tracts 
of  land  about  a  half  mile  from  his  residence,  and  also 
twenty  acres  of  timber  land  some  three  miles  from  the 
forty-acre  tracts.  He  had  two  sons,  the  complainant  and 
William  Woodard.  One  of  the  forty-acre  tracts  was  con- 
veyed to  the  complainant  by  his  father  in  1884,  and  the 
twenty  acres  were  sold  by  the  father  in  1886,  so  that  there 
is  but  one  forty-acre  tract  of  land  involved  in  this  pro- 
ceeding. 

The  complainant  does  not  claim  that  there  was  any 
contract  in  writing*  made  between  him  and  his  father  in 
relation  to  the  land  in  question,  but  he  relies  solely  upon 
a  verbal  agreement.  A  specific  performance  of  a  parol 
contract  for  the  conveyance  of  land  cannot  be  claimed  as 
a  matter  of  right  in  either  party,  but  it  is  a  matter  rest- 
ing in  the  sound  and  reasonable  discretion  of  the  court, 
and  the  circumstances  attending  each  particular  case 
will  be  carefully  considered.  {Gusey  v.  Hall^  81  III.  160.) 
In  Story's  Equity  Jurisprudence  (vol.  2,  sec.  764,)  the  au- 
thor says:  "In  order  to  take  a  case  out  of  the  statute  upon 
the  ground  of  part  performance  of  a  parol  contract  it  is 
not  only  indispensable  that  the  acts  done  should  be  clear 
and  definite  and  referable  exclusively  to  the  contract, 
but  the  contract  should  also  be  established  by  competent 
proofs  to  be  clear,  definite  and  unequivocal  in  all  its 
terms."  Was  such  a  contract  established  by  the  evidence 
In  this  case? 

But  a  single  witness  undertakes  to  testify  to  the  con- 
tract relied  upon,  and  that  is  the  complainant  himself. 
He  testified,  in  substance,  that  an  agreement  was  made 
by  which  he  was  to  go  upon  the  home  farm,  cultivate  it, 
pay  the  taxes  and  suj^port  his  father  and  mother  out  of 
the  proceeds  of  the  farm,  and  that  he  was  to  have  the 
farm;  that  his  brother,  William,  was  to  go  upon  the  two 
forty-acre  tracts,  improve  them  and  pay  the  taxes,  and 
he  was  to  have  them  and  also  the  twenty  acres  of  timber 


Digiti 


zed  by  Google 


hh.  '99.3  WOODARD  V.  WOODARD.  297 

land.  Complainant  also  testified  that  the  next  spring 
after  this  arrangement  had  been  made  it  was  agreed  that 
he  and  his  brother,  William,  should  change  places;  that 
William  was  to  take  his  place  on  the  home  farm  and  he 
was  to  take  the  place  of  William  on  the  two  forty-acre 
tracts  and  the  twenty  acres  of  timber  land;  that  in  pur- 
suance of  the  arrangement  so  made  he  moved  on  the  two 
forty-acre  tracts  of  land,  improved  them  and  paid  the 
taxes,  as  he  had  agreed  to  do. 

If  a  contract  was  made  as  claimed  by  complainant, 
it  falls  short  of  the  requirements  laid  down  by  Story  as 
essential  to  the  enforcement  of  a  parol  contract.  It  was 
not  definite  and  unequivocal.  No  time  was  set  by  the 
contract,  as  detailed  by  complainant,  when,  if  ever,  a 
deed  should  be  made  for  the  land.  Nothing  was  said  in 
regard  to  the  nature  or  character  of  the  improvements 
to  be  placed  on  the  land.  Whether  they  should  be  exten- 
sive or  of  little  or  no  value  is  left  to  conjecture.  But 
aside  from  these  considerations,  when  the  evidence  in- 
troduced by  the  defendants  is  considered  in  connection 
with  complainant's  evidence  it  is  clear  no  contract  which 
a  court  of  equity  would  enforce  has  been  established. 
The  evidence  of  complainant  was  squarely  contradicted 
in  each  and  every  material  point  by  Charles  Woodard, 
the  father  of  complainant,  and  by  his  brother,  William 
Woodard.  They  unite  in  testifying  that  no  contract  was 
made  whereby  the  complainant  and  William  Woodard, 
or  either  of  them,  were  to  have  any  lands  belonging  to 
the  defendant  Charles  Woodard.  If  a  contract  had  been 
made  these  witnesses  would  know  it.  They  would  know 
its  terms  and  conditions,  and  when  they  come  into  court 
and  testify  that  no  contract  was  ever  made,  so  long  as 
their  credibility  is  not  called  in  question  the  case  at- 
tempted to  be  made  by  complainant  is  overcome.  It  is 
true,  two  witnesses,  Frank  and  Charles  Woodard,  sons 
of  the  complainant,  testify  to  statements  they  heard  the 
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defendant  Charles  Woodard  make,  to  the  effect  that  the 
land  was  their  father's  land;  that  it  was  in  their  father's 
name  and  he  (Charles  Woodard)  could  not  sell  it.  But 
loose,  ung-uarded  declarations  of  this  character  cannot 
overcome  the  positive  evidence  that  no  contract  was  ever 
in  fact  made.  Moreover,  the  statement  which  those  wit-' 
nesses  testify  was  made  by  the  defendant  Charles  Wood- 
ard in  all  probability  had  reference  to  the  forty  acres  of 
land  which  he  had  conveyed  to  the  complainant. 

In  the  argument  importance  seems  to  be  attached  to 
the  alleged  fact  that  lasting  and  valuable  improvements 
were  made  by  the  complainant  on  the  land  in  question. 
Upon  an  examination  of  the  record  it  will  be  found  that 
the  two  forty-acre  tracts  are  not  in  the  same  quarter 
section,  and  the  improvements  which  the  complainant 
made  were  principally  on  the  forty-acre  tract  which  was 
deeded  to  complainant  and  is  not  involved  in  this  pro- 
ceeding. The  house,  barn  and  all  other  buildings  were 
on  that  forty.  No  buildings  had  been  erected  on  the 
forty-acre  tract  in  question,  and  even  the  fence  around 
the  land  had  been  removed.  There  were  therefore  no 
valuable  and  lasting  improvements  made  on  the  land, 
and  no  rights  can  properly  be  claimed  on  the  ground  of 
improvements. 

Fonts  V.  Boof,  171  111.  568,  has  been  cited  as  an  author- 
ity to  control  the  decision  of  this  case.  We  find  no  fault 
with  the  rule  laid  down  in  the  case  cited,  but  the  facts 
in  that  case  are  so  different  from  the  facts  here  that  it 
cannot  control. 

After  a  careful  consideration  of  the  evidence  in  the 

record  we  are  satisfied  that  the  decree  dismissing  the  bill 

was  correct,  and  it  will  be  affirmed. 

Decree  affirmed. 
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The  City  op  Danville 

V. 

The  Danville  Water  Company. 


Opinion  filed  February  17, 1899, 

1.  Corporations — proxnMons  of  Incorporation  act  are  part  of  charter 
of  cotporation.  The  provisions  of  the  general  Incorporation  act  en- 
ter into  and  form  a  part  of  the  charters  of  all  corporations  orgfan- 
ized  thereunder. 

2.  Same — corporation  agrees  to  he  regulated  by  Vie  legislature.  By  or- 
ganizing under  the  general  Incorporation  act  a  corporation  agrees 
to  submit  itself  to  such  regulations  and  provisions  as  the  legisla- 
ture may  deem  it  advisible  to  make  under  section  9  of  such  act. 
(Rev.Stat.  1874,  p.  288.) 

3.  Same — Ugislaiure  has  reserved  right  to  regulate  water  rates.  The 
right  of  the  legislature  to  regulate  the  rates  at  which  water  shall 
be  supplied  to  the  public  by  a  water  company  organized  under  the 
general  law  is  reserved  by  section  9  of  the  Incorporation  act. 

4.  Constitutional  law— aci  of  1891  empoweHng  city  to  fix  water 
rates  is  constitutional.  The  act  of  June  6,  1891,  (Laws  of  1891,  p.  85,) 
empowering  cities  in  which  a  private  corporation  has  been  or  may 
be  authorized  to  supply  water  for  public  use  to  fix  reasonable  water 
rates,  is  constitutional  and  valid. 

5.  Municipal  corporations — ordinance  fixing  water  rate  for  thirty 
years  is  not  binding  on  city,  A  city  authorizing  a  private  corporation 
to  construct  water-works  and  contracting  for  a  supply  of  water  for 
thirty  years,  as  authorized  by  the  act  of  April  9,  1872,  (Rev.  Stat. 
1874,  p.  252,)  and  section  1  of  article  10  of  the  City  and  Village  act, 
(id.  240,)  has  no  power  to  bind  itself  by  fixing  a  rate  for  such  supply 
for  the  entire  period.     (Phillips,  J.,  dissenting.) 

6.  Same — city  may  reasonably  reduce  previous  neater  rates  fixed  by  or- 
dinance. By  ordinance  passed  under  the  act  of  June  6,  1891,  a  city 
which  has  previously  provided  for  a  supply  of  water  for  thirty  years 
by  an  ordinance  fixing  the  rate  for  the  entire  period  may  make  a 
reasonable  reduction  for  future  supply.  (Phillips,  J.,  dissenting.) 

7.  Pleading — when  demurrer  should  not  be  carried  back  to  declara- 
tion. A  demurrer  to  8i>ecial  pleas,  which  admit  part  of  the  amount 
claimed  in  the  declaration  as  an  entire  indebtedness,  cannot  be 
carried  back  and  applied  to  an  alleged  defect  in  the  declaration, 
which  would  affect  the  indebtedness  admitted  as  well  as  that  denied. 

Craig  and  Cartwright,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  F.  Bookwalter,  Judg^e,  presiding. 
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This  is  an  action  of  assumpsit,  brought  by  the  defend- 
ant in  error,  the  Danville  Water  Company,  against  the 
plaintiff  in  error,  the  city  of  Danville,  to  recover  from 
the  city  for  a  supply  of  water,  furnished  to  the  city  by 
the  water  company  through  its  hydrants  for  the  quarter 
beginning  May  1,  1895,  and  ending  August  1,  1895,  the 
declaration  charging  that,  according  to  the  terms  of  the 
ordinance  under  which  the  water  company  claims  to  have 
constructed  its  water-works  and  furnished  water  to  the 
city,  the  city  became  and  was  liable  to  pay  to  the  com- 
pany $2620.62  on  August  1,  1895. 

The  city  filed  three  special  pleas,  all  of  which  ad- 
mitted a  liability  to  pay  to  the  company  $1930.00  of  the 
amount  claimed  in  the  declaration,  but  denied  the  lia- 
bility of  the  city  to  pay  the  full  amount,  upon  the  ground 
that,  by  the  terms  of  ordinances  passed  by  the  city  sub- 
sequent in  date  to  the  original  ordinance  under  which  the 
company  began  to  furnish  water  to  the  city,  the  rates 
which  the  city  was  bound  to  pay  as  rentals  for  the  hy- 
drants had  been  reduced. 

Demurrers  were  filed  to  each  and  all  of  the  special 
pleas.  These  demurrers  were  sustained  by  the  trial  court. 
The  defendant  below,  the  city,  then  made  a  motion  to 
carry  the  demurrers  back  to  the  declaration,  upon  the 
alleged  ground  that  the  declaration  was  defective  in  two 
respects:  first,  because  it  did  not  aver  that,  either  before 
or  at  the  time  of  making  the  promises  relied  on  in  the 
declaration,  or  before  or  at  the  time  of  incurring  the  in- 
debtedness mentioned  therein,  any  provision  was  made 
for  the  collection  of  a  direct  annual  tax  to  meet  such  in- 
debtedness as  it  fell  due,  or,  in  other  words,  because  the 
declaration  did  not  aver  that  there  had  been  any  com- 
pliance with  the  requirements  of  section  12  of  article  9 
of  the  constitution;  and  second,  because  the  declaration 
failed  to  allege  that,  at  the  time  of  entering  into  the  al- 
leged contracts,  any  appropriation  had  been  previously 
made  concerning  the  expense  incurred,  as  required  by 
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section  4  of  article  7  of  part  1  of  the  City  and  Village  act. 
The  motion  to  carry  the  demurrers  back  to  the  declara- 
tion was  overruled.  A  motion  was  then  made  by  the  city 
in  arrest  of  judgment  upon  the  ground  of  the  alleged  in- 
sufficiency of  the  declaration  for  the  two  reasons  above 
set  forth.  The  motion  in  arrest  of  judgment  was  over- 
ruled. The  city  elected  to  stand  by  its  pleas;  and  judg- 
ment by  default  was  entered  against  it  for  $2701.00  and 
costs.  The  present  appeal  is  prosecuted  from  the  judg- 
ment so  entered. 

The  declaration  alleges  that  the  Danville  Water  Com- 
pany, the  defendant  in  error,  is  a  corporation  organized 
under  the  general  incorporation  laws  of  Illinois,  for  the 
purpose  of  supplying  the  city  of  Danville,  and  its  in- 
habitants, with  water;  and  that  the  city  of  Danville,  the 
plaintiff  in  error,  is  a  municipal  corporation  organized 
under  the  general  laws  of  the  State,  that  is  to  say,  under 
the  City  and  Village  act.  The  declaration  further  alleges 
that,  on  November  9,  1882,  the  city  council  of  Danville 
passed  an  ordinance,  granting  to  defendant  in  error  the 
privilege  of  constructing  and  maintaining  water-works, 
and  the  right  to  use  the  streets  of  the  city  for  that  pur- 
pose for  the  term  of  thirty  years,  specifying  the  charac- 
ter and  capacity  of  the  works,  and  the  source  of  supply 
and  other  details;  that,  by  the  terms  of  the  ordinance  of 
November  9,  1882,  the  city  rented  of  the  water  company 
one  hundred  fire  hydrants  for  the  term  of  thirty  years 
at  the  rate  of  $75.00  each  per  year,  and  the  city  thereby  7 
agreed  to  pay  that  sum  as  rent  therefor  during  that  term, 
payable  quarterly;  and  that  future  hydrant  rentals  for  all 
hydrants  thereafter  taken  should  be  at  the  rate  of  $62.50 
each  per  annum  for  the  next  forty  hydrants,  and  for  all 
in  excess  of  one  hundred  and' forty,  the  rate  should  be 
$50.00  each  per  annum  for  the  balance  of  the  thirty  years; 
that  other  ordinances  were  passed  providing  for  exten- 
sions of  water  mains,  and  for  the  renting  of  additional 
hydrants  until  the  number  reached  one  hundred  and  fif  ty- 
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eight  for  the  balance  of  said  term  of  thirty  years  at  rates 
fixed  in  the  original  ordinance,  except  that,  by  an  ordi- 
nance passed  June  21,  1894,  the  rental  of  some  of  the 
hydrants,  whose  rental  was  fixed  at  $62.50  each  per  year, 
was,  with  the  consent  of  the  company,  reduced  from 
$62.50  to  $50.00,  and  a  reduction  was  made  on  all  further 
hydrants  from  $50.00  to  $40.00.  The  amount  claimed  in 
the  declaration  for  the  three  months  from  May  1  to  Au- 
gust 1,  1895,  is  the  amount,  which  would  be  due  to  the 
company  at  the  rates  fixed  by  the  ordinance  of  Novem- 
ber 9, 1882,  to- wit,  $75.00  each  per  annum  for  one  hundred 
fire  hydrants,  etc.,  except  so  far  as  such  rates  had  been 
reduced  with  the  consent  of  the  company  as  above  stated. 
The  first  special  plea  of  the  city,  as  to  all  of  the  water 
company's  demand  except  $1930.00,  sets  up,  as  a  defense, 
that  the  plaintiff,  the  water  company,  was  engaged  in 
the  public  business  of  supi3lying  water  to  the  city  and 
its  inhabitants,  and  that,  on  January  17,  1895,  the  city 
council  of  Danville  passed  an  ordinance,  known  as  ordi- 
nance No.  517,  under  the  authority  of  an  act  approved 
June  1,  1891,  entitled  "An  act  to  enable  cities  *  *  * 
incorporated  under  any  general  or  special  law  of  this 
State  to  fix  the  rates  and  charges  for  the  supply  of  water 
furnished  by  any  individual,  company  or  corporation  to 
any  city  *  *  *  and  the  inhabitants  thereof,"  as  well 
as  under  and  by  virtue  of  other  full,  competent  and  com- 
plete legal  authority;  and  the  said  first  special  plea 
further  alleges,  that  the  ordinance  of  January  17,  1895, 
recites  that  the  rates  heretofore  charged  are  excessive, 
that  the  rates  therein  fixed  are  reasonable,  and  that, 
beginning  with  May  1,  1895,  the  rates  for  hydrant  rental 
shall  be  for  the  first  one  hundred  and  forty  hydrants 
$50.00  each  per  annum,  and  for  all  others  $40.00  each  per 
annum,  instead  of  $75.00  each  for  the  first  one  hundred, 
and  $62.50  each  for  the  next  twenty-one,  and  $50.00  each 
for  the  next  nineteen,  and  $40.00  each  for  the  others;  that 
the  city  shall  continue  to  take  the  present  supply,  but 
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will  pay  no  more  than  the  rates  fixed  in  said  ordinance 
of  January  17,  1895,  and  making  it  the  duty  of  the  city 
clerk  to  notify  the  water  company  of  tlie  fact  by  deliver- 
ing^ to  its  officers  a  certified  copy  of  the  ordinance  within 
five  days  after  it  is  signed;  and  authorizing  the  corpora- 
tion counsel  to  enter  the  appearance  of  the  city  at  the 
February  term  of  the  circuit  court,  should  the  water  com- 
pany desire  to  make  application  to  have  the  question  as 
to  the  reasonableness  of  the  rates  therein  fixed  deter- 
mined by  the  court.  The  plea  further  alleges  that  after 
the  approval  of  ordinance  No.  517,  a  duly  certified  coj^y 
thereof  was  served  on  the  water  company  within  five 
days;  and  that  the  rates  and  charges  for  the  supply  of 
water,  furnished  by  plaintiff  to  the  defendant,  are  $1930.00 
and  no  more. 

The  second  special  plea  of  the  city  makes  substan- 
tially the  same  allegations  as  the  first  special  plea,  and 
further  alleges  that  the  rates  charged  by  the  company 
for  hydrant  rentals,  as  fixed  in  the  ordinances  set  forth 
in  the  declaration,  are  and  were  in  excess  of  the  reason- 
able compensation  therefor,  and  unjust,  unreasonable  and 
excessive,  and  that  the  ordinances  referred  to  in  the  dec- 
laration, so  far  as  they  fixed  the  rate  for  a  long  term  of 
years,  were  voidable  at  the  option  of  the  city;  and  that 
ordinance  No.  517  was  passed,  which  is  set  out  in  7iwc 
verba,  as  in  the  first  i)lea,  and  that  notice  ,of  ordinance 
No.  517  was  duly  served  on  plaintiff  within  five  days  of 
its  approval  by  the  mayor;  that  plaintiff  furnished  the 
supply  of  water  mentioned  in  the  declaration  with  full 
knowledge  of  the  existence  of  the  provisions  of  ordinance 
No.  517;  and  that  the  rates  fixed  in  ordinance  No.  517  are 
just  and  reasonable;  and  that  $1930.00  is  all  that  is  due 
plaintiff. 

No  contention  is  made  by  either  party  as  to  the  third 
special  plea  of  the  city  and,  therefore,  no  further  notice 
will  be  taken  of  the  same. 
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G.  P.  Rearick,  and  Calhoun  &  Steely,  for  plaintiff 
in  error. 

W.  R.  Lawrence,  and  Remy  &  Mann,  for  defendant 
in  error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

First — The  first  question  presented  is  this:  Was  ordi- 
nance No.  517,  passed  on  January  17,  1895,  a  valid  enact- 
ment? If  this  question  be  answered  in  the  affirmative, 
then  the  first  and  second  special  pleas  of  the  city  pre- 
sented a  defense  as  to  all  of  the  cause  of  action  of  the 
water  company  except  $1930.00;  and  it  was  error  to  sus- 
tain a  demurrer  to  such  pleas.  To  determine  the  question 
whether  the  ordinance  of  January  17,  1895,  was  a  valid 
ordinance  or  not,  it  is  necessary  to  determine  whether  or 
not  the  act  of  June  6,  1891,  referred  to  in  the  statement 
preceding"  this  opinion,  and  under  and  in  pursuance  of 
which  said  ordinance  was  passed,  was  a  valid  and  con- 
stitutional law,  so  far  as  it  applied  to  city  ordinances 
passed  before  its  enactment,  which  fixed  particular  rates 
or  charg'es  for  water  supplies. 

The  ordinance  of  November  9, 1882,  provided  that  the 
defendant  in  error  should  have  the  rig'ht  to  charge  $75.00 
each  per  annum  for  one  hundred  fire  hydrants  for  the 
term  of  thirty  years,  and  $62.50  each  per  annum  for  the 
next  forty  hydrants,  and  for  all  hydrants  thereafter  fur- 
nished in  excess  of  one  hundred  and  forty  the  rate  should 
be  $50.00  each  per  annum.  The  ordinance  of  January  17, 
1895,  provided  that  the  rates  fixed  by  the  ordinance  of 
November  9,  1882,  were  unreasonable  and  excessive,  and 
should  be  reduced  to  $50.00  each  per  annum  for  the  first 
one  hundred  and  forty  hydrants  and  $40.00  each  per  an- 
num for  all  others.  It  is  claimed  by  the  defendant  in 
error,  that  the  ordinance  of  November  9,  1882,  fixing"  the 
larger  rates  or  charges  for  a  period  of  thirty  years,  was 
a  contract  between  the  city  of  Danville  and  the  defend- 
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ant  in  error;  and  that  the  ordinance  of  January  17,  1895, 
which  provided  for  the  reduction  of  these  charges,  was  a 
violation  of  the  contract,  and,  therefore,  was  invalid.  The 
city  justifies  its  act  in  passing  the  ordinance  of  January 
17,  1895,  by  reference  to  the  act  of  the  legislature,  ap- 
proved June  6,  1891,  which  has  already  been  referred  to. 
That  act  consists  of  one  section  and  provides  as  follows: 
"That  the  corporate  authorities  of  any  city  *  *  *  now 
or  hereafter  incorporated  under  any  general  or  special 
law  of  this  State,  in  which  any  individual,  company  or 
corporation  has  been,  or  hereafter  may  be  authorized  by 
such  city  *  *  *  to  supply  water  to  such  city  *  *  * 
and  the  inhabitants  thereof,  be  and  are  hereby  empowered 
to  prescribe  by  ordinance  maximum  rates  and  charges 
for  the  supply  of  water  furnished  by  such  individual, 
company  or  corporation  to  such  city  *  *  *  and  the  in- 
habitants thereof,  such  rates  and  charges  to  be  just  and 
reasonable.  And  in  case  the  corporate  authorities  of  any 
such  city  *  *  *  shall  fix  unjust  and  unreasonable  rates 
and  charges,  the  same  may  be  reviewed  and  determined 
by  the  circuit  court  of  the  county  in  which  such  city 
*  *  *  may  be."  It  is  contended  by  the  water  company, 
that  the  act  of  June  6,  1891,  in  so  far  as  it  applies  to  the 
ordinance  of  November  9,  1882,  is  an  invalid  and  uncon- 
stitutional law. 

Did  the  city  of  Danville,  by  the  passage  of  the  ordi- 
nance of  November  9, 18^2,  and  its  acceptance  by  defend- 
ant in  error,  so  bind  itself  to  pay  the  annual  charges  for 
water  supply  as  therein  fixed  for  thirty  years,  that  the 
legislature  was  thereafter  without  power  to  pass  such 
an  act  as  that  of  June  6,  1891?  In  order  to  answer  this 
question,  it  will  be  necessary  to  examine  the  provisions 
of  the  charter  of  the  water  company,  and  the  provisions 
of  the  statutes  authorizing  cities  in  the  State  to  contract 
with  reference  to  water- works  and  water  supplies. 

The  Danville  Water  Company  was  organized  under  the 
general  Incorporation  act  of  this  State,  approved  April 
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18,  1872,  in  force  July  1,  1872.  The  charter  of  a  corpora- 
tion, formed  under  the  general  Incorporation  act,  does 
not  consist  of  its  articles  of  association  alone,  but  of  such 
articles  taken  in  connection  with  the  law  under  which 
the  organization  takes  place.  The  provisions  of  the  law 
enter  into  and  form  a  part  of  the  charter.  (People  ex  rel.  v. 
Chicago  Gas  Trust  Co.  130  111.  268).  Therefore,  the  provi- 
sions of  the  general  Incorporation  act  must  be  regarded 
as  entering  into,  and  forming  a  part  of,  the  charter  of  the 
defendant  in  error.  Section  9  of  the  general  Incorporation 
act  provides  that:  "The  General  Assembly  shall  at  all 
times  have  power  to  prescribe  such  regulations  and  pro- 
visions as  it  may  deem  advisable,  which  regulations  and 
provisions  'shall  be  binding  on  any  and  all  corporations 
formed  under  the  provisions  of  this  act."  (1  Starr  &*Curt. 
Ann.  Stat.— 2d  ed.— p.  1006). 

By  organizing  under  the  general  Incorporation  act, 
the  defendant  in  error  agreed  to  submit  itself  to  and  to 
be  bound  by  such  regulations  and  provisions  as  the  leg- 
islature should  deem  it  advisable  to  make.  The  object 
of  its  creation  was  to  furnish  water  to  the  city  of  Dan- 
ville and  the  inhabitants  thereof.  The  right  of  the  leg- 
islature to  regulate  and  provide  for  the  rates,  at  which 
such  water  should  be  supplied,  was  a  right  reserved  by 
section  9.  The  language  of  section  9  is  different  from, 
and  broader  in  its  scope  than,  the  language  contained 
in  many  charters,  which  reserve  to  the  State  the  power 
to  repeal,  alter,  amend  or  modify  the  charter  itself.  We 
apprehend,  therefore,  that  the  decisions,  restricting  the 
power  of  the  State  as  to  charters  which  are  given  subject 
to  the  right  of  the  State  to  repeal,  alter,  amend  or  modify 
them,  do  not  apply  to  such  broad  language  as  is  used  in 
section  9.  B}'^  the  terms  of  section  9  it  is  something  more 
than  the  mere  right  to  change  the  charter  of  the  corpo- 
ration, which  is  reserved  to  the  legislature.  The  author- 
ity is  thereby  reserved  to  provide  the  regulations  and 
provisions,  under  which  the  corporation  may  i^roceed  in 
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the  transaction  of  its  business.  We  have  held,  that  the 
legislature  may  impose  duties  on  corporations  the  same 
as  on  individuals  in  the  absence  of  special  enactments. 
We  have  also  held,  that  the  constitution  of  1848  by  impli- 
cation reserved  to  the  legislature  the  rif^ht  to  change  or 
increase  the  liability  of  a  shareholder  in  a  corporation. 
(Illinois  Central  Railroad  Co,  v.  City  of  Bloomington,  76  111. 
447;  Weidenger  v.  SpruancCy  101  id.  278;  Diversey  v.  Smith, 
103  id.  378;  Arenz  v.  Weir,  89  id.  25;  Butler  v.  Walker,  80 
id.  345). 

It  is  not  claimed,  that  the  defendant  in  error  was  given 
the  privilege,  by  the  terms  of  its  charter,  of  charging  any 
particular  fixed  rate  for  the  supply  of  water  to  the  city 
of  Danville  and  its  inhabitants.  Consequently,  there  is 
nothing  in  the  terms  of  the  charter  itself,  which  conflicts 
with  the  power  of  the  legislature  to  regulate  the  rates  of 
such  charges,  provided  such  rates  should  be  reasonable 
and  fair. 

The  contention,  however,  is  made  that  the  ordinance 
of  November  9, 1882,  was  a  contract  between  the  city  and 
the  water  company,  and  that  the  water  company,  having 
proceeded  to  construct  its  water- works  and  supply  water 
to  the  city  in  accordance  with  the  terms  of  that  contract, 
the  legislature  had  no  power,  even  under  section  9,  to 
change  the  rates  already  fixed.  The  force  of  this  con- 
tention must  depend  upon  the  question,  whether  or  not 
the  city  itself  had  the  power,  under  the  statutes  of  the 
State,  to  make  a  contract  to  pay  for  water  dX  a  fixed  and 
unalterable  rate  for  the  term  of  thirty  years. 

It  is  well  settled,  that  municipal  bodies  can  only  ex- 
ercise such  powers  as  are  conferred  upon  them  by  their 
charters,  and  all  persons  dealing  with  them  must  see  that 
the  body  has  power  to  perform  the  proposed  act.  {Laio 
V.  People,  87  111.  385).  Beach,  in  his  work  on  Public  Cor- 
porations, (sec.  554,)  speaking  with  reference  to  a  contract 
between  a  water  company  and  a  city  for  the  furnishing  of 
water  by  the  former  to  the  latter,  says:   "The  city  could 
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bind  itself  by  such  contracts  only  as  it  was  authorized 
by  statute  to  make.  It  has  no  power  to  grant  exclusive 
privileg^es  to  put  mains,  pipes  and  hydrants  in  its  streets, 
nor  can  it  lawfully,  by  contract,  deny  to  itself  the  right 
to  exercise  the  legislative  powers  vested  in  its  council." 
In  Syracuse  Water  Co,  v.  City  of  Syracuse,  116  N.Y.  167,  it  is 
said:  "The  municipal  corporation,  as  such,  could  bind 
itself  by  such  contract  only  as  it  was  authorized  by  stat- 
ute to  make.  It  could  not  grant  exclusive  privileges  es- 
pecially to  put  mains,  pipes  and  hydrants  in  its  streets, 
nor  could  it  lawfully  by  contract  deny  to  itself  the  right 
to  exercise  the  legislative  powers  vested  in  its  common 
council.  *  *  *  In  dealing  with  municipal  corporations, 
parties  are  chargeable  with  knowledge  of  their  powers, 
as  they  are  furnished  only  by  statute." 

By  an  act,  approved  April  9, 1872,  in  force  July  1, 1872, 
entitled  "An  act  to  enable  cities  *  *  *  to  contract  for 
a  supply  of  water  for  public  use  and  to  levy  and  collect 
a  tax  to  pay  for  water  so  supplied,"  it  was  provided  in 
sections  1  and  2  as  follows:  (1)  "That  in  all  cities  *  *  * 
where  water- works  may  hereafter  be  constructed  by  an 
incorporated  company,  the  city  *  *  *  authorities  in 
such  cities  *  *  *  may  contract  with  such  incorporated 
company  for  a  supply  of  water  for  public  use  for  a  period 
not  exceeding  thirty  years."  (2)  "Any  such  city  *  *  * 
so  contracting  may  levy  and  collect  a  tax  on  all  taxable 
property  within  such  city  *  *  *  to  pay  for  the  water 
so  supplied."  (1  Starr  &  Cur.  Stat.  p.  545).  This  act  of 
April  9, 1872,  conferred  upon  cities  the  power  to  contract 
with  an  incorporated  company  for  a  supply  of  water  for 
public  use  for  a  period  not  exceeding  thirty  years.  No 
question  is  made  by  either  party  to  this  litigation  as  to 
the  validity  of  this  act,  so  far  as  it  gave  the  right  to  con- 
tract for  thirty  years.  Counsel  for  the  city  disclaim  any 
intention  of  questioning  the  validity  of  a  contract  to  sup- 
ply water  for  thirty  years.  Therefore,  we  pass  no  opinion 
upon  this  question.    The  contention  is,  that  the  city  had 
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no  power  to  make  a  contract  to  pay  fixed  and  unalterable 
rates  for  thirty  years,  and  not  that  the  city  did  not  have 
power  to  make  a  contract  with  the  water  company  that 
the  latter  should  supply  water  for  thirty  years.  It  is 
claimed,  however,  by  the  defendant  in  error,  that,  when 
the  power  to  contract  was  given,  the  power  to  contract 
for  the  rate,  at  which  the  water  should  be  furnished,  was 
also  given.  The  language  of  the  statute  does  not  nec- 
essarily imply  the  power  to  make  a  fixed  rate.  The  au- 
thority "to  contract  for  a  supply  of  water  for  public  use 
for  a  period  not  exceeding  thirty  years"  does  not  neces- 
sarily imply,  thai  the  price  of  the  supply  should  be  fixed 
for  the  entire  period.  The  supply  could  be  made  for  the 
entire  term,  but  the  price  is  to  be  determined  from  time 
to  time,  and  the  rates  to  be  settled  by  the  rules  of  the 
common  law.  {City  of  Carlyle  v.  Carlyle  Water,  Light  and 
Power  Co.  52  111.  App.  577). 

The  business  of  furnishing  -water  to  a  city  and  its 
inhabitants  by  means  of  water- works,  which  require  the 
use  of  the  public  streets  of  the  city  for  the  laying  of  water 
pipes,  is  a  business  public  in  its  nature,  and  upon  which 
a  public  interest  is  impressed.  It  is  well  settled  that 
parties,  who  carry  on  a  business  which  is  public  in  its 
nature,  or  which  is  impressed  with  a  public  interest,  must 
serve  all  who  apply  on  equal  terms  and  at  reasonable 
rates.  {Wagner  v.  City  of  Rock  Island,  146  111.  139;  29  Am. 
&  Eng.  Ency.  of  Law,  p.  12;  Munn  v.  People,  69  111.  80;  Munn 
V.  Illinois,  94  U.  S.  113).  A  business,  which  is  thus  im- 
pressed with  a  public  interest,  is  subject  to  legislative  . 
control  to  the  extent  that  it  may  be  compelled  by  legis- y'^ 
lative  action  to  furnish  the  supply,  which  it  is  authorized 
to  furnish,  on  equal  terms  and  at  reasonable  rates.  (Munn 
V.  People,  supra;  City  of  Carlyle  v.  Carlyle  Water,  Light  and 
Power  Co.  supra).  "Water  companies,  when  actually  en- 
gaged in  the  performance  of  their  corporate  functions, 
are  necessarily  the  beneficiaries  of  valuable  privileges 
from  the  State  and  subserve  a  public  purpose.    They  are 
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to  be  classed  as  quasi  public  corporations,  and  are  subject 
in  their  operation  to  the  limitations  and  regulations, 
which  the  law  imposes  upon  such  bodies,  in  order  that 
the  public  interest  may  not  suffer."  (29  Am.  &  Eng.  Ency. 
of  Law,  pp.  11-13).  Where  a  business  is  impressed  with 
a  public  interest,  the  leg-islature  has  the  right  to  fix 
the  maximum  charges.  {Budd  v.  New  Yoi%  143  U.  S.  517; 
Chicago,  BurUngton  and  Quincy  Railroad  Co,  v.  Jones,  149 
111.  361). 

In  State  ex  rel.  v.  Gas  Co.  34  Ohio  St.  572,  where  a  gas 
company  was  under  a  special  charter  empowered  to  man- 
ufacture and  sell  gas  for  the  purpose  of  lighting  the  city 
of  Columbus,  and  its  grant  was  exclusive  for  a  term  of 
twenty  years,  but  the  charter  contained  no  provision  as 
to  the  price  to  be  charged  for  gas,  nor  on  the  subject 
of  meters,  it  was  held,  that  the  terms,  upon  which  the 
corporation  might  be  required  to  discharge  its  duties  to 
the  public,  were  subject  to  legislative  supervision  and 
control,  unless  it  clearly  appeared  from  the  terms  of  its 
charter  that  it  was  the  intention  to  exempt  it  from  such 
interference;  and  the  court  there  said:  "The  charter  in 
the  i)resent  instance  grants  to  the  defendant  the  exclu- 
sive right  of  supplying  the  city  and  its  inhabitants  with 
gas  for  a  term  of  twenty  years.  *  *  *  It  is  unreason- 
able, therefore,  to  infer  that  it  was  the  intention  of  the 
legislature  to  exempt  the  defendant  from  all  public  con- 
trol in  respect  to  the  terms,  upon  which  it  should  be  re- 
quired to  discharge  its  duties  to  the  public,  unless  sucb 
intention  is  found  clearly  expressed  in  the  charter.  The 
charter  expresses  no  such  intention."  In  Munn  v.  Illinois^ 
supra,  it  was  held  that;  "Where  the  owner  of  property- 
devotes  it  to  a  use  in  which  the  public  have  an  interest, 
he  in  effect  grants  to  the  public  an  interest  in  such  use, 
and  must,  to  the  extent  of  that  interest,  submit  to  be 
controlled  by  the  public  for  the  common  good,  as  long  as 
he  maintains  such  use."  (See,  also,  Zanesville  v.  Oas  Light 
Co,  47  Ohio  St.  1), 
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The  act  of  April  9,  1872,  is  silent  as  to  the  rates  to  be 
charged  for  the  supplying  of  water,  and  as  to  the  mode 
of  fixing  the  rates.  Where  the  charter  of  a  gas  or  water 
company  in  a  city  does  not  expressly  confer  on  the  com- 
pany the  right  to  fix  its  own  prices,  such  silence  cannot 
be  construed  into  a  grant  of  the  franchise  to  fix  its  own 
rates.  (Zanesville  v.  Gas  Light  Co.  svpra).  So,  here,  the 
silence  of  the  act  of  April  9,  1872,  as  to  the  rates  to  be 
charged  for  the  supply  of  water  does  not  necessarily  con- 
fer upon  the  municipality  the  power  to  fix  one  established 
rate  for  the  whole  period  during  which  the  contract  is  to 
run.  If,  however,  it  be  doubtful  whether  the  language 
of  the  act  of  April  9,  1872,  does  or  does  not  confer  the 
power  upon  cities  to  contract  for  a  supply  of  water  at 
a  fixed  rate  for  the  whole  period  of  thirty  years,  such 
doubt  must  be  resolved  in  favor  of  the  public.  In  Seeger 
V.  Mueller,  133  111.  86,  we  said  (p.  94):  "Any  ambiguity  or 
doubt  arising  out  of  the  terms  used  by  the  legislature  in 
conferring  their  powers  must  be  resolved  in  favor  of  the 
public.  *  *  *  No  estoppel  can  ordinarily  arise  from 
•the  act  of  a  municipal  corporation  or  officer  done  in  vio- 
lation of  or  without  authority  of  law.  Every  person  is 
presumed  to  know  the  nature  and  extent  of  the  powers 
of  municipal  officers,  and,  therefore,  cannot  be  deemed 
to  have  been  deceived  or  misled  by  acts  done  without 
legal  authority."  (29  Am.  &  Eng.  Ency.  of  Law,  p.  13; 
1  Dillon  on  Mun.  Corp:  sec.  91,  note). 

But,  even  if  it  be  admitted  that  the  language  of  the 
act  of  April  9,  1872,  is  doubtful  in  the  respect  thus  indi- 
cated, this  doubt  ceases  to  exist,  when  that  act  is  con- 
strued in  connection  wnth  the  act  of  the  legislature  upon 
the  same  subject,  passed  on  the  next  day,  to- wit:  April 
10, 1872.  In  section  1  of  article  10  of  the  City  and  Village 
act,  approved  April  10,  1872,  in  force  July  1,  1872,  it  is 
provided  as  follows:  **The  city  council  *  *  *  shall 
have  the  power  to  provide  for  a  suppl}^  of  water  *  *  * 
by  the  construction  and  regulation  of    *    *    *     water- 
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works,  and  to  borrow  money  therefor,  and  to  authorize 
any  person  or  private  corporation  to  construct  and  main- 
tain the  same  at  such  rates  as  may  be  fixed  by  ordinance, 
and  for  a  period  not  exceeding"  thirty  years."  (1  Starr  & 
Curtis'  Stat.  p.  508).  The  acts  of  April  9,  1872,  and  the 
City  and  Village  act  of  April  10, 1872,  both  passed  at  the 
same  session  of  the  legislature,  and  relating  to  the  same 
matter,  so  far  as  section  1  of  article  10  above  quoted  is 
concerned,  are  in  joari  materia  and  should  be  construed 
together.  {South  Park  Comrs.v.  Fh'st  Nat.  Bank  of  Chicago, 
177  111.  234).  Said  section  1  authorizes  tte  city  council 
to  empower  a  private  corporation  to  construct  and  main- 
tain water- works  at  such  rates  as  may  be  fixed  by  ordi- 
nance. The  meaning  of  this  language  is,  not  that  the 
water-works  are  to  be  maintained  at  such  established 
rate  as  may  be  fixed  by  one  ordinance  for  a  period  not 
exceeding  thirty  years.  The  clause,  "for  a  period  not  ex- 
ceeding thirty  years,"  qualifies  the  words,  "construct  and 
maintain  the  same,"  but  does  not  qualify  the  words,  "at 
such  rates  as  may  be  fixed  by  ordinance."  In  other  words, 
the  city  council  may  authorize  a  private  corporation  to 
construct  and  maintain  water-works  for  a  period  not  ex- 
ceeding thirty  years,  and  they  may  authorize  a  private 
corporation  to  construct  and  maintain  the  water- works 
at  such  rates  as  may  from  time  to  time  be  fixed  by  ordi- 
nance. The  evident  meaning  of  section  1  is,  that  there 
Tvas  to  be  reserved  to  the  city  council  the  power  to  fix 
the  rates  by  ordinance  at  such  figures  as  should  be  fair 
and  reasonable.  If  the  rates  were  to  be  fixed  by  ordi- 
nance, they  could  only  be  fixed  by  such  ordinance,  as  was 
legal  and  whose  passage  was  within  the  power  of  the 
council.  A  legislative  body  cannot  part  with  its  powers 
by  any  proceeding,  so  as  not  to  be  able  to  continue 
the  exercise  of  such  powers.  It  has  no  authority  even  by 
contract  to  control  and  embarrass  its  legislative  powers 
and  duties.  (Greenhood  on  Public  Policy,  p.  317;  Cooley's 
Const.  Lim.  p.  206;  15  Am.  &  Eng.  Ency.  of  Law,  p.  1045; 
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1  Dillon  on  Mun.  Corp.  sec.  443).  What  might  be  proper 
for  a  city  this  year  might  not  be  proper  the  next  year. 
It  is  impossible  to  determine  with  absolute  or  even  toler- 
able certainty  what  changes  a  few  years  might  work  in 
the  character  and  reasonableness  of  rates  to  be  charged 
for  water  supply.  No  contract  is  reasonable,  by  which 
the  governing  authority  abdicates  any  of  its  legislative 
powers,  and  precludes  itself  from  meeting,  in  a  proper 
way,  emergencies  or  occasions  that  may  arise.  "These 
powers  are  conferred  in  order  to  be  exercised  again  and 
again,  as  may  be  found  needful  or  politic,  and  those  who 
hold  them  in  trust  to-day  are  vested  with  no  discretion 
to  circumscribe  their  limits  or  diminish  their  efficiency, 
but  must  transmit  them  unimpaired  to  their  successors. 
This  is  one  of  the  fundamental  maxims  of  governments; 
and  it  is  impossible  that  free  government  with  restric- 
tions for  the  protection  of  individual  or  municipal  rights 
could  long  exist  without  its  recognition."  {Gale  v.  Kala- 
mazoo,  23  Mich.  354;  Millikin  v.  County  of  Edgar,  142  111.  528). 
The  acts  of  April  9  and  April  10,  1872,  above  referred 
to,  cannot  be  construed  as  authorizing  the  city  of  Dan- 
ville to  make  a  contract  to  pay  a  fixed  rate  for  a  supply 
of  water  to  the  city  for  a  period  of  thirty  years  with- 
'  out  violating  the  principle,  that  a  legislative  body,  like  a 
common  council,  whose  members  are  elected  for  only  two 
years,  cannot  restrict  and  curtail  the  legislative  powers 
of  succeeding  common  councils,  and  without  violating  the 
further  principle,  that  the  legislature  has  the  right  to  / 
regulate  and  control  the  rates  of  charges  made  by  a  cor- 
poration, whose  business  is  impressed  with  a  public  use. 
In  City  of  East  St.Louis  v.  East  St  Louis  Oas  Light  and  Coke  Co. 
98  111.  415,  a  doubt  was  expressed  as  to  whether  such  a 
contract,  as  the  defendant  in  error  here  seeks  to  sustain. 
was  not  invalid  as  unnecessarily  tying  up  the  hands  of 
the  city  council  for  too  great  a  length  of  time.  In  Des- 
Moines  v.  Water-  Works  Co,  95  Iowa,  357,  where  an  ordinance 
in  relation  to  the  furnishing  of  water  to  the  city  by  a 
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private  corporation  was  under  consideration,  it  was  in- 
timated that  a  contract  with  the  city  for  rates  to  be 
charged  for  water  according*  to  one  unalterable  standard 
for  forty  years  would  be  invalid.  The  price  to  be  paid 
for  water  should  be  left  to  be  determined  from  time  to 
time,  inasmuch  as  the  growth  of  the  city  will  enable  the 
company  to  furnish  water  at  much  less  cost  than  when 
the  water- works  were  first  established. 

In  Sjiring  Valley  Water- Works  v.  Schottler,  110  U,  S.  347, 
it  appeared  that  a  general  law  was  enacted  by  the  legis- 
lature of  California  for  the  formation  of  corporations  for 
supplying  cities,  counties  and  towns  with  water,  which 
provided  that  the  rates  to  be  charged  for  water  should 
be  fixed  by  a  board  of  commissioners  to  be  appointed,  in 
part  by  the  corporations,  and  in  part  by  the  municipal 
authorities;  and  that  the  constitution  and  laws  of  the 
State  were  subsequently  changed,  so  as  to  take  away 
from  corporations,  which  had  been  organized  and  put 
into  operation  under  the  old  constitution  and  laws,  the 
power  to  name  members  of  the  boards  of  commissioners, 
and  so  as  to  place  in  municipal  authorities  the  sole  power 
of  fixing  rates  for  water;  and  it  was  there  held,  that  these 
changes  violated  no  provision  of  the  Federal  constitu- 
tion, objection  having  been  made,  not  to  any  improper 
prices  fixed  by  the  officers,  but  to  their  power  to  fix  prices 
at  all,  the  court  saying:  "That  it  is  within  the  power  of 
the  government  to  regulate  the  prices  at  which  water 
should  be  sold  by  one  who  enjoys  a  virtual  monopoly  of 
the  sale,  we  do  not  doubt." 

In  view  of  the  considerations  thus  presented,  we  are 
of  the  opinion  that  the  act  of  June  6,  1891,  was  not  an 
invalid  and  unconstitutional  law,  and  that  the  legislature 
had  the  right  to  confer  the  power  to  fix  maximum  rates 
upon  cities,  in  which  private  corporations  had  already 
been  authorized  to  supply  water,  as  well  as  cities  which 
were  to  be  so  authorized  after  the  passage  of  the  act.  It 
follows,  that  the  ordinance  of  January  17,  1895,  was  a 
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valid  ordinance.  It  is  to  be  remembered,  that  the  amount, 
which  the  company  seeks  to  recover  in  this  suit,  is  for 
water  furnished  after  the  ordinance  of  January  17,  1895, 
was  passed,  and  after  the  company  received  the  notice 
provided  for  in  that  ordinance. 

Second — As  to  the  point,  that  the  demurrer  should 
have  been  carried  back  to  the  declaration,  we  think  that 
the  motion  to  carry  the  demurrer  back  was  properly  over- 
ruled by  the  court  below.  We  do  not  deem  it  necessary 
to  discuss  the  question,  whether  the  contract  here  under 
consideration  amounted  to  an  indebtedness  or  not;  nor, 
whether  the  declaration  should  have  averred,  that  pro- 
vision was  made  for  the  collection  of  a  direct  annual  tax 
to  meet  that  indebtedness,  as  it  fell  due.  We  pass  no 
opinion  upon  these  questions.  The  city  in  its  pleas  ad- 
mitted, that  it  owed  $1930.00  of  the  $2620.62,  claimed  by 
the  water  company.  The  defense  set  up  in  these  pleas 
is  a  defense,  made  only  to  the  excess  of  the  amount 
claimed  over  the  sum  of  $1930.00.  But  the  whole  amount 
claimed  was  one  indebtedness.  If  the  declaration  was 
defective  in  not  averring*  that  there  had  been,  before  or 
at  the  time  of  making"  the  contract,  a  provision  for  the 
collection  of  a  direct  annual  tax,  it  was  defective  in  not 
making  such  averment  as  to  the  $1930.00  as  well  as  to 
the  rest  of  the  amount  claimed.  The  defendant  is  es- 
topped by  its  pleas  from  denying^  the  validity  of  the  in- 
debtedness to  the  extent  of  $1930.00.  It  could  not  admit 
an  indebtedness  to  that  amount,  and  in  the  same  breath 
insist  upon  an  objection  to  the  declaration,  which  at- 
tacked the  validity  of  the  indebtedness  so  admitted.  For 
this  reason,  we  do  not  regard  it  necessary  to  consider  the 
points  raised  with  reference  to  the  action  of  the  court  in 
overruling  the  motion  to  carry  the  demurrer  back  to  the 
declaration.  What  has  already  been  said  sustains  the 
objection  of  the  city  to  so  much  of  the  indebtedness,  as 
it  complains  of.  It  is,  therefore,  unnecessary  to  consider 
the  other  points  made. 
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We  are  of  the  opinion,  that  the  court  below  erred  in 
sustaining-  the  demurrers  to  the  first  and  second  special 
pleas  of  the  city,  the  plaintiff  in  error  here,  and  in  ren- 
dering judg-ment  for  the  whole  amount  claimed  against 
the  city. 

Accordingly,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  that  court  for  fur- 
ther proceedings  in  accordance  with  the  views  herein 
expressed.  Reversed  and  remanded. 

Mr.  Justice  Phillips,  dissenting: 

I  do  not  concur  with  the  reasoning  or  conclusion 
reached  in  the  opinion  adopted  by  the  majority  of  this 
court.  On  this  record  two  questions  are  presented  for 
adjudication  in  this  court:  First,  is  ordinance  No,  517  a 
valid  enactment,  and  if  so,  was  it  error  to  sustain  the 
demurrer  to  the  first  and  second  pleas;  and  second,  did 
the  allegations  of  the  declaration  show  a  valid  promise 
by  the  city  for  the  payment  of  the  rental  for  one  hundred 
and  fifty -eight  hydrants  in  the  manner  authorized  bylaw. 

By  section  1  of  article  10  of  the  City  and  Village  act 
it  was  provided:  "The  city  council  or  board  of  trustees 
shall  have  the  power  to  provide  for  a  supply  of  water  by 
the  boring  and  sinking  of  artesian  wells,  or  by  the  con- 
struction and  regulation  of  wells,  pumps,  cisterns,  reser- 
voirs or  water- works,  and  to  borrow  money  therefor,  and 
to  authorize  anj^^  person  or  private  corporation  to  con- 
struct and  maintain  the  same  at  such  rates  as  may  be 
fixed  by  ordinance,  and  for  a  period  not  exceeding  thirty 
years;  also  to  prevent  the  unnecessary  waste  of  water, 
to  prevent  the  pollution  of  the  water,  and  injuries  to 
such  w^ells,  pumps,  cisterns,  reservoirs  or  water- works." 
(Kurd's  Stat.  1889,  p.  271.) 

This  section  was  in  force  at  the  time  of  the  adoption 
of  the  original  ordinance,  by  which  the  contract  was 
made  for  the  one  hundred  hydrants  at  $75  each  and  the 
additional  hydrants  at  a  specified  rate.     The  right  is 
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granted  by  the  foregoing"  section  to  contract  for  a  supply 
of  water  for  a  period  of  thirty  years,  and  the  right  to 
contract  for  a  supply  necessarily  gives  the  right  to  fix  the 
rate  at  which  the  supply  shall  be  furnished.  By  the  pro- 
vision above  quoted  the  State  invested  the  municipality 
with  power  to  make  and  contract  for  a  supply  of  water 
for  a  period  of  thirty  years,  and  it  would  be  difficult  to 
comprehend  the  meaning  of  terms  authorizing  a  contract 
to  be;  made  for  a  supply  of  water  to  be  furnished  without 
including  therein  the  right  to  fix  the  price  at  which  it 
should  be  so  furnished.  This  power  conferred  by  the 
legislature  sanctions  a  particular  act  and  fiuthorizes  it 
to  be  done.  Where  a  contract  is  made  to  accomplish  the 
act  thus  sanctioned  it  must  be  held  valid. 

The  power  of  the  State  in  regulating,  governing  and 
conferring  power  on  municipalities  is  supreme,  but  where 
it  confers  a  power  with  reference  to  a  contract,  and  that 
power  is  once  exercised,  it  is  subject,  like  other  legisla- 
tive powers,  to  the  authority  of  the  State  and  Federal 
constitutions,  and  when  it  invests  a  corporation  which 
derives  its  power  from  the  State  with  the  power  to  make 
a  contract,  and  that  power  is  exercised,  the  legislature 
is  thereafter  concluded  from  annulling  or  rendering  in- 
valid such  contract.  Such  a  contract  is  only  subject  to 
judicial  construction,  and  is  sacred  from  interference  by 
the  legislative  power.  Such  a  contract  made  by  a  mu- 
nicipality under  the  power  conferred  by  a  State  legisla- 
ture cannot  be  impaired,  and  has  thrown  around  it  the 
positive  restrictions  of  the  Federal  and  State  constitu- 
tions. Citizens*  Water  Co.  v.  Bridgeport,  etc.  Co.  55  Conn.  1; 
Rockland  Water- Works  Co.  v.  CamdeUy  80  Me.  544;  Neiv  Or- 
leans Water- Works  Co.  v.  IliverSy  115  U.  S.  74;  St.  Timothy's 
Water-  Works  Co.  v.  New  Orleans  Water-  Works  Co.  120  id.  64. 

In  a  contract  running  for  a  period  of  years  for  the  sup- 
ply of  water  a  different  rule  is  invoked  from  that  which 
applies  in  the  case  where  a  contract  is  made  for  lighting 
a  city.    In  the  one  case  the  legislature  has  conferred  the 
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power  on  the  municipality  to  contract  for  a  period  of 
years;  in  the  other  it  is  silent  as  to  such  power.  The 
municipality  having  no  power  other  than  that  granted 
by  the  legislature,  is  limited  to  the  powers  granted  and 
known  conditions  of  most  of  the  cities  and  villages  of 
the  State  of  Illinois,  which  necessarily  must  exercise  the 
power  of  providing  a  means  of  supplying  their  inhabit- 
ants with  water,  and  which  could  not  do  so  without  con- 
ferring privileges  and  entering  into  contracts  in  many 
cases;  and  the  legislature,  deeming  the  power  to  contract 
for  a  period  of  years  necessary  to  secure  such  supply  of 
water,  by  the  enactment  above  quoted  exercised  a  power 
not  restricted  by  the  constitution  of  the  State  of  Illinois, 
and  conferred  upon  the  municipality  a  right  to  so  con- 
tract for  a  term  of  years.  The  necessary  construction 
of  the  section  heretofore  quoted  is,  that  it  conferred  the 
power  to  contract  for  a  supply  of  water  and  fix  the  price 
thereof  for  a  period  of  thirty  years.  Subsequently  to 
that  enactment,  by  an  act  approved  July  1,  1885,  entitled 
"An  act  to  enable  cities,  incorporated  towns  and  villages 
to  contract  for  a  supply  of  water  for  public  use,  and  to 
levy  and  collect  a  tax  for  the  water  so  supplied,"  it  was 
provided:  "That  in  all  cities,  incorporated  towns  and 
villages  where  water-works  have  been  or  may  hereafter 
be  constructed  by  any  person  or  incorporated  company, 
the  city,  town  or  village  authorities  in  such  cities,  incor- 
porated towns  and  villages  may  contract  with  such  per- 
son or  incorporated  company  for  a  supply  of  water  for 
public  use  for  a  period  not  exceeding  thirty  years."  No 
reasonable  construction  can  be  given  the  former  section, 
with  reference  to  the  period  to  contract,  different  from 
that  to  be  given  the  latter  act.  Both  authorize  the  fixing 
of  a  price  at  which  the  water  supplied  shall  be  furnished. 
It  was  not  error  to  sustain  the  demurrer  to  the  first  and 
second  pleas. 

The  contention  that  the  declaration  does  not  set  forth 
a  binding  i^romise,  because  it  contains  no  averment  that 
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before  or  at  the  time  of  making  the  contract  a  provision 
for  the  collection  of  a  tax  to  meet  payments  as  they  might 
fall  due  was  provided  for,  or  that  no  appropriation  had 
been  made  before  or  at  the  time  of  making  the  contract, 
cannot  be  sustained.  The  constitutional  prohibition 
against  going  into  debt  beyond  the  amount  limited  by  the 
constitution  does  not  prevent  the  making  of  contracts 
for  supplying  an  article  of  daily  consumption  at  a  stipu- 
lated price,  to  be  paid  for  at  stated  intervals  after  deliv- 
ery, and  which  was  paid  for  by  annual  appropriations 
levied  and  collected  for  that  purpose.  That  does  not  cre- 
ate an  indebtedness  within  the  meaning  of  the  constitu- 
tion. (City  of  East  St.  Louis  v.  East  St,  Louis  Gas  Light  and 
Coke  Co.  98  111.  415.)  The  sufficiency  of  the  declaration  in 
stating  the  cause  of  action  must  be  held,  well  pleaded 
when  it  violates  no  provision  of  the  ordinances  of  the 
city  or  the  constitution  and  laws  of  the  State  of  Illinois, 
and  if  the  city  has  the  power  to  make  a  contract  for  a 
period  of  thirty  years  under  the  legislation  of  the  State, 
and  that  legislation  is  not  unconstitutional,  then  it  must 
be  held  that  the  declaration  states  a  cause  of  action,  and 
the  power  having  been  conferred  upon  municipalities  to 
enter  into  contracts  for  such  a  length  of  time  for  an  arti- 
cle of  daily  consumption,  it  is  not  the  incurring  of  an  in- 
debtedness which  requires  an  appropriation  to  be  made 
providing  for  the  whole  period  of  thirty  years,  as  to  so 
hold  would  place  a  restriction  on  the  power  of  munici- 
palities to  contract,  and  would  obstruct  i)ublic  wants, 
retard  improvements  and  not  be  consonant  with  the  spirit 
and  meaning  of  the  act.  It  was  not  error  for  the  court  to 
refuse  to  carry  the  demurrer  back  to  the  declaration,  in 
my  opinion; 

Craig  and  Cartwright,  JJ.,  also  dissenting. 
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Theodore  H.  Schintz,  Impleaded,  etc. 

V. 

The  People  of  the  State  of  Illinois. 

Opinion  filed  February  17 y  1899. 

1.  Criminal  law — whe^ii  motion  to  quash  indicinienl  is  properly  over- 
ruled, A  motion  to  quash  an  indictment  charging  larceny  and  em- 
bezzlement of  the  propert}'  of  an  administrator  to  collect  and  of 
the  same  person  as  administrator  generally,  on  the  ground  that 
two  distinct  crimes  are  charged,  is  properly  overruled,  if  the  counts 
are  in  proper  form,  where  the  transactions  constituting  the  conver- 
sions are  so  interwoven  as  to  be  inseparable. 

2.  Same — time  at  which  election  must  be  made  is  in  discretion  of  court. 
Under  an  indictment  charging  larceny  and  embezzlement  of  prop- 
erty alleged  to  be  in  the  administrator  to  collect  and  in  the  same 
person  as  administrator  generally,  it  is  not  error  for  the  court  to 
defer  an  election  as  to  the  offenses  until  after  the  evidence  is  in 
and  the  argument  for  the  State  is  closed,  at  which  time  the  jury 
are  instructed  which  counts  to  disregard. 

3.  Same — tohat  evidence  competent  on  trial  for  larceny  and  embezzlcynent 
On  the  trial  of  an  attorney  for  larceny  and  embezzlement  of  funds 
in  charge  of  an  administrator,  it  is  competent  to  prove  by  a  wit- 
ness that  the  accused  had  turned  over  a  note  and  mortgage  be- 
longing to  the  administrator's  fund  to  satisfy  a  demand  against  the 
attorney  for  the  proceeds  of  a  note  w^hich  he  had  collected  for  the 
witness  and  failed  to  account  for. 

4.  Sawe— effect  of  absence  of  judge  during  argument  to  jury.  The  al)- 
sence  of  the  judge  from  the  court  room  during  argument  for  the 
defense  is  not  reversible  error  if  he  is  in  an  adjoining  room,  where 
he  can  overhear  the  argument  and  be  ready  to  pass  upon  any  pos- 
sible objections;  but  such  practice  is  not  approved. 

5.  Trial — wJien  remarks  by  judge  are  not  ground  for  reversal.  That 
the  judge,  before  reading  the  instructions  to  the  jury,  said,  "I  am 
sorry  that  the  instructions  I  am  to  read  to  3'ou  are  so  long.  It  is 
not  the  fault  of  either  the  counsel  for  the  People,  the  counsel  for 
the  State  or  the  court  that  they  are  so  long.  But  I  think  it  is  a 
very  foolish  law  that  requires  the  matter  and  the  manner  of  giving 
instructions,"  is  not  ground  for  reversal,  nor  do  the  remarks  amount 
to  an  oral  instruction  to  the  jury. 

6.  Same — court  need  not  repeat  same  instruction  for  both  parties.  An 
instruction  correctly  stating  the  law  upon  a  particular  proposition 
having  been  given,  the  court  is  not  required  to  repeat  it  at  the 
request  of  the  opposite  party. 
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Writ  op  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  A,  N.  Waterman,  Judge,  presiding. 

ScANLAN  &  Masters,  for  plaintiff  in  error. 

Edward  C.  Akin,  Attorney  General,  (Charles  S.  De- 
NEEN,  State's  Attorney,  and  Harry  Olson,  of  counsel,) 
for  the  People. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

This  was  an  indictment  against  Theodore  Schintz 
and  Ernst  Wedekind,  containing  fifteen  counts,  severally 
charging  larceny,  embezzlement,  receiving  stolen  prop- 
erty and  larceny  as  bailee.  These  crimes  were  alleged  to 
have  been  committed  as  to  the  property  of  Charles  Eck- 
stein as  administrator  to  collect,  and  Charles  Eckstein  as 
administrator  generally  of  Pranz  Ertel,  deceased. 

The  evidence  shows  Franz  Ertel  died  in  Chicago  on 
August  18,  1896,  leaving  as  his  only  heirs  a  brother.  Dr. 
Vampill,  residing  in  North  Carolina,  and  a  niece,  whose 
residence  was  unknown.  Plaintiff  in  error  had  for  some 
years  been  the  attorney  of  the  deceased,  who  was  an  old 
man  living  alone.  During  his  last  illness  certain  of  his 
neighbors  called  the  attention  of  plaintiff  in  error  to  his 
condition,  and  he  sent,  his  co-defendant,  Wedekind,  who 
was  in  his  employ,  to  Ertel's  house.  Wedekind  made 
arrangements  for  caring  for  the  latter,  and  after  his 
death  arranged  for  the  funeral  and  also  telegraphed  the 
brother,  who  arrived  in  Chicago  in  time  to  attend  the 
funeral.  Ertel  owned  personal  property,  consisting  of 
money  and  notes  secured  by  mortgage,  amounting  to  over 
$35,000.  Charles  Eckstein  was  appointed  administrator 
to  collect,  and  subsequently  administrator  generally,  of 
the  estate,  and  it  is  apparent  that  his  selection  as  such 
administrator  in  both  capacities  was  at  the  suggestion 
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and  request  of  the  plaintiff  in  error.  The  management 
and  control  of  the  estate  was  by  the  administrator  con- 
fided to  the  plaintiff  in  error,  with  whom  the  moneys  of 
the  estate  were  deposited  and  who  converted  into  money 
the  securities.  It  is  clearly  shown  that  the  administra- 
tor in  both  capacities  confided  the  entire  business  to  the 
plaintiff  in  error,  and  endorsed  notes  without  examina- 
tion, signed  papers,  etc.,  and  was  absolutely  guided  by, 
and  submitted  himself  in  the  management  of  the  estate 
to  the  control  of,  the  plaintiff  in  error,  in  whom  he  evi- 
dently had  entire  confidence.  The  plaintiff  in  error  had 
charge  of  the  moneys  of  the  estate  and  had  converted 
into  money  a  large  amount  of  notes,  amounting  to  several 
thousand  dollars,  which  did  not  require  the  endorsement 
of  the  administrator.  On  October  26,  1896,  the  plaintiff 
in  error,  as  attorney  for  the  administrator,  procured  to 
be  entered  an  order  in  the  probate  court  of  Cook  county 
reciting  and  ordering  that  the  inventory  and  appraise- 
ment of  the  administrator  to  collect  be  approved  and 
stand  as  and  for  the  inventory  of  the  administrator,  and 
further  reciting  that  the  said  administrator  then  in  open 
court  admitted  possession  of  all  the  property  belonging 
to  the  estate,  and  ordering  the  administrator  to  collect 
be  discharged.  Before  this  order  was  entered  the  plain- 
tiff in  error  had  converted  into  money  several  thousand 
dollars  in  value  of  securities  which  did  not  require  the 
administrator's  endorsement.  The  plaintiff  in  error  and 
Wedekind  qualified  as  sureties  on  the  bond  of  the  admin- 
istrator in  both  capacities,  the  former  in  $150,000  and  the 
latter  in  $5000.  The  plaintiff  in  error  made  an  assign- 
ment on  July  19,  1897,  and  at  that  time  was  in  possession 
of  the  money  and  proceeds  of  this  estate,  or  had  disposed 
of  the  greater  part  of  the  same,  so  that  the  estate  was 
almost  entirely  lost. 

On  the  indictment  so  found  the  defendants  entered 
their  motion  to  quash,  insisting  that  in  charging  the 
property  to  be  in  Charles  Eckstein  administrator  to  col- 


Digiti 


zed  by  Google 


Feb,  '99.]  ScHiNTZ  v.  The  People.  323 

lect,  and  in  Charles  Eckstein  administrator  g'enerally, 
there  was  repug-nant  pleading,  two  separate  and  distinct 
crimes  being"  charged.  The  court  overruled  the  motion 
to  quash,  but  held  the  proper  practice  would  be  an  elec- 
tion by  the  State  which  phase  of  the  indictment  would 
be  insisted  on.  Evidence  was  introduced  covering  the 
period  of  service  of  the  administrator  to  collect  and  from 
thence  until  the  period  of  the  assignment,  and  after  the 
concluding  argument  of  the  State's  attorney  the  court, 
of  its  own  motion,  instructed  the  jury  to  disregard  the 
counts  of  the  indictment  charging  crimes  alleged  as  to 
Charles  Eckstein  administrator  generally.  The  trial  re- 
sulted in  a  verdict  of  acquittal  as  to  Wedekind  and  find- 
ing the  plaintiff  in  error  guilty  of  larceny,  and  that  the 
value  of  the  property  stolen  was  $3844.14.  Motions  for 
new  trial  and  in  arrest  of  judgment  were  overruled  and 
the  defendant  was  sentenced  under  the  Indeterminate 
Sentence  act. 

Plaintiff  in  error  contends  that  it  was  error  to  over- 
rule the  motion  to  quash  the  indictment,  and  each  count 
thereof.  The  offense  charged  was  with  reference  to  the 
I)roperty  belonging  to  the  estate  of  Franz  Ertel,  which 
the  plaintiff  in  error  wrongfully  acquired  and  converted 
with  a  criminal  intent.  The  property  was  alleged  to  be 
in  the  administrator  to  collect  and  was  also  alleged  to 
be  in  the  administrator  generally.  The  transactions  were 
so  interwoven  that  they  cannot  well  be  separated.  The 
conversion  of  the  several  securities,  if  it  could  be  claimed 
as  constituting  two  offenses,  yet  formed  a  part  of  one  en- 
tire transaction.  The  rule  as  stated  in  Goodhue  v.  People, 
94  111.  37,  is  (p.  51):  "If  two  or  more  offenses  form  part  of 
one  transaction,  and  are  such  in  nature  that  a  defend- 
ant may  be  guilty  of  both,  the  prosecution  will  not,  as  a 
general  rule,  be  put  to  an  election,  but  may  proceed  un- 
der one  indictment  for  the  several  offenses,  though  they 
be  felonies.  The  right  of  demanding  an  election  and  the 
limitation  of  the  prosecution  to  one  offense  is  confined 
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to  charg^es  which  are  actually  distinct  from  each  other 
and  do  not  form  parts  of  one  and  the  same  transaction. 
*  *  *  In  cases  of  felony  it  is  the  right  of  the  accused, 
if  he  demand  it,  that  he  be  not  put  upon  trial  at  the  same 
time  for  more  than  one  offense,  except  in  cases  where 
the  several  offenses  are  respectively  parts  of  the  same 
transaction."  Such  being"  the  rule  in  this  State,  unless 
the  counts  of  the  indictment  are  bad  for  form,  where  the 
several  offenses  are  respectively  parts  of  one  and  the 
same  transaction  it  is  not  error  to  overrule  the  motion 
to  quash.  The  court  has  the  right  to  compel  an  election 
if  two  or  more  offenses  are  joined,  to  the  prejudice  of  the 
prisoner  on  trial.  This  right  of  compelling  an  election 
is  in  the  discretion  of  the  trial  court,  and  does  not  belong* 
to  absolute  law  but  to  discretion.  (Bishop  on  Crim.  Proc. 
sec,  454.)  The  time  at  which  an  election  will  be  required 
to  be  made  is  not  uniform.  (Bishop  on  Crim.  Proc.  sec. 
461.)  Says  a  judge:  "I  may  suffer  the  prosecution  to  go 
a  little  way  with  his  evidence,  then,  at  what  he  deems  a 
proper  time  but  before  all  is  in,  require  the  election  to 
be  made.  Another  method  is  to  wait  till  the  evidence  is 
fully  in  and  then  compel  the  prosecution  to  point  out  the 
count  on  which  he  asks  for  a  verdict.  Another  is  to  have 
the  election  made  at  the  opening  of  the  case,  or  if  not, 
to  hold  the  prosecutor  to  have  elected  the  first  transac- 
tion which  his  evidence  tended  to  prove.  Another  method 
is  to  order  the  election  after  the  evidence  on  the  side 
of  the  government  is  in  and  before  the  prisoner  is  called 
on  for  his  defense."  The  various  methods  in  use  are  best 
determined  by  the  trial  judge,  to  be  exercised  with  refer- 
ence to  the  special  facts  of  each  particular  case. 

Under  the  facts  in  this  case  there  was  no  error  in  not 
requiring  an  election  at  an  earlier  period  in  the  trial  than 
was  done.  Even  if  it  be  admitted  that  two  distinct  fel- 
onies are  charged  in  the  different  counts  of  this  indict- 
ment,— which  we  are  not  disposed  to  do,— it  presents  a 
different  case  from  that  of  Kotter  v.  FeoplCy  150  111.  441, 
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where  there  could  be  no  question  that  three  different 
offenses  against  different  individuals  were  charged. 

It  is  urged  there  was  error  in  the  admission  of  evi- 
dence over  the  objection  of  plaintiff  in  error.  One  Anton 
Temple  was  called  as  a  witness  in  behalf  of  the  State 
and  testified  that  he  had  a  transaction  with  the  plaintiff 
in  error  regarding  a  mortgage  and  trust  deed  and  note ; 
that  he  left  with  Schintz  a  mortgage  in  October,  1896; 
that  the  witness  was  going  south,  and  directed  Schintz 
to  collect  the  note  and  mortgage,  which  was  done,  but 
the  witness  did  not  get  the  money;  that  subsequently 
a  promise  was  made  to  turn  over  to  witness  a  note  for 
J2000,  secured  by  mortgage  made  by  one  M.  M.  Keck,  for 
which  witness  gave  a  receipt  on  June  8,  1897;  that  the 
conversations  in  reference  to  the  Keck  note  and  mort- 
gage were  with  plaintiff  in  error  and  one  Emil  Schintz, 
who  was  in  his  employ.  This  evidence  would  have  been 
improper  but  for  the  fact  the  Keck  note  and  mortgage 
belonged  to  the  Ertel  estate.  The  entire  transactions 
in  reference  to  those  notes  were  admissible,  and  the  evi- 
dence was  pertinent  and  competent.  Any  fact  necessary 
to  introduce  or  explain  another  which  is  in  issue  may  be 
proven-  Where  necessary  to  show  motive  or  intent,  or  to 
explain  acts  actually  in  issue,  evidence  tending  to  prove 
a  distinct  offense  is  sometimes  admissible.  O'Brien  v. 
Commonwealth^  89  Ky.  354. 

It  was  next  insisted  that  error  was  committed  because 
the  trial  judge  was  absent  from  the  court  room  during 
the  argument  of  the  attorneys  for  the  defense.  There  is 
nothing  in  the  abstract  to  show  such  to  be  the  fact.  We 
have  referred  to  the  record,  from  which  it  appears  that 
during  the  argument  of  the  counsel  who  opened  for  the 
defense  the  judge  left  the  court  room  and  went  to  his 
chambers,  a  room  adjacent  to  the  court  room,  remaining 
there  the  greater  portion  of  the  time  occupied  by  said 
counsel.  The  door  was  left  open  and  the  argument  could 
there  be  plainly  heard.     At  the  conclusion  of  the  argu- 
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ment  of  counsel  who  opened  for  the  defense  the  judge 
returned  and  the  senior  counsel  began  his  argument  for 
the  defense,  and  again  the  judge  returned  to  his  cham- 
bers. It  is  apparent  the  judge  was  at  all  times  during 
the  argument  for  the  defense  immediately  adjacent  and 
could  hear  the  argument.  This  case  differs  in  a  material 
respect  froifa  Thompson  v.  People,  144  111.  378.  In  that  case 
the  judge  could  not,  and  as  appeared  from  the  record  did 
not,  hear  the  argument,  and  during  the  closing  argument 
for  the  State  in  the  latter  case  repeated  objections  were 
made  by  the  defendant  and  not  passed  on  because  of 
the  absence  of  the  judge.  In  this  latter  case  it  was  said 
(p.  381):  "Had  the  judge  stepped  out  of  the  court  room 
into  his  private  room  for  a  short  time,  where  he  could 
still  hear  the  argument  and  where  he  would  have  been 
in  a  position  to  pass  upon  anj^  question  which  might  prop- 
erly arise  in  the  argument,  we  are  not  prepared  to  say 
that  an  error  would  have  occurred."  The  foregoing  quo- 
tation is  applicable  to  the  facts  in  this  case.  The  judge 
was  within  hearing  and  no  questions  were  raised  to  be 
passed  upon  by  the  judge,  and  whilst  not  approving  the 
practice  of  a  judge  absenting  himself  from  the  court  room, 
we  are  not  disposed  to  hold  the  facts  here  shown  consti* 
tute  error. 

It  is  next  urged  that  error  was  committed  on  the  trial 
because  of  alleged  improper  remarks  to  the  jury  in  the 
closing  argument  of  the  State's  attorney.  In  his  closing 
argument  to  the  jury  the  State's  attorney  used  the  fol- 
lowing language:  "Lawyer-like, — and  there  are  four  law- 
yers on  the  other  side,  two  in  the  actual  service  of  the 
trial  and  two  of  them  defendants, — these  lawyers  have 
instructions, — no  doubt  have  a  set  of  instructions, — and 
let  me  tell  you  what  that  means.  In  the  United  States 
courts,  and  in  the  courts  of  some  other  States,  the  court 
gives  instructions  to  the  jury  orally,  but  here  in  this 
State  the  court  reads  the  instructions  to  the  jury  as 
handed  to  him  by  both  sides. 
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Mr.  Scanlan:  "We  object  to  that  language  and  ask  to 
have  the  ruling  of  the  cotirt  on  that  matter. 

(Objection  overruled,  to  which  ruling  of  the  court  de- 
fendants, by  their  counsel,  duly  excepted.) 

Mr.  Olson:  "They  are  very  much  scared.  Well,  gen- 
tlemen of  the  jury,  there  are  principles  of  law  meeting 
the  approval  of  the  court  as  law,  and  they  must  be  read 
to  the  jury,  otherwise,  on  appeal,  there  is  error,  and 
many  will  agree  that  if  a  certain  set  of  facts  are  so  it  is 
so  and  so  and  is  the  law;  and  if  I  knew  what  the  counsel 
for  the  defendant  had  handed  to  the  court,  and  if  I  had 
an  opportunity  to  meet  it — 

Mr.  Scanlan:  "I  must  object  to  that  language  and  ask 
for  the  ruling  of  the  court." 

The  objection  was  overruled,  to  which  ruling  the  de- 
fendant, by  bis  counsel,  then  and  there  duly  excepted. 

Some  latitude  must  be  allowed  counsel  in  argument, 
and  a  careful  consideration  of  the  foregoing  remarks 
does  not  convince  us  they  were  improper  or  prejudicial. 
Counsel  cannot  be  required  to  dispense  with  wit,  sarcasm 
or  illustration  in  argument,  and  it  is  but  in  the  last  few 
years  that  questions  of  this  character  have  been  fre- 
quently brought  before  a  court  of  review  by  exceptions. 
Whilst  counsel  must  argue  only  questions  within  the  rec- 
ord, yet  where  that  is  done,  remarks  within  those  limits 
cannot  constitute  error.  The  dead  level  of  communism 
has  no  place  among  lawyers  in  practice,  and  resourceful- 
ness, aptness  and  repartee  ought  not  to  be  circumscribed 
within  too  narrow  limits. 

It  is  assigned  as  error  that  the  court  orally  instructed 
the  jury  and  made  improper  and  injurious  remarks  to  the 
jury  with  reference  to  the  manner  of  giving  instructions 
in  this  State.  Before  commencing  to  read  the  instruc- 
tions to  the  jury  the  judge  said:  "I  am  sorry  that  the 
instructions  I  am  to  read  to  you  are  so  long.  It  is  not 
the  fault  of  either  the  counsel  for  the  People,  the  counsel 
for  the  State  or  the  court  that  they  are  so  long.     But  I 
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think  it  is  a  very  foolish  law  that  requires  the  matter 
and  the  manner  of  giving  instructions."  This  was  in  no 
sense  an  instruction  to  the  jury  and  could  not  have  been 
so  understood  by  that  body.  It  was  the  expression  of  the 
individual  view  of  the  judge  in  opposition  to  a  method  of 
practice  adopted  by  the  General  Assembly  of  the  State. 
It  had  no  place  in  the  trial,  was  wholly  unnecessary  and 
was  improper.  It  was  a  criticism  on  the  law  by  one 
whose  duty  it  was  to  enforce  the  law.  It  was,  however 
honestly  believed,  expressed  at  an  inappropriate  and  in- 
opportune time.  It  cannot,  however,  be  held  to  have 
prejudiced  plaintiff  in  error,  and  we  cannot  hold  it  was 
error  in  law,  however  much  we  may  regard  it  so  in  fact. 

The  defendants  asked  certain  instructions  defining 
the  term  "reasonable  doubt,"  which  were  unobjection- 
able for  form  but  which  were  refused,  and  their  refusal 
is  assigned  as  error.  The  court  gave  at  the  request  of 
the  People  two  instructions  on  this  subject  which  fully 
and  correctly  defined  the  term.  It  is  not  necessary  to 
repeat  or  duplicate  instructions  on  this  question.  Where 
instructions  are  given  correctly  stating  the  law  on  a  par- 
ticular proposition,  the  court  is  not  required  to  again 
correctly  re-state  that  instruction  at  the  request  of  the 
other  side.  The  series  of  instructions  are  the  charge  of 
the  judge  to  the  jury,  and  having  once  correctly  charged 
the  jury  on  a  proposition,  that  is  sufiicient,  and  it  is  not 
error  to  refuse  to  repeat  or  further  charge  on  the  propo- 
sition where  the  ground  has  been  already  covered. 

Complaint  is  made  that  the  court  modified  an  instruc- 
tion offered  by  the  defendants  which  is  as  follows: 

"The  jury  is  instructed  that  it  is  incumbent  upon  the 
prosecution  to  prove  every  material  allegation  of  the  in- 
dictment as  therein  charged.  Nothing  is  to  be  presumed 
or  taken  by  implication  against  the  defendants.  The  law 
presumes  them  innocent  of  the  crime  with  which  they  are 
charged  until  they  are  proven  guilty  by  competent  evi- 
dence beyond  a  reasonable  dotibt;   and  if  the  evidence  in 
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this  case  leaves  upon  the  minds  of  the  jury  any  reason- 
able doubt  of  the  defendants'  g^ilt,  the  law  makes  it  your 
duty  to  acquit  them." 

The  modification  consisted  in  striking  out  the  words 
in  italics.  This  in  no  manner  destroyed  the  force  of  the 
instruction  and  better  expressed  the  rule  of  law.  The 
modification  was  not  error. 

Defendants  asked  two  instructions  to  the  effect  that 
if  the  administrator  to  collect  endorsed  or  delivered  cer- 
tain promissory  notes  to  the  defendants  merely  for  safe 
keeping,  and  the  defendants  believed,  as  honest  and  rea- 
sonable men,  that  it  was  intended  to  pass  the  title  to  this 
plaintiff  in  error,  then  the  defendants  would  not  be  guilty 
of  embezzlement  or  any  other  crime.  These  were  refused, 
and  their  refusal  is  assigned  as  error.  It  is  apparent 
the  plaintiff  in  error,  acting  as  attorney  for  the  admin- 
istrator and  relied  on  by  the  latter,  had  all  the  knowl- 
edge as  to  the  facts  that  the  latter  had.  He  also  was 
more  conversant  with  and  better  knew  the  law  as  to 
the  duties  and  powers  of  the  administrator.  There  was 
nothing  in  their  relation,  and  nothing  in  their  respective 
knowledge  as  to  their  respective  duties,  which  could  have 
superinduced  the  belief  in  the  defendants  of  a  right  in 
them  to  convert  to  their  own  use.  There  was  no  fact  or 
circumstance  to  induce  such  a  belief  on  the  part  of  the 
defendants.  Had  the  administrator  attempted  to  do  so 
he  could  not  have  misled  the"  defendants.  They  were  not 
deceived  or  mistaken,  and  there  is  an  absence  of  evidence 
to  show  they  were.  There  was  no  evidence  on  which  to 
base  these  instructions,  and  their  refusal  was  not  error. 

Other  instructions  asked  by  the  defendants  and  re- 
fused were  properly  refused  for  the  same  reason  as  those 
last  mentioned. 

Plaintiff  in  error  assigns  error  in  the  giving  of  certain 
instructions  by  the  court  of  its  own  motion.  We  have 
carefully  examined  these  instructions  and  hold  it  was 
not  error  to  give  the  same.    It  would  unduly  extend  this 
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opinion  and  serve  no  good  purpose  to  take  them  up  and 
consider  the  same  separately.  We  find  no  error  in  g'iving, 
modifying  and  refusing*  instructions. 

We  have  considered  the  errors  assigned  on  this  record, 
and  finding"  no  error  the  judg'ment  of  the  criminal  court 
of  Cook  county  is  affirmed.  judgment  affirmed. 


The  Sanitary  District  op  Chicago 

V, 

Chester  S.  Allen. 

Opinion  filed  February  17^  1899. 

1.  Ejectment — one  relying  an  twenty  year  bar  ne^d  not  trace  title  to 
gorernmenf.  One  who  proves  continuous  adverse  possession  of  land 
by  himself  and  his  grantors  for  over  twenty  years  need  not  trace 
his  title  to  the  government  to  sustain  his  right  to  recover. 

2.  Same — outstanding  title  is  no  deferute  if  barred.  Proof  of  an  out- 
standing paramount  title  will  not  defeat  plaintiflTs  right  to  recover 
in  ejectment  if  such  title  was  barred  at  commencement  of  suit. 

3.  Color  of  title — master's  deed  is  color  of  title  though  not  sealed. 
A  master's  deed  purporting-  to  convey  the  land  in  controversy  in 
ejectment,  which  is  formal  in  all  respects  except  as  to  its  having" 
no  seal,  is  good  color  of  title. 

4  Deeds— what  not  a  material  alteration  of  deed.  Striking^  out  the 
word  "Vermont"  and  inserting-  "Illinois,"  by  the  g^rantor  at  the 
grantee's  request  after  delivery,  for  the  purpose  of  correcting- 
the  description,  is  not  a  material  alteration,  where  the  deed,  be- 
fore the  change,  referred  to  another  recorded  deed  for  a  more  par- 
ticular description  which  was  correctly  drawn. 

5.  E\t:dence — tax  receipts  must  identify  the  land.  Tax  receipts  which 
omit  the  number  of  the  township  and  range  are  not  sufBcient  to 
establish  payment  of  taxes  in  connection  with  possession,  in  the 
absence  of  extrinsic  evidence  supplying  the  omissions. 

6.  Adverse  possession — one  entering  undfr  another  does  not  hold 
adrersebf.  One  erecting  fences  and  taking  possession  of  land  under 
permission  of  another  cannot  dispute  the  title  under  which  he  en- 
tered, as  his  possession  is  permissive  rather  than  adverse. 

Appeal  from  the  Circuit  Court  of  Will  county;   the 
Hon.  Robert  W.  Hilsciier,  Judge,  j)residing". 
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F.  W.  C.  Hayes,  and  Haley  &  O'Donnell,  for  ap- 
pellant. 

Hill,  Haven  &  Hill,  for  appellee. 

Mr.  Justice  CraigT  delivered  the  opinion  of  the  court: 

This  was  an  action  of  ejectment  brought  by  Chester  S. 
Allen,  against  the  Sanitary  District  of  Chicago,  on  the 
fourth  day  of  December,  1894,  to  recover  certain  property 
described  in  the  amended  declaration,  as  follows:  All 
that  part  of  lots  3,  4,  5  and  6  in  block  3,  north  of  the  plank 
road  running  from  Lockport  westerly  to  Plainfield,  and 
lots  1  and  5  in  block  4,  and  lots  1,  2,  3,  5  and  6  in  block  5; 
all  of  block  8;  lots  1,  2,  4,  f),  6,  7,  8  and  9  in  block  9,  and 
lots  1,  2  and  3  in  block  10,  in  that  part  of  Lockport  known 
and  platted  as  West  Lockport.  To  the  amended  declara- 
tion the  defendant  pleaded  the  general  issue,  and  a  trial 
before  a  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  to  reverse  which  the  defendant  appealed.* 

The  plaintiff  in  tlie  circuit  court  did  not  undertake  to 
establish  a  chain  of  title  from  the  government  to  himself, 
but  he  claimed  title,  first,  under  twenty  years'  adverse 
possession  of  the  premises  before  the  commencement  of 
the  action;  and  second,  under  color  of  title  and  posses- 
sion and  payment  of  taxes  for  seven  successive  years. 
Plaintiff  acquired  title  to  all  the  property  described  in 
the  amended  declaration,  except  lot  7  in  block  9,  West 
Lockport,  under  a  deed  from  John  H.  and  Isaac  J.  Vail, 
of  date  February  8,  1864,  and  acquired  title  to  lot  7  in 
block  9,  West  Lockport,  by  deed  from  Albert  Z.  Dow,  of 
date  April  24,  1868.  The  deed  from  the  Vails  to  plaintiff, 
in  addition  to  the  property  in  controversy,  conveyed  other 
lands,  such  additional  lands  being  shown  by  a  plat  in 
evidence,  and  adjoin  the  property  in  controversy. 

In  support  of  his  claim  of  title  plaintiff  offered  in  evi- 
dence on  the  trial,  first,  a  deed  from  Alanson  Milks  and 
wife  to  James  Fish  et  aL,  of  date  February  17,  1855,  con- 
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veying"  the  same  property  afterwards  conveyed  by  the 
Vails  to  appellee;  second,  a  mortgage  from  James  Fish 
et  aL  to  John  H.  and  Isaac  J.  Vail,  dated  October  12, 1855, 
covering  the  same  property  described  in  the  deed  from 
Milks;  third,  a  master's  deed  from  J.  Tilden  Moulton, 
master  in  chancery  of  the  Circuit  Court  of  the  United 
States,  to  John  H.  and  Isaac  J.  Vail,  of  date  April  8, 1859, 
conveying  the  same  property  described  in  the  mortgage 
from  Fish  et  aL,  and  containing  certain  recitals  as  to  pro- 
ceedings in  said  Circuit  Court  of  the  United  States;  fourth, 
an  affidavit  showing  the  destruction  of  the  records  of  that 
court  by  fire;  fifth,  a  deed  from  John  H.  and  Isaac  J. 
Vail  to  William  Wood,  dated  January  31,  1862,  conveying 
the  same  property  as  the  preceding  conveyances;  sixth, 
a  deed  from  William  Wood  to  John  H.  and  Isaac  J.  Vail, 
dated  November  10,  1863,  conveying  the  same  property; 
seventh,  a  deed  from  John  H.  and  Isaac  J.  Vail  to  Chester 
S.  Allen,  of  date  February  8,  1864,  conveying  the  same 
property;  eighth,  a  deed  from  Albert  Z.  Dow  to  Chester 
S.  Allen,  of  date  April  24,  1868,  conveying  lot  7,  block  9, 
West  Lockport;  ninth,  the  plat  of  West  Lockport,  made 
by  Lyman  Hawley,  William  Rodgers,  William  Gooding, 
and  others. 

The  plaintiff's  color  of  title  began  with  the  deed  from 
Alanson  Milks  and  wife  to  James  Fish  and  others,  dated 
February  17, 1855.  This  deed  purported  to  convey  all  the 
lots  in  controversy  except  lot  7,  block  9,  in  connection 
with  other  property  adjoining  the  lots,  constituting  what 
is  now  known  as  the  "Allen  farm."  It  appears  from  the 
evidence  that  the  grantees  in  the  deed  went  into  the  jjos- 
session  of  the  property  under  the  deed  in  the  spring  of 
1855,  and  occupied  and  used  the  property  until  the  spring 
of  1862,  when  it  was  conveyed  to  William  Wood,  who  went 
into  possession.  From  1855  to  1862  the  farm  was  used 
by  the  Fishes  as  a  dairy  farm,  and  their  cows  were  pas- 
tured upon  the  lots  in  question.  William  Bentley,  James 
M.  Fish,  and  others,  testify  that  there  was  an  old  "stake 
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and  rider  fence"  on  the  north  side  of  the  Lockport  road, 
extending"  down  near  to  the  river.  This  fence  enclosed 
the  lots,  and  the  enclosure  was  used  by  the  Pishes  as  a 
pasture.  In  1862  (January  31)  the  Vails  conveyed  the 
property  to  Wood,  as  before  stated,  and  he  went  into 
possession  and  used  the  property  until  November,  1863. 
Mrs.  Doxtater,  a  daughter  of  Wood,  testified:  "When  my 
father  lived  on  the  farm  where  Mr.  Allen  lived,  I  lived 
at  home.  I  was  fifteen  years  old.  My  father  lived  on 
the  farm  from  March,  1862,  until  November,  1863.  When 
I  lived  on  the  farm  there  was  a  fence  along  what  is  called 
the  plank  road.  It  was  a  zig-zag  rail  fence.  I  cannot 
tell  how  far  down  the  plank  road  the  fence  extended 
positively — nearly  down  to  the  river."  She  also  testified 
that  her  father  used  the  lots  which  were  enclosed  by  the 
fence,  as  a  pasture  for  sheep.  In  November,  1863,  Wood 
conveyed  to  J.  H.  and  I.  J.  Vail,  and  on  February  8,  1864, 
they  conveyed  to  Chester  S.  Allen,  the  plaintiff,  and  after 
his  purchase  he  went  into  possession  of  the  property.  He 
testified  that  he  re-built  the  fence  enclosing  the  lots,  and 
after  re-building  the  fence  he  pastured  the  lots  with  his 
horses,  cattle  and  sheep.  Ih  1874  he  erected  an  ice  house 
on  one  of  the  lots  and  used  it  as  such  from  that  time  until 
the  winter  of  1886-87. 

It  thus  appears  from  the  evidence  that  from  1855  to 
1887, — for  a  period  of  over  thirty  years, — the  property  in 
question  was  in  the  possession  of  appellee  and  his  grant- 
ors, and  used  and  occupied  by  them  under  a  chain  of  title 
beginning  with  a  deed  from  Alanson  Milks  and  wife  to 
James  Fish  and  others,  bearing  date  February  17,  1855. 
It  is  true  that  the  defendant  introduced  evidence  tending 
to  prove  that  the  property  was  vacant  and  unoccupied; 
but  we  are  satisfied  that  the  evidence  upon  that  question 
preponderated  in  favor  of  the  plaintiff,  and  the  jury,  from 
all  the  evidence,  were  justified  in  finding  in  favor  of  the 
plaintiff.  If,  then,  the  plaintiff  and  those  under  whom  he 
claimed  entered  into  the  possession  of  the  property  in 
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1855,  claiming"  to  own  it,  and  occupied  the  property  from 
that  time  for  a  period  of  twenty  years,  as  the  evidence 
tended  to  prove,  under  the  limitation  laws  of  the  State 
plaintiff  became  the  owner  of  the  property,  although  he 
was  not  able  to  show  a  chain  of  title  from  the  g'overn- 
ment  to  himself,  and  twenty  years'  adverse  possession 
would  bar  a  recovery  of  an  action  brought  by  the  party 
holding  the  paramount  title,  or  the  holder  of  title  under 
the  twenty  years  statute  of  limitations  could  maintain 
an  action  to  recover  possession  of  the  laud  against  any 
person  who  might  enter  upon  it  after  the  twenty  years 
statute  had  run.  The  rule  indicated  is  well  settled  by 
the  former  decisions  of  this  court.  Ilinchmanv,  Whetstone^ 
23  111.  108;  Paullin  v.  Hale,  40  id.  274;  Riverside  Co.  v.  Town- 
shend,  120  id.  9;  McDuffee  v.  Sinnott,  119  id.  449. 

In  addition  to  the  claim  of  title  under  the  twenty 
years  limitation  act  plaintiff  also  relied  upon  color  of 
title  and  possession  and  payment  of  taxes  for  seven  suc- 
cessive years  under  the  Limitation  law  of  1839,  but  as 
plaintiff  established  a  rig"ht  of  recovery  under  the  twenty 
3^ears  statute  it  will  not  be  necessary  to  consider  this 
branch  of  the  case. 

Appellee  introduced,  as  has  been  seen,  several  deeds 
to  establish  his  claim  of  title  to  the  premises  involved, 
and  it  is  claimed  that  the  court  erred  in  admitting  in  evi- 
dence two  of  the  deeds,  to-wit,  the  deed  from  J.  Tilden 
Moulton,  master  in  chancery  of  the  Circuit  Court  of  the 
United  States  to  John  H.  and  Isaac  J.  Vail  and  the  deed 
from  the  Vails  to  appellee.  The  objection  to  the  mas- 
ter's deed  is  that  it  was  not  under  seal.  Where  a  deed 
is  relied  upon  for  the  purpose  of  conveying  title  to  lands 
it  must  be  under  seal,  but  a  deed  in  other  respects  formal, 
purporting  to  convey  lands,  may  be  good  color  of  title 
although  not  under  seal.  (^Watts  v.  Parker,  27  111.  224;  Kruse 
V.  Wilson,  79  id.  233;  Barger  v.  Ho'jbs,  67  id.  592.)  As  the 
deed  was  offered  in  evidence  as  color  of  title,  under  the 
authorities  cited  it  was  admissible  in  evidence. 
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As  to  the  deed  from  the  Vails  to  appellee,  objection 
was  made  that  it  had  been  altered  after  its  execution. 
It  appears  from  the  evidence  that  the  deed  as  first  exe- 
cuted described  the  property  as  "lying  and  being"  in  Lock- 
port,  in  the  county  of  Will  and  State  of  Vermont,"  Upon 
a  discovery  of  the  mistake  the  grantee  returned  the  deed 
to  the  grantor,  and  the  word  "Vermont"  was  stricken  out 
and  "Illinois"  inserted  over  the  word  "Vermont"  and  the 
deed  then  returned  to  the  grantee.  It  may  be  that  the 
mode  adopted  of  correcting  the  mistake  was  irregular, 
but  it  did  not  destroy  the  instrument  as  color  of  title. 
Moreover,  the  deed  described  the  land  as  "being  the  same 
premises  conveyed  to  us,  the  said  John  H.  and  Isaac  J. 
Vail,  on  the  8th  day  of  April,  1859,  by  virtue  of  a  deed 
executed  by  J.  Tilden  Moulton,  master  in  chancery  of  the 
Circuit  Court  of  the  United  States  within  and  for  the 
Northern  District  of  Illinois,  said  deed  being  recorded 
in  the  land  records  of  said  county  of  Will  and  State  of 
Illinois  in  book  59,  pages  591,  592,  593  and  594,  reference 
being  had  to  said  deed  and  the  record  thereof  aforesaid 
for  more  particular  description."  Upon  referring  to  the 
record  of  that  deed  it  will  appear  the  property  was  cor- 
rectly described  as  being  in  the  State  of  Illinois.  It  is 
therefore  apparent  that  the  deed,  before  the  change,  de- 
scribed the  property  with  sufficient  certainty.  It  follows 
that  the  change  of  the  word  "Vermont"  to  "Illinois"  was 
not  a  material  alteration  of  the  instrument  and  did  not 
vitiate  the  deed. 

It  is,  however,  claimed  that  the  appellant  showed  on 
the  trial  an  outstanding  title  in  Colton  Knox,  which  was 
sufficient  to  defeat  a  recovery  in  an  action  of  ejectment. 
If  an  outstanding  title  was  shown  as  claimed  by  appel- 
lant, that  title  was  barred  at  the  time  of  the  commence- 
ment of  this  action  by  the  twenty  years'  limitation,  as 
held  in  McDuffee  v.  Sinnott,  supra.  It  is  there  said  (p.  451): 
"In  the  view  we  take  of  the  case,  however,  it  is  unnec- 
essary to  enter  upon  a  discussion  of  the  Jackson  title, 
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for  conceding,  for  the  purposes  of  the  argument,  it  was 
the  older  and  better  title,  yet  it  is  clear,  upon  the  facts 
as  presented  by  the  record,  it  was  barred  at  the  time  of 
the  commencement  of  this  suit  both  by  the  twenty  and 
seven  years'  limitation.  The  only  answer  made  to  this 
position  is,  that  limitation  acts  can  only  be  availed  of 
as  a  shield  and  not  as  a  sword,  and  a  number  of  au- 
thorities are  referred  to  as  sustaining  this  position.  In 
view  of  the  repeated  decisions  of  this  court  it  would  be 
a  fruitless  consumption  of  time  to  enter  upon  a  discus- 
sion of  the  cases  decided  outside  of  this  State,  for  what- 
ever the  rule  may  be  elsewhere,  it  is  now  well  settled 
in  this  State  that  whenever  the  bar  of  the  statute  has 
become  absolute  and  the  party  entitled  is  in  possession 
under  it,  it  is  thereafter  just  as  available  for  attacking 
as  for  defensive  purposes,  and  its  availability  in  this  re- 
spect will  not  depend  at  all  upon  the  occupant  continu- 
ing in  the  actual  possession  of  the  property.  His  rights 
in  that  respect  are  precisely  the  same  as  those  of  any 
other  absolute  owner  of  land." 

But  it  is  claimed  that  appellant  established  title  to 
the  proi)erty  to  be  in  itself.  The  title  relied  upon  by 
appellant  in  the  circuit  court  was  the  following:  A  tax 
deed  dated  March  8,  1865,  purporting  to  convey  the  lots 
in  controversy,  except  lot  4  in  block  3,  and  lots  5  and  7 
in  block  9,  to  John  P.  Daggett.  In  connection  with  the 
deed  the  death  of  Daggett  was  proven,  and  that  he  left 
as  his  heirs  Belle  P.  Boehme  arid  Clara  P.  Mayo,  who  con- 
veyed to  appellant  on  May  15,  1894.  The  deed  to  Daggett 
was  offered  as  color  of  title,  and  it  was  good  color  of 
title;  but  before  appellant  could  rely  upon  the  title  thus 
acquired  as  a  defense  it  was  required  to  prove  seven 
years'  possession  under  color  of  title  and  seven  succes- 
sive years'  payment  of  taxes  on  the  premises.  The  claim 
was  made  that  Daggett  took  possession  of  the  property 
in  1886  or  1887  and  continued  in  possession  until  his  death, 
and  thereafter  his  heirs  held  possession  until  they  con- 
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veyed  to  appellant,  in  1894,  and  that  he  paid  all  taxes 
for  seven  successive  years.  It  is  true  that  Dagg^ett  built 
a  fence  on  three  sides  of  the  property  in  1886  or  1887,  but 
appellee  testified' that  Daggett  requested  him  to  re-build 
his  fence  around  the  lots,  and  afterwards  requested  per- 
mission to  build  it  himself  and  that  appellee  gave  consent. 
If  the  possession  which  Daggett  obtained  by  erecting  the 
fence  was  under  appellee,  such  possession  would  not  be 
adverse  and  could  not  be  relied  upon  to  defeat  appellee's 
title.  It  is  a  familiar  rule  that  where  one  enters  into 
possession  of  land  under  another  he  cannot  dispute  the 
title  under  which  he  entered.  If  Daggett  obtained  such 
possession  as  he  had  through  and  under  appellee,  as  the 
evidence  tends  to  prove  he  did,  Daggett's  possession  was 
Allen's  possession,  and  neither  Daggett  nor  his  grantees 
could  afterwards  avail  of  that  possession  as  a  defense  in 
an  action  brought  by  appellee  to  recover  the  property. 
Moreover,  the  appellant  failed  to  prove  payment  of  taxes 
under  color  of  title. 

But  it  is  claimed  that  the  court  erred  in  excluding  the 
tax  receipts,  as  evidence,  from  the  jury.  The  court  ex- 
cluded the  tax  receipts  offered  in  evidence  for  the  reason 
that  they  failed  to.  describe  the  property  in  controversy. 
The  first  description  is:  ''W.  fract.  E.  i  N.  E.  i  sec.  22, 
T.  — ,  R.  — ,  A.  35,"  wholly  omitting  the  township  and 
range.  The  next  five  descriptions  are  as  follows:  **S.  E. 
part  W.  fr.  N.  E.  i  sec.  22,  T.  — ,  R.  — ,"  thus  wholly  omit- 
ting the  township  and  range.  In  the  other  tax  receipts, 
extending  from  1874  to  1893,  both  inclusive,  the  descrip- 
tion is  as  follows:  **S.  E.  part  W.  frac.  N.  E.  i  sec.  22, 
T.  36,  R.  10,  A.  35."  Conceding  the  lots  in  question  are 
located  in  the  quarter  and  section  mentioned  in  the  re- 
ceipt, we  do  not  regard  the  description  sufficiently  definite 
to  identify  the  property  upon  which  the  taxes  were  paid. 
Where  tax  receipts  contain  descriptions  of  property  too 
uncertain  to  identify  the  payments  as  having  been  made 
upon  the  particular  property  in  dispute,  and  there  is  no 
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other  evidence  showing  that  the  payments  were  made  on 
the  particular  property,  the  receipts  cannot#be  regarded 
as  sufficient.  {Bell  v.  Neidercr,  169  111.  54.)  Appellant  had 
the  right  to  introduce  oral  evidence  to  show  that  pay- 
ment was  actually  made  on  the  property  in  question,  if 
such  was  the  case;  but  no  such  evidence  was  offered.  We 
do  not  think  the  receipts,  standing  alone,  were  suflScient 
to  show  payment  of  taxes  on  the  property  involved,  and 
they  were  properly  excluded  as  evidence  by  the  court. 

Objection  is  made  to  appellee's  third  instruction.  This 
instruction  in  substance  informed  the  jury  that  if  they 
believe,  from  the  evidence,  that  Daggett  requested  of  the 
plaintiff  permission  to  erect  the  fences  on  the  lots,  and 
permission  was  given,  and  the  fences  were  erected  in  pur- 
suance of  such  permission,  then  the  possession  of  Daggett 
of  the  property  so  fenced  was  in  legal  effect  the  posses- 
sion of  the  plaintiff.  The  correctness  of  the  principle 
announced  in  the  instruction  is  not  disputed,  but  it  is 
said  there  is  no  evidence  in  the  record  upon  which  it  can 
be  predicated.  We  do  not  concur  in  that  view.  The  evi- 
dence of  apj)ellee  in  regard  to  what  occurred  between 
him  and  Daggett  in  reference  to  fencing  the  lots  was  suf- 
ficient to  authorize  the  giving  of  the  instruction. 

It  is  also  claimed  that  the  court  erred  in  refusing  de- 
fendant's instruction  No.  2,  which  in  substance  directed 
the  jury  that  admissions  or  conversations  testified  to  long 
after  the  same  had  taken  place  are  received  with  great 
caution,  etc.  The  substance  of  this  instruction  was  given 
to  the  jury  in  defendant's  instruction  No.  8,  and  its  repe- 
tition in  another  form  was  not  required. 

It  is  also  claimed  that  the  court  erred  in  refusing 
defendant's  instruction  No.  14.  The  instruction  was  con- 
tradictory and  calculated  to  mislead  the  jury.  Moreover, 
the  jury  were  fully  instructed  on  all  questions  involved 
in  the  case  by  instructions  which  were  not  objectionable. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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The  West  Chicago  Street  Railroad  Company      m  aw- 


V. 


J78  839 
183  77 
188     80 

The  City  of  Chicago.  i78  3891 

ia5    287| 

Opinion  JUed  February  17,1899,  |i78      839| 

Il96 496| 

Street  railways — when  street  railway  cannot  be  assessed  for  paving 
street.  An  ordinance  requiring  a  street  railway  company  to  fill, 
grade,  pave  and  otherwise  improve  the  portion  of  the  street  occu- 
pied by  its  tracks,  and  between  them,  at  the  times  and  in  the  man- 
ner selected  by  the  city  for  improving  the  other  portions  thereof, 
and  the  acceptance  of  the  same  by  the  company,  in  consideration 
of  which  its  franchise  is  extended  twenty  years,  constitute  a  con- 
tract fixing  an  equivalent  for  special  assessments  for  paving  the 
street  and  precluding  further  assessments  for  that  purpose. 

Carter,  C.  J.,  and  Boggs  and  Magruder,  JJ.,  dissenting. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HoDSON,  Judge,  presiding. 

Egbert  Jamieson,  and  John  D.  Adair,  for  appellant. 

Charles  S.  Thornton,  John  A.  May,  and  Edward 
J.  Hill,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  June  6, 1898,  the  city  council  of  the  city  of  Chicago 
passed  an  ordinance  for  curbing,  grading,  and  paving 
with  granite  blocks,  that  part  of  West  Twelfth  street 
extending  from  the  east  line  of  South  Canal  street  to 
the  east  line  of  the  street  railway  right  of  way  in  South 
Halsted  street,  to  be  paid  for  by  special  assessment,  and 
on  July  7,  1898,  a  petition  was  filed  in  the  county  court 
of  Cook  county  praying  for  the  levy  of  such  assessment. 
An  assessment  roll  was  made  and  returned,  in  which  an 
assessment  of  $283  was  levied  on  the  "right  of  way,  right 
of  occupancy,  franchise  and  interest  of  the  West  Chi- 
cago Street  Railway  Company  in  and  upon  West  Twelfth 
street,  from  the  east  line  of  South  Canal  street  to  the 
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east  line  of  the  street  railway  right  of  way  in  South  Hal- 
sted  street."  Objections  were  filed  by  appellant,  based 
upon  the  grounds,  first,  that  its  right  of  way,  right  of  oc- 
cupancy, franchise  and  interest  were  not  subject  to  spe- 
cial assessment  because  not  within  the  meaning  of  the 
words  "contiguous  property,"  as  used  in  the  statute;  and 
second,  that  under  the  ordinance  granting  its  right  of 
way  and  interest  in  the  street  it  was  exempted  by  a  valid 
contract  from  special  assessments  for  defraying  the  cost 
of  improvements  of  the  character  described  in  the  ordi- 
nance, and  that  the  attempted  levy  of  the  assessment 
violated  the  provision  of  the  constitution  of  the  United 
States  which  prohibits  impairing  the  obligations  of  con- 
tracts. The  objections  were  overruled  by  the  court,  and, 
no  other  objection  being  made,  a  jury  was  waived  and 
the  cause  submitted  to  the  court  on  the  question  of  ben- 
efits, and  a  judgment  of  confirmation  was  entered. 

The  objection  that  appellant's  property  is  not  of  such 
character  that  a  special  assessment  may  be  levied  upon 
it  was  argued  at  length  in  the  original  brief  for  appel- 
lant; but  the  contrary  doctrine  has  been  held  by  us,  and 
since  our  decision  in  the  recent  case  of  Cicero  and  Proviso 
Street  Railway  Co,  v.  City  of  Chicago,  176  111.  501,  it  is  con- 
ceded by  counsel  that  the  question  is  no  longer  an  open 
one  in  this  court.  It  is  settled  that  a  special  assessment 
may  be  levied  upon  i:)roperty  of  the  character  in  question, 
in  the  absence  of  any  contract  affecting  the  question. 

The  remaining  controversy  between  the  parties  to  be 
considered  is,  whether  appellant's  liability  to  contribute 
to  the  improvement  of  Twelfth  street  by  grading  and 
paving  the  same  has  been  fixed  by  a  valid  contract  be- 
tween appellant  and  the  city  establishing  the  share  or 
proportion  of  its  contribution  for  such  purpose,  so  as  to 
preclude  the  imposition  upon  it  of  additional  burdens  for 
that  improvement. 

Appellant  was  incorporated  by  an  act  of  the  legisla- 
ture approved  February  21,  18G0,  and  was  thereby  author- 
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ized  to  acquire  and  exercise  any  of  the  powers,  franchises, 
privileges  and  immunities  conferred  upon  the  Chicago 
City  Railway  Company  by  its  act  of  incorporation  or  any 
ordinance  of  the  city  council  of  the  city  of  Chicago,  upon 
such  terms  and  conditions  as  might,  by  contract  between 
said  railway  corporations,  be  prescribed. .  The  Chicago 
City  Railway  Company  had  acquired  rights  in  the  street 
in  question  in  this  way:  The  city  of  Chicago  had,  by  an 
ordinance  passed  in  1858,  granted  to  certain  persons  who, 
with  their  associates,  were  afterward  incorporated  as  the 
Chicago  City  Railway  Company,  the  right  to  lay  tracks 
on  certain  streets,  not  including  the  street  in  question,  and 
provided,  among  other  things,  that  said  persons  should 
pay  one-third  of  the  cost  of  grading,  paving,  macadamiz- 
ing, filling  or  planking  on  the  streets,  or  parts  of  streets, 
on  which  they  should  construct  their  railways,  and  should 
keep  such  portions  of  the  respective  streets  in  good  re- 
pair and  condition.  This  ordinance  was  amended  in  1858 
by  making  said  provision  read:  "The  said  parties  and 
their  associates  shall,  as  respects  the  grading,  paving, 
macadamizing,  filling,  planking  of  the  streets  or  parts 
of  streets  upon  which  they  shall  have  said  railways,  or 
any  of  them,  keep  so  much  of  said  respective  streets  as 
shall  be  occupied  by  the  said  railways,  or  either  of  them, 
in  good  repair  and  condition  during  all  the  time  to  which 
the  privileges  hereby  granted  to  said  parties  shall  ex- 
tend, in  accordance  with  whatever  orders  or  regulations 
respecting  the  ordinary  repairs  thereof  may  be  passed 
or  adopted  by  the  common  council  of  said  city."  Said 
persons  and  their  associates  were  incorporated  as  the 
Chicago  City  Railway  Company  by  an  act  .of  the  leg- 
islature approved  February  14,  1859,  and  all  the  rights 
and  privileges  granted  to  said  persons  in  and  by  said 
ordinance  and  the  amendments  thereto  were  by  the  leg- 
islature confirmed  and  vested  in  the  corporation.  An 
ordinance  of  the  city  of  Chicago  was  adopted  April  23, 
1859,  which  recited  the  incorj)oration  of  said  persons  by 
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said  act  of  the  legislature  under  the  name  of  the  Chicago 
City  Railway  Company,  and  granted  to  said  corpora- 
tion the  right  to  construct  and  operate  its  tracks  upon 
Twelfth  street  covering  the  locality  in  question  in  this 
case,  and  all  the  rights  and  privileges  before  that  time 
granted  to  said  persons  by  the  previous  ordinance  and 
amendment  thereto  were  granted  and  confirmed  to  said 
licensee.  The  Chicago  West  Division  Railway  Company 
acquired  from  the  Chicago  City  Railway  Company  the 
latter's  rights  in  Twelfth  street,  and  the  appellant  has 
succeeded  to  the  rights  of  the  Chicago  West  Division  Rail- 
way Company,  and  the  companies  have  complied  with  the 
provisions  of  the  acts  and  ordinances. 

On  July  30,  1883,  there  were  three  street  railway  com- 
panies operating  street  railways  in  the  different  divisions 
of  the  city,  and  an  ordinance  was  then  passed  providing 
for  the  payment  of  an  annual  car  license  by  said  com- 
panies. Section  2  of  said  ordinance  provided  as  follows: 
"Each  one  of  said  railway  companies  shall  hereafter,  as 
respects  the  filling,  grading,  paving  and  otherwise  im- 
proving or  repairing  the  streets  or  parts  of  streets  upon 
which  it  has  constructed  its  railways,  or  any  of  them, 
fill,  grade,  pave  and  keep  in  good  repair,  during  all  of 
-the  time  the  privilege  of  using  the  said  streets  or  parts 
of  said  streets  shall  extend,  eight  feet  in  width  where 
a  single  track  is  used  or  sixteen  feet  in  width  where  a 
double  track  is  used,  the  said  eight  or  sixteen  feet  to 
include  the  railway  track  or  tracks,  in  accordance  with 
such  ordinance  as  the  city  council  may  pass  respecting* 
such  filling,  grading,  paving  or  repairing;  and  the  same 
shall  be  done  by  the  railway  companies  with  like  ma- 
terial, in  like  manner  and  at  the  same  time  as  required 
as  to  the  rest  of  said  street  not  embraced  in  the  eight 
or  sixteen  feet  in  width,  except  that  it  may  use  stone  as 
authorized,  or  such  other  material  as  may  hereafter  be 
authorized  by  the  city  council,  *  *  *  for  the  space  be- 
tween the  rails  of  each  track."    In  consideration  of  the 
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acceptance  of  said  ordinance  by  the  companies  the  right 
to  maintain  and  operate  their  railways  was  extended 
twenty  years. 

Prior  to  the  passage  of  this  last  ordinance,  which  now 
governs  the  rights  of  the  parties,  the  force  and  effect  of 
such  a  provision  had  been  established  by  judicial  con- 
struction. Certain  property  owners  had  objected  to  a 
special  assessment  for  paving  North  Clark  street  because 
no  part  of  the  assessment  was  levied  upon  the  property 
of  the  North  Chicago  City  Railway  Company,  which  was 
benefited  by  it.  In  that  case  there  was  an  ordinance  pro- 
viding that  the  company  should  keep  eight  feet  where 
there  was  a  single  track  and  sixteen  where  there  was  a 
double  track  in  good  repair  and  condition,  and  this  court 
held  that  the  ordinance,  so  far  as  it  sought  to  exempt 
the  property  of  the  company  from  paying  according  to  its 
portion  of  the  benefits,  violated  the  principle  of  equality 
and  was  invalid.  {City  of  Chicago  v,  Baer^  41  111.  306.)  Wil- 
liam C.  Sheldon,  a  stockholder  of  the  North  Chicago  City 
Railway  Company,  claiming  the  contract  to  be  valid  and 
that  the  agreement  to  repair  the  width  of  the  street  speci- 
fied exempted  the  corporation  from  contributing  to  the 
new  improvement,  filed  his  bill  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Illinois 
to  enjoin  the  collection  of  the  special  assessment  on  the 
ground  that  it  was  an  attempted  interference  with  and 
violation  of  the  contract.  Relief  was  granted  according 
to  the  prayer  of  his  bill,  and  there  was  an  appeal  to  the 
Supreme  Court  of  the  United  States.  The  ordinance 
there  involved  was  passed  May  23,  1859,  granting  per- 
mission to  lay  tracks  upon  certain  streets,  and  the  pro- 
vision which  was  claimed  as  a  contract  of  exemption  was 
as  follows:  "The  said  company  shall,  as  respects  the 
grading,  paving,  macadamizing,  filling  or  planking  of  the 
streets  upon  which  they  shall  construct  their  said  rail- 
ways, or  any  of  them,  keep  eight  feet  in  width  along  the 
line  of  said  railway  on  the  streets  wherever  one  track  is 
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constructed,  and  sixteen  feet  in  width  along  the  line  of 
said  railway  on  all  streets  where  two  tracks  are  con- 
structed, in  good  repair  and  condition  during  all  the  time 
to  which  the  privileges  hereby  granted  to  said  company 
shall  extend,  in  accordance  with  whatever  order  or  regu- 
lation respecting  the  ordinary  repairs  thereof  may  be 
adopted  by  the  common  council  of  said  city."  The  Su- 
preme Court  of  the  United  States  declared  the  ordinance 
to  be  a  contract  the  obligation  of  which  could  not  be 
impaired,  and  held  that  the  provision  relating  only  to 
repairs  fixed  the  proportion  or  share  of  all  general  im- 
provements in  the  way  of  paving  which  should  be  imposed 
upon  the  company.  The  court  said  it  was  quite  clear  that 
the  recitals  of  the  ordinance  embraced  the  whole  subject 
of  improvements  of  the  streets,  and  that  it  was  present 
to  the  minds  of  the  parties  when  entering  into  the  stipu- 
lation concerning  repairs.  In  addition  to  its  own  con- 
struction of  the  contract  the  court  found  added  weight 
in  the  fact  that  there  had  been  a  practical  construction 
of  the  same  kind  by  the  parties  to  it.  The  only  doubt  in 
that  case  was  whether  the  provision  as  to  repairs  also 
covered  the  subject  of  new  improvements.  It  was  also 
said  to  be  perfectly  settled  that  the  legislature  might 
commute  with  individuals  or  corporate  bodies  the  bur- 
den of  assessments  of  the  character  in  question  for  what 
they  might  deem  an  equivalent,  and  that  full  power  was 
conferred  upon  the  city  by  the  legislature  to  make  the 
contract.  (City  of  Chicago  v.  Sheldon,  9  Wall.  50.)  The  po- 
sition of  the  city  in  that  case  was  very  much  stronger 
than  in  this,  since  the  provision  there  related  to  repairs, 
merely,  while  in  this  case  all  doubt  whether  it  embraced 
new  improvements  was  removed  by  the  express  stipula- 
tion as  to  the  part  of  the  street  which  shall  be  paved  by 
appellant  in  the  case  of  such  new  improvement.  After 
that  decision,  this  court,  in  Parmelee  v.  City  of  Chicago^  60 
111.  267,  referred  to  it  as  establishing  the  validity  of  such 
contract  ui)on  the  principle  of  commutation  and  as  hold- 
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ing  that  its  obligation  could  not  be  impaired,  but  said 
that  the  subject  matter  of  the  assessment  for  widening 
a  street,  then  under  consideration,  was  not,  by  any  fair 
interpretation,  included  within  the  terms  or  spirit  of  the 
ordinance  which  related  to  grading,  paving,  macadamiz- 
ing, filling  or  planking. 

These  decisions  were  rendered  in  1870  and  1871.  This 
ordinance  was  passed  in  1883 — long  afterward.  The  mean- 
ing of  such  an  ordinance  had  been  settled  as  fixing  the 
share  of  the  paving  to  be  done  by  the  railway  company 
and  regulating  its  duties  and  obligations  in  that  respect. 
There  are  no  grounds  of  distinction  favorable  to  appellee 
between  the  ordinance  in  this  case  and  the  one  construed 
in  the  Sheldon  case.  This  ordinance  covers  the  whole  sub- 
ject, and  provides  that  "as  respects  the  filling,  grading, 
paving  and  otherwise  improving  and  repairing  the  streets 
or  parts  of  streets  on  which  it  has  constructed  its  rail- 
ways, or  any  of  them,"  the  railway  company  shall  per- 
form a  certain  part  of  the  work.  The  language  can  only 
be  construed  as  fixing  and  specifying  the  duties  of  the 
railway  company  in  regard  or  with  respect  to  all  such 
improvements,  and  it  means  that  when  the  company  con- 
structs its  railway  through  a  street  or  a  part  of  it,  it  shall 
fill,  grade,  pave  and  keep  in  repair  the  width  specified. 
This  court  has  continued  to  recognize  the  power  of  the 
city  to  make  such  terms  and  conditions  respecting  the 
improvement  of  the  streets,  and  in  Kuehner  v.  City  of  Free- 
port,  143  111.  92,  it  was  said  that  whether  a  railway  should 
pay  for  paving  between  its  tracks,  as  is  sometimes  done, 
or  less  or  more,  rests  in  the  discretion  of  the  municipal 
authorities.  The  same  authority  to  pass  such  an  ordi- 
nance and  make  such  terms  has  continued  to  exist,  and 
the  city  is  authorized  to  grant  the  right  to  construct  and 
operate  street  railways  upon  such  terms  and  conditions, 
not  inconsistent  with  the  provisions  of  the  statute,  as  it 
may  deem  for  the  best  interest  of  the  public.  It  can  make 
its  own  terms  in  granting  such  privileges.     In  the  case 
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of  Billings  v.  City  of  Chicago,  167  111.  337,  the  same  question 
was  presented  to  us  that  was  raised  in  the  case  of  City 
of  Chicago  v.  Baer,  supra.  Property  owners  on  West  Lake 
street  objected  to  a  special  assessment  because  no  part 
of  it  was  levied  upon  the  right  of  way  and  franchise  of 
the  West  Chicago  Street  Railway  Company,  appellant  in 
this  case.  The  ordinance  granting  the  privilege  obliged 
the  railway  company  to  keep  that  portion  of  said  street 
sixteen  feet  in  width  embraced  between  its  tracks  well 
paved  and  in  good  condition  and  repair.  It  was  held  that 
the  ordinance  was  valid,  and  that  the  burden  imposed 
upon  the  company  to  pave  that  portion  of  the  street  was 
to  be  regarded  as  an  equivalent  for  the  assessment  of  its 
property. 

Appellee  calls  attention  to  the  case  of  Sioux  City  Rail- 
tvay  Co.  V,  Sioux  City,  138  U.  S.  98,  as  authority  for  the 
proposition  that  the  contract  is  not  binding.  But  it  does 
not  declare  such  a  doctrine.  In  that  case  there  was  an 
ordinance  of  Sioux  City  requiring  paving  the  street  be- 
tween the  rails,  but  a  section  of  the  Iowa  code  provided 
that  the  charter  of  the  company  should  at  all  times  be 
subject  to  legislative  control,  and  might  at  any  time  be 
altered,  abridged  or  set  aside  by  law,  and  that  every 
franchise  obtained  might  be  regulated,  withheld  or  sub- 
jected to  restrictions  upon  the  enjoyment  thereof.  The 
legislature,  subsequently  to  the  first  ordinance,  passed  a 
law  requiring  railway  companies  in  cities  of  the  first  class 
to  pave  one  foot  outside  of  the  rails,  and  the  city  passed 
the  ordinance  considered  in  that  case  in  accordance  with 
the  law.  It  was  held  that  the  reservation  of  power  by 
the  code  was  a  condition  of  the  grant,  and  that  no  con- 
tract was  impaired  where  the  company  accepted  its  cor- 
porate powers  subject  to  that  reservation. 

Neither  does  the  case  of  Chicago,  Burlington  and  Quinx^y 
Railroad  Co,  v.  Nebraska,  170  U.  S.  57,  afford  any  aid  to 
appellee.  The  question  there  involved  was  the  right  to 
exercise  police  power  for  the  safety  of  the  community  at 
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an  important  crossing  within  a  jpopulous  city,  and  it  was 
held  not  competent  for  the  city  and  the  railroad  com- 
pany, by  a  contract,  to  withdraw  that  subject  from  the 
reach  of  the  police  power. 

Contracts  affecting"  the  public  safety,  health  and  mor- 
als fall  within  the  police  power,  and  may  be  supervised, 
controlled  and  changed  by  the  legislature  under  its  para- 
mount duty  to  secure  such  safety,  health  and  morals. 
The  clause  of  the  Federal  constitution  in  question  can 
not  be  invoked  as  against  such  legislative  action.  No 
such  question  is  involved  in  this  case.  Indeed,  the  ordi- 
nance provides  that  the  improvement  and  repairs  of  the 
street  shall  be  in  accordance  with  such  ordinance  as  the 
city  counjcil  may  pass,  and  the  material  shall  be  under 
the  control  of  the  city  council,  and  the  work  shall  be 
done  in  like  manner  and  at  the  same  time  as  required  in 
the  rest  of  the  street.  It  was  a  condition  of  section  4  of 
chapter  66  of  the  Revised  Statutes,  entitled  "Horse  and 
Dummy  Railroads,"  in  force  when  the  ordinance  was 
passed  and  the  grant  extended,  that  every  grant  should 
be  subject  to  the  right  of  the  proper  authority  to  control 
the  use,  improvement  and  repairs  of  the  street,  alley, 
road,  highway  or  public  ground  to  the  same  extent  as  if 
no  such  grant  had  been  made,  and  to  make  all  necessary 
police  regulation  concerning  the  management  and  opera- 
tion of  the  railroad.  Appellant  is  not  contending  for  any 
right  which  would  prevent  the  city  authorities  from  con- 
trolling such  use,  improvement  or  repair,  or  making  any 
necessary  police  regulation  concerning  the  management 
and  operation  of  the  railroad. 

The  judgment  of  the  county  court  is  reversed. 

Judgment  reversed. 

Carter,  C.  J.,  and  Boggs  and  Magruder,  JJ.,  dis- 
senting. 


Digitized  by 


Google 


348  The  People  v.  Board  of  Review.         [178  III 

The  People  ex  rel.  Thomas  Denny 

V, 

The  Board  of  Review  of  Cook  County. 

Announced  orally  February  16,  1899, 

Taxes — new  board  of  review  of  Cook  county  could  not  review  1898  as- 
sessments at  the  January  meeting.  The  new  board  of  review  of  Cook 
county,  organized  in  January,  1899,  pursuant  to  the  Revenue  act 
of  1898,  had  no  power  at  its  January  meeting  to  review  assessments 
of  property  for  the  year  1898. 

Motion  for  leave  to  file  petition  for  mandamus. 

J.  W.  Kaste,  for  petitioner. 

Mr.  Chief  Justice  Carter  announced  the  opinion  of 
the  court: 

Leave  is  asked  to  file  a  petition  for  mandamus  against 
the  board  of  review  of  Cook  county,  to  compel  that  board 
to  review  the  assessment  of  petitioner's  property  for 
taxes  of  1898.  The  members  of  this  board  of  review  were 
elected  at  the  November  election  in  Cook  county,  and 
under  the  new  Revenue  act,  passed  at  the  special  session 
of  last  year,  they  organized  early  in  January,  as  that 
statute  provided.  Application  was  made  to  the  board  to 
review  the  assessment  and  the  board  declined  to  act.  We 
held  in  the  recent  case  of  PeojyJeex  rel,  v.  Commissionei^s  of 
Cook  County^  176  111.  576,  that  as  that  board  was  then  or- 
ganized as  a  board  of  review  under  the  previous  Revenue 
law,  the  act  of  1898  took  away  all  its  power  to  review 
assessments  for  1898,  and  that  there  was  then  no  county 
board  of  Cook  county  having  power  to  review  such  assess- 
ments. The  town  boards  had  met  in  June  and  completed 
their  work  before  the  new  law  took  effect,  consequently 
their  action  was  not  affected.  The  question  now  is  whether 
the  new  board  of  review,  which  was  organized  in  Janu- 
ary, composed  of  members  elected  at  the  November  elec- 
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tion,  1898,  under  the  new  act,  has  the  power  to  review 
the  assessments  of  that  year. 

We  have  given  the  case  careful  consideration,  and 
have  reached  the  conclusion  that  the  new  board  of  re- 
view has  not  the  power  to  review  this  assessment.  The 
act  seems  to  contemplate  that  the  new  board  shall  do 
nothing  more  at  the  January  meeting  than  to  organize, 
and  determine  by  lot  the  terms  during  which  the  respec- 
tive members  shall  hold  office.  The  act  provides  that 
one  member  shall  hold  for  two  years,  one  for  four  years 
and  one  for  six  years.  Nothing  is  said  in  the  act  about 
reviewing  assessments  at  this  meeting.  That,  perhaps, 
might  not  be  so  serious  a  difficulty  as  that  which  arises 
from  subsequent  provisions  of  the  act.  The  34th  section 
provides  that  the  board  shall  meet  on  or  before  the  sec- 
ond Monday  in  July  for  the  purpose  of  revising  the  as- 
sessment of  property,  and  that  at  such  meeting  the  board, 
upon  the  application  of  any  tax-payer  or  upon  its  own 
motion,  may  revise  the  entire  assessment,  or  any  part 
thereof,  of  any  tax-payer,  and  correct  the  same.  Sec- 
tion 35  provides  that  it  shall  review  the  assessments 
made  upon  the  property  of  any  person  who  shall  com- 
plain in  writing,  on  or  before  August  1,  that  his  property 
has  been  assessed  too  high.  Section  38  provides  that  the 
board  shall,  on  or  before  the  7th  of  September,  annually, 
complete  its  work  and  shall  make  the  proper  entries  in  the 
assessment  books,  and  attach  an  affidavit  to  them  signed 
by  at  least  two  members  of  the  board,  in  the  form  pre- 
scribed by  the  statute,  verifying  the  books  and  the  cor- 
rectness of  the  assessment.  Other  provisions  might  also 
be  cited,  but  from  the  whole  tenor  of  the  act  we  are  sat- 
isfied that  the  contemplation  of  the  legislature  was  that 
this  board  should  begin  its  review  of  assessments  at  its 
meeting  in  July  and  complete  its  work  on  or  before  Sep- 
tember 7,  but  that  the  assessment  would  not  be  vitiated 
by  a  failure  to  complete  the  review  by  that  date.  It  is 
true  that  there  is  a  provision  in  section  38  which  has 
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been  called  to  our  attention,  to  the  effect  that  the  board, 
in  counties  of  125,000  inhabitants  or  more,  shall  also  meet 
from  time  to  time,  and  whenever  necessary,  to  consider 
and  act  upon  complaints,  and  to  .further  revise  the  as- 
sessment of  real  property  as  may  be  just  and  necessary; 
but  we  are  satisfied  that  it  was  not  the  intention  of  the 
legislature  that  this  provision  should  empower  the  board 
to  take  up  the  question  of  the  review  of  assessments 
made  in  1898,  at  their  January  meeting,  1899. 

The  motion  will  be  denied.  ^^^  .^^  ^^^^ 


The  West  Chicago  Street  Railroad  Company 
The  City  of  Chicago. 

Opiniewi  filed  February  i7,  1899, 

The  questions  in  this  case  are  disposed  of  by  the  opinion  in 
West  Chicago  Street  Eailway  Co,  v,CUy  of  Chicago^  ante,  p.  339. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HoDSON,  Judge,  presiding. 

Egbert  Jamieson,  and  John  D.  Adair,  for  appellant. 

Charles  S.  Thornton,  John  A.  May,  and  Edward 
J.  Hill,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  question  presented  on  this  record  is  the  same  as 
that  presented  in  West  Chicago  Street  Railway  Co.  v.  City  of 
Chicago,  {ante,  p.  339.)  What  is  said  there  disposes  of  the 
questions  here  presented. 

The  judgment  of  the  county  court  of  Cook  county  will 
be  reversed.  jydgmeat  reversed. 
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The  Illinois  JSteel  Company 

V. 

Henry  Bauman. 

Opinion  filed  February  11  y  1899. 

1.  Master  and  servant — servant  does  not  a^ssume  every  risk  inci- 
dent to  employment.  While  one  employed  in  a  steel  mill  to  cool  molten 
metal  by  pouring  water  upon  the  moulds  assumes  the  risk  of  ex- 
plosions from  the  unavoidable  escape  of  small  quantities  of  slag 
from  the  ladle  to  the  moulds,  he  does  not  assume,  as  a  matter  of 
law,  the  risk  of  an  explosion  due  to  the  intentional  act  of  another 
employee  in  pouring  a  large  quantity  of  slag  into  a  mould. 

2.  Fellow-servants — servants  of  same  master  are  not  necessarily 
fellow-servants.  If  the  business  of  the  master  is  divided  into  sepa- 
rate departments,  a  laborer  in  one  department  is  not  necessarily 
a  fellow-servant  with  a  laborer  in  another. 

3.  Same — when  question  of  fellow-servants  is  for  the  jury.  Whether 
employees  in  a  steel  mill  are  fellow-servants  is  a  question  properly 
left  to  the  jury,  under  evidence  tending  to  prove  that  they  were 
under  different  foremen,  worked  in  different  parts  of  the  plant, 
not  within  sight  or  hearing  of  each  other,  and  were  not  brought 
directly  together  in  the  discharge  of  their  duties, 

lUinois  Steel  Co,  v.  Bauman^  78  111.  App.  73,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  John  Small,  Judge,  pre- 
siding. 

Garnsey  &  Knox,  and  William  Duff  Haynie,  (E.  H. 
Gary,  of  counsel,)  for  appellant. 

John  W.  D'Arcy,  (George  S.  House,  of  counsel,)  for 
appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  appellee  obtained  a  judgment  against  the  appel- 
lant company  in  the  circuit  court  of  Will  county  in  an 
action  on  the  case  for  damages  sustained  by  reason  of 
personal  injuries  received  while  in  the  employ  of  the 
company.   This  is  an  appeal  from  a  judgment  of  the  Ap- 
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pellate  Court  for  the  Second  District  afl&rming  that  of  the 
circuit  court. 

The  sufficiency  of  the  declaration  was  not  challeng^ed 
by  demurrer,  but  the  plea  of  not  guilty  was  interposed. 
At  the  close  of  the  evidence  for  the  appellee  the  appel- 
lant company  moved  the  court  to  exclude  the  evidence 
and  to  instruct  the  jury  empaneled  to  try  the  issues  in 
the  case  to  return  a  verdict  that  it  was  not  guilty.  The 
court  denied  the  motion  and  the  company  saved  excep- 
tions. The  cause  was  then  submitted  to  the  jury  upon 
the  evidence  produced  in  behalf  of  appellee.  But  one 
instruction  was  given,  and  that  at  the  instance  of  the 
appellee.  It  defined  the  relation  of  fellow-servant,  and  it 
is  not  urged  the  definition  given  is  in  anywise  objection- 
able. No  complaint  is  made  of  rulings  of  the  court  as 
to  the  admissibility  of  evidence.  The  record  therefore 
presents  but  a  single  question:  whether  the  circuit  court 
erred  in  overruling  the  motion  of  appellant  to  exclude  the 
testimony  and  peremptorily  direct  a  verdict  in  its  favor. 

It  appeared  in  the  testimony  the  appellant  company, 
at  the  time  appellee  was  injured,  was  engaged  in  manu- 
facturing steel  from  iron  ore,  and  maintained  a  large 
plant  at  Joliet,  comprising  a  number  of  buildings  and 
structures.  One  of  the  buildings  was  known  as  the  "con- 
verting room"  or  "mill."  In  the  converting  room  of  this 
"mill"  were  two  large  vessels,  in  which  melted  iron  was 
converted  into  steel  by  the  Bessemer  process.  After  the 
process  of  conversion  has  been  completed,  the  product, 
in  molten  condition,  is  drawn  from  the  vessels  into  a 
large  receptacle  termed  a  "ladle,"  from  which  it  is  drawn, 
through  an  opening  in  the  bottom  of  the  ladle,  into  iron 
moulds.  The  capacity  of  the  ladle  is  equal  to  that  of  six 
of  the  moulds.  These  moulds,  in  groups  of  six  in  number, 
are  brought  into  the  converting  room  upon  cars  and  made 
to  pass  under  the  ladle.  The  ladle  is  provided  with  a 
tube  in  the  bottom  thereof,  to  allow  the  melted  metal  to 
run  from  it  into  the  moulds.     The  tube  is  opened  and 
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closed  by  means  of  a  lever  operated  by  an  employee 
called  a  "pourer."  A  substance  called  "slag"  is  always 
present  in  the  metal  in  the  ladle.  It  is  lighter  than  the 
metal,  and  most  usually  rises  to  the  top.  If  slag  is  per- 
mitted to  enter  the  moulds  it  is  likely  to  cause  an  ex- 
plosion when  the  moulds  are  cooled  for  the  purpose  of 
removing  their  contents.  It  is  the  duty  of  the  pourer  to 
so  manipulate  the  lever  as  to  stop  the  flow  from  the  ladle 
the  moment  he  sees,  from  its  color,  that  slag  is  beginning 
to  enter  the  moulds.  The  admission  of  slag  into  a  mould 
in  a  quantity  equal  to  the  depth  of  one-half  an  inch  with- 
in the  mould  would  likely  cause  an  explosion  when  the 
mould  is  cooled  and  uncapped.  It  is  the  duty  of  the  pourer 
to  exercise  care  to  prevent  slag  from  entering  the  moulds, 
but  it  is  apparent  that  exercise  of  ordinary  care  in  this 
regard  will  not  always  avail  to  wholly  prevent  the  es- 
cape of  slag  from  the  ladle  into  the  moulds.  The  slag 
being  usually  at  the  top  of  the  metal  within  the  ladle 
will  not  make  its  appearance  until  the  contents  of  the 
ladle  are  well  nigh  exhausted,  and  its  presence  is  there- 
fore to  be  expected  when  the  last  one  of  the  six  moulds 
is  being  filled.  As  soon  as  the  slag  commences  to  pass 
from  the  ladle  it  is  the  duty  of  the  pourer  to  shut  it  off 
from  the  moulds  and  to  cause  it  to  be  emptied  from  the 
ladle  into  a  receptacle  called  a  "butt,"  which  is  provided 
for  the  purpose  of  receiving  and  holding  it.  When  the 
contents  of  the  ladle  proper  to  be  received  in  the  moulds 
has  been  emptied  therein  the  moulds  are  closed  by  a  cov- 
ering called  a  "cap,"  and  the  cars  upon  which  they  are 
loaded  are  moved  out  of  the  converting  room  upon  a  track 
which  leads  to  another  building  where  the  contents  of  the 
moulds,  after  they  have  cooled  and  hardened,  are  removed 
from  the  moulds  by  a  process  called  "stripping."  The 
product  is  then  called  "ingots"  or  "billets"  of  steel.  After 
•passing  out  of  the  converting  mill,  but  before  reaching 
the  department  of  appellant's  plant  where  the  moulds 
are  stripped  from  the  billets,  the  cars  containing  the 
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moulds  are  stopped  at  a  platform  erected  beside  the 
track,  for  the  purpose  of  preparing  the  ingots  or  billets 
for  the  final  process  of  stripping  the  moulds  from  thSm. 
This  is  accomplished  by  chilling  the  moulds  with  water 
from  a  hose  and  removing  the  caps.  On  the  occasion 
when  the  appellee  was  injured  he  was  stationed  on  that 
platform  and  engaged  as  an  employee  of  the  appellant 
company  in  throwing  water  from  the  hose  upon  the  moulds 
and  removing  the  caps  therefrom.  One  James  Bartley 
was,  on  the  same  occasion,  employed  as  pourer  of  the 
metal  from  the  ladle  to  the  moulds  in  the  converting 
room.  It  appeared  that  though  Bartley  knew  that  if 
slag  was  allowed  to  pass  into  the  mould,  even  in  such 
small  quantity  as  one-half  of  one  inch  in  thickness,  it 
would  almost  inevitably  cause  the  mould  to  explode  when 
uncapped,  he  purposely  allowed  slag  to  flow  from  the 
ladle  into  the  last  or  sixth  of  a  group  of  moulds  in  such 
quantity  that  it  filled  said  mould  to  the  extent  of  one 
foot  in  thickness  of.  the  slag.  It  further  appeared  that 
when  that  mould  was  stopped  at  the  platform  where  the 
appellee  was  stationed  it  fell  to  the  appellee  to  chill  and 
uncap  the  same,  and  in  so  doing  the  mould  exploded  with 
great  force  and  violence,  whereby  a  large  quantity  of  the 
molten  metal  was  thrown  upon  the  head,  shoulders,  arms 
and  other  parts  of  the  person  of  the  appellee,  severely 
burning  and  injuring  him. 

It  is  urged  by  the  appellant  company  that  explosions 
of  the  moulds  constitute  one  of  the  usual  and  ordinary 
perils  of  the  employment  of  those  engaged  in  the  work 
of  cooling  and  uncapping  the  moulds,  and  is  therefore 
assumed  by  one  accepting  such  employment,  and  further, 
that  the  pourer  bore  the  relation  of  fellow- servant  to  one 
so  engaged;  and  for  these  reasons  it  is  urged  the  court 
should  have  excluded  the  evidence  from  the  jury  and  di- 
rected a  peremptory  verdict  of  not  guilty. 

It  appeared  from  the  evidence  that  notwithstanding 
the  exercise  of  ordinary  care  by  the  pourer  to  prevent 
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the  passage  of  slag-  into  the  moulds  some  slag"  would  at 
times  find  its  way  from  the  ladle  into  a  mould  and  that 
explosions  would  at  times  probably  occur.  It  was  not, 
however,  reasonably  to  be  apprehended  that  the  pourer 
w^ould  fail  to  detect  the  presence  of  any  considerable 
quantity  of  slag,  and  that  therefore  explosions  would  but 
infrequently  occur,  if  at  all,  and  would,  in  any  event,  be 
but  slight  in  character  and  not  likely  to  be  followed  by 
any  serious  results.  "An  employee  does  not  assume  all 
the  risks  of  a  service  in  which  he  may  be  engaged,  but  he 
assumes  only  ordinary,  obvious  or  known  risks."  (Wood 
on  Master  and  Servant,  385.)  The  servant  assumes  only 
such  risks  as  are  incident  to  his  employment  or  as  are 
usual  or  ordinary,  and  which  remain  so  incident  after 
the  master  has  taken  reasonable  care  to  prevent  them, 
(Chicago  and  Altoii  Railroad  Co.  v.  House,  172  111.  601.)  A 
servant  assumes  risks  of  known  dangers — such  as  are 
so  obvious  that  knowledge  of  their  existence  may  be 
fairly  presumed;  but  the  law  does  not  imply  that  he  has 
any  notice  of  dangers  not  obvious  to  the  senses,  and  aris- 
ing out  of  extraordinary  circumstances.  (Pittsburg  Bridge 
Co.  V.  Walker^  170  111.  550.)  Appellee,  it  may  be  conceded, 
assumed  all  of  the  ordinary,  obvious  or  known  risks  of 
the  service  in  which  he  was  engaged.  The  danger  aris- 
ing from  explosions,  which  were  liable  to  happen  from 
the  unavoidable  escape  of  small  quantities  of  slag  from 
the  ladle  into  the  moulds,  it  may  also  be  conceded  was 
one"  of  the  ordinary  and  known  risks,  and,  as  such,  was 
assumed;  but  it  cannot  be  said  that  an  explosion  occa- 
sioned by  the  intentional  act  of  a  pourer  in  purposely 
permitting  slag  to  pass  into  the  moulds  in  a  quantity 
known  to  be  dangerous  is,  as  a  matter  of  law,  one  of 
the  ordinary,  usual  and  known  risks  of  his  employment. 
Whether  it  is  so  is  a  question  of  fact — not  of  law.  The 
evidence  justified  the  submission  of  the  question  to  the 
jury  as  a  question  of  fact. 
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The  court  havinjif  correctly  defined  to  the  jury  the 
relation  of  fellow-servant,  it  only  remains  to  determine 
whether  the  evidence  justified  the  submission  of  that 
question  to  the  jury  as  a  question  of  fact.  Appellee  and 
the  pourer,  Hartley,  were  employees  of  the  same  master 
and  were  engaged  in  the  promotion  of  the  general  enter- 
prise of  the  master.  But  we  recognize  the  rule  that  if 
the  business  of  the  employer  is  divided  into  separate  de- 
partments a  laborer  in  one  department  is  not  necessarily 
a  fellow-servant  with  a  laborer  in  another  and  separate 
department,  though  both  are  servants  of  the  same  mas- 
ter. In  order  that  workmen  be  fellow-servants  within 
the  rule  which  obtains  in  this  State,  it  is  not  sufl&cient 
they  are  serving  the  same  master,  but  it  is  essential  they 
shall,  at  the  time  of  the  injury  complained  of,  be  actually 
co-operating  with  each  other  in  the  particular  business 
in  hand  in  the  same  line  of  employment,  or  that  their  du- 
ties are  such  as  to  bring  them  into  habitual  association, 
so  that  they  may  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution.  This  has  been  de- 
clared so  often  by  this  court  to  be  the  rule  it  is  unnec- 
essary any  of  the  numerous  decisions  should  be  cited. 
The  evidence  tended  to  show  that  Bartley  was  employed 
in  one  department  of  appellant's  plant  denominated  the 
converting  room  or  mill,  which  was  devoted  to  a  par- 
ticular branch  of  its  business, — i.  e.,  converting  iron  into 
steel.  The  process  of  conversion  left  the  steel  in  a  mol- 
ten condition  in  the  moulds  hereinbefore  mentioned.  It 
maintained  another  department  of  its  business  which 
was  devoted  to  the  work  of  removing  the  steel  from  the 
moulds,  called  "stripping"  the  moulds.  The  evidence 
further  tended  to  show  the  first  step  in  the  process  of 
stripping  was  performed  by  appellee.  The  converting 
mill  and  the  employees  therein  were  under  the  control 
of  a  superintendent,  and  the  appellee  was  subject  to  the 
control  of  another  and  different  principal  servant,  called 
the  "yard  foreman."    The  further  tendencies  of  the  evi- 
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dence  were,  the  pourer  and  the  appellee  were  not  sta- 
tioned in  the  same  building  or  within  sight  or  hearing  of 
each  other,  and  that  the  usual  duties  of  their  respective 
employments  did  not  bring  them  into  habitual  or  even 
temporary  association.  In  this  state  of  the  proof;  whether 
the  appellee  and  the  pourer  were  directly  co-operating 
in  a  particular  business  in  the  same  line  of  employment, 
or  whether  their  usual  duties  brought  them  into  habitual 
consociation  so  that  they  might  exercise  an  influence, 
each  upon  the  other,  promotive  of  proper  caution,  was 
a  question  of  fact  for  the  jury. 

The  errors  assigned  are  not  well  taken,  and  the  judg- 
ment must  be  and  is  affirmed.  judgment  afflrmed. 


Frances  L.  Hobbie  et  ah 

V. 

Marianna  a.  Ogden  et  aL  lj84  issj 

Opinion  filed  Fehruanj  17^  1899, 

1.  Deeds— n^Zc  as  to  vesting  of  realty  applicable  also  to  personalty.  The 
principles  of  law  applicable  to  the  vesting^  of  real  estate  apply  gen- 
erally to  personal  property  arising-  from  the  conversion  of  realty 
into  personal  property  under  the  terms  of  a  trust  deed. 

2.  Same — tcord  ""heirs"  usually  limits  the  estate  granted.  Words  in  a 
trust  deed  requiring*  a  re-conveyance  by  the  trustee  to  the  grantor 
"or  his  heirs**  upon  the  termination  of  a  life  use  for  the  benefit 
of  the  grantor's  divorced  wife,  are  words  of  limitation  and  not  of 
purchase,  where  they  denote  the  heirs  of  the  grantor  generally,  or 
the  whole  line  of  heirs  in  succession,  thereby  limiting  and  marking 
out  the  estate  granted. 

3.  Same— it7iC7i  deed  does  not  create  an  alternative  remainder  in  grantor 
'*or  his  heirs.'*  A  trust  deed,  made  to  carry  out  a  divorce  decree  by 
carving  out  an  equitable  life  estate  for  the  use  of  the  grantor's  di- 
vorced wife,  which  provides  that  upon  the  termination  of  the  life 
estate  the  trustee  shall  re-convey  to  the  grantor  "or  his  heirs,"  does 
not  create  a  remainder  in  any  one,  but  merely  stipulates  for  a  re- 
conveyance of  the  title  which  equitably  remained  in  the  grantor 
subject  to  the  trust,  and  the  grantor's  devisee  may  enforce  the  re- 
conveyance in  equity.  {Strode  v.  McConnick,  158  Ill,142,di8tinguished.) 

Hobbie  V.  Ogden^  72  111.  App.  242,  reversed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  O,  H.  Horton,  Judge, 
presiding. 

William  R.  Hunter,  (Marvin  Blanchard,  of  coun- 
sel,) for  appellant  Frances  L.  Hobbie: 

A  will  takes  effect  upon  the  death  of  the  testator — ^in 
many  cases  long  after  the  same  has  been  executed;  while 
a  deed  takes  effect  instantly  upon  its  delivery,  and  is  ef- 
fective during  the  lifetime  of  the  grantor.  For  this  rea- 
son many  of  the  rules  of  construction  applicable  to  wills 
cannot  be  applied  to  deeds.    King  v.  Rea,  56  Ind.  14. 

Greater  latitude  is  allowed  in  the  construction  of  wills 
than  in  deeds.  Technical  rules  are  not  so  rigidly  applied 
in  wills  as  in  the  construction  of  deeds.  Butler  v.  Iluestis, 
68  111.  595;  Brownfield  v.  WiUon,  78  id.  467. 

By  will  a  fee  may  be  mounted  upon  a  fee,  commonly 
called  an  executory  devise.  But  such  cannot  be  done  b3'^ 
deed.  Siegwald  v.  Siegwald,  37  111.  431;  Glover  v.  Condell, 
163  id.  566. 

The  question  is  not  what  the  parties  to  the  deed  may 
have  intended  to  do,  but  **What  is  the  meaning  of  the 
words  used?" — a  most  important  distinction  in  all  classes 
of  construction,  and  the  disregard  of  which  often  leads 
to  erroneous  conclusions.    2  Devlin  on  Deeds,  837. 

The  law  favors  the  vesting  of  estates,  and  will  con- 
strue an  instrument  as  creating  a  vested  interest,  if  pos- 
sible. Ducker  v.  Burnham,  146  111.  22;  Scqfleld  v.  Olcott,  120 
id.  362;  Kellett  v.  Shcpard,  139  id.  433;  4  Kent's  Com.  203. 

The  law  presumes  the  words  of  postponement  relate 
to  the  enjoyment  of  the  remainder  rather  than  to  the 
vesting  thereof,  and  the  intent  to  postpone  the  vesting 
of  the  estate  must  be  clear  and  manifest.  Dtccker  v.  Bum- 
ham,  146  111.  22;  Heilman  v  Heilmnn,  129  Ind.  59. 

It  is  a  further  principle  of  construction  of  deeds,  that 
if  the  terms  therein  vest  a  fee  in  the  first  taker,  other 
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parts  of  the  instrument  showing  an  intention  to  give  a 
less  estate  will  not  control.     Palmer  v.  Cook,  159  111.  300. 

Courts  are  disposed  to  adopt  such  construction  as  will 
give  an  estate  of  inheritance  to  the  first  donee.  Leiter  v. 
Sheppard,  85  111,  242;  Shearman  v.  Worcester,  26  Iowa,  272. 

When  a  fee  is  devised  by  a  clause  or  clauses,  and  other 
portions  or  clauses  are  relied  upon  as  limiting  or  quali- 
fying the  estate  thus  given,  they  should  be  such  as  show 
the  clear  intention  of  the  grantor  to  thus  limit  or  qualify 
the  estate  granted.  Such  an  intent  should  clearly  and 
unequivocally  appear.     Oiles  v.  Anslow,  128  111.  187. 

If  a  fee  be  devised  by  the  express  terms  of  the  first 
clause,  a  gift  over  by  the  second  can  only  take  place  as 
an  executory  devise  by  will, — not  by  deed.  Wilson  v.  Tur- 
ner, 164  111.  398. 

An  estate  is  contingent  when  the  right  of  enjoyment 
is  to  accrue  on  an  event  which  is  dubious  and  uncertain. 
Fearne  on  Remainders,  1. 

If  it  be  uncertain  whether  the  use  or  estate  limited 
in  futuro  shall  ever  vest,  that  use  or  estate  is  said  to  be 
in  contingency.     4  Kent,  202. 

Pence  &  Carpenter,  for  appellant  Lydia  H.  Cone: 
The  words  "or  his  heirs"  are  technically  w^ords  of  lim- 
itation, but  are  also  words  of  purchase,  and  always  have 
that  operation  when  it  sufficiently  appears  that  the  term 
is  used  to  designate  a  particular  person  or  a  class  of  per- 
sons who  may  stand  in  that  relation.  Ehey  v.  Adams,  135 
111.  80;  Salisbury  y.  Petty,  3  Hare,  85;  Oirdlestone  v.  Doe,  2 
Sim.  225;  Rob  v.  Belt,  12  B.  Mon.  643;  In  re  Porter's  Trust, 
4  K.  &  J.  188;  Wren  v.  ITynes,  2  Mete.  129;  Cook  v.  DeVandes, 
9  Ves.  199;  Cripchase  v.  Simpson,  16  Sim.  485;  Montague  v. 
Nucella,  1  Russ.  146;  Gittings  v.  McDermott,  2  M.  &  K.  69; 
Blundell  Y.CJiapman,  33  Beav.  648;  Penley  v.  Penley,  12  id. 
547;  Jacobs  v.  Jacobs,  16  id.  557;  Timmins  v.  Stackhaiise,  27 
id.  434;  Butler  v.  Bushnell,  3  M.  &  K.  232;  Finlason  v.  Tat- 
lock,  L.  R.  9  Eq.  258;  1  Jarman  on  Wills,  516. 
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The  principle  distinguishing-  a  contingent  from  a 
vested  estate  in  personal  property  is,  that  where  there 
is  a  present  or  immediate  gift,  and  the  payment  is  post- 
poned to  some  future  day,  then  such  gift  is  vested;  but 
where  there  is  no  gift  except  in  the  directions  to  pay 
over  or  divide  the  estate,  then  such  gift  becomes  vested 
only  upon  the  happening  of  the  event  upon  which  the 
estate  is  to  be  distributed.  The  subject  matter  in  con- 
troversy is  personal  property.  Land  devised  to  be  sold 
and  the  proceeds  distributed  is  a  devise  of  the  proceeds, 
and  not  of  the  land.  Ebey  v.  Adams,  135  111.  85;  Cr-erar  v. 
Williams^  145  id.  640;  Baker  v.Gopenbarger,  15  id.  103;  Jen- 
nings V.  Smith,  29  id.  116. 

A  present  interest  only  passes  by  deed,  discharge  or 
release,  unless  a  future  or  contingent  interest  is  expressly 
mentioned  in  the  instrument,  and  is  sought  thereby  to  be 
transferred,  controlled,  disposed  of  or  released.  Rich  v. 
Lord,  18  Pick.  322;  Gliwer  v.  Condell,  163  111.  566;  Stryker 
V.  Mott,  28  N.  Y.  82. 

Wilson,  Moore  &  McIlvaine,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  is  a  controversy  concerning  the  right  to  recover 
a  trust  fund  from  the  executors  and  trustees  of  the  estate 
of  William  B.  Ogden,  deceased,  who  are  the  appellees,  in 
which  they  dispute  the  right  of  either  of  the  appellants 
to  call  them  to  account.  The  appellants  have  prosecuted 
separate  appeals,  and  each  claims  the  right  to  recover 
such  fund  and  denies  the  right  of  the  other  appellant  to 
it  or  any  part  of  it. 

The  facts  are  as  follows:  On  May  21,  1853,  Albert  G. 
Hobble  was  owner  in  fee  of  lots  5  and  6,  in  block  13,  in 
Port  Dearborn  addition  to  Chicago,  and  on  that  day  a 
decree  had  been  entered  in  the  court  of  common  pleas 
in  said  city  divorcing  his  wife,  Eleanor  O.  Hobble,  from 
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him,  by  which  decree  they  were  ordered  to  convey  said 
lots  to  William  B.  Ogden,  as  trustee,  for  said  Eleanor  O. 
Hobbie  during-  her  natural  life.  In  obedience  to  the  said 
decree  a  trust  deed  was  executed  the  same  day,  and  it  is 
as  follows: 

"This  indenture,  made  this  21st  day  of  May,  in  the  year 
1853,  between  Albert  G.  Hobbie,  of  the  county  of  Kanka- 
kee, in  the  State  of  Illinois,  and  Eleanor  O.  Hobbie,  of 
Cook  county,  in  said  State,  and  William  B.  Ogden,  of  Cook 
county,  in  said  State,  trustee,  as  hereinafter  provided: 

''Wltnesseth:  Whereas  a  decree  of  divorce  between  Al- 
bert G.  Hobbie  and  Eleanor  O.  Hobbie  has  this  day  been 
entered  in  the  Cook  county  court  of  common  pleas,  by 
which,  among  other  things,  it  is  ordered  that  said  Albert 
G.  Hobbie  and  Eleanor  O.  Hobbie  shall  convey,  by  deed 
to  William  B.  Ogden,  trustee,  the  premises  hereinafter 
mentioned  and  described: 

"Now,  therefore,  in  pursuance  of  said  decree,  and  for 
the  purpose  of  carrying  out  the  same,  and  for  provid- 
ing for  the  support  and  maintenance  of  said  Eleanor  O. 
Hobbie  during  her  natural  life,  and  for  the  support  and 
education  of  Lydia  Harper  Hobbie  and  Orlanda  Reeves 
Hobbie,  daughters  of  said  Eleanor  O.  Hobbie,  the  said 
Albert  G.  Hobbie  and  the  said  Eleanor  O.  Hobbie  do  here- 
by grant,  bargain,  sell  and  convey  unto  said  William  B. 
Ogden,  in  trust,  as  hereinafter  stated,  in  fee  simple  and 
free  from  all  encumbrance,  lots  number  five  (5)  and  six  (6), 
in  block  number  thirteen  (13),  in  Port  Dearborn  addition 
to  Chicago,  as  it  was  originally  laid  out  and  sold  by  the 
United  States,  reference  being  had  to  the  plat  thereof 
on  record  in  the  recorder's  ofiice  of  said  county  of  Cook, 
being  ninety-six  (96)  feet  on  Wabash  avenue  and  extend- 
ing back  the  depth  of  said  lot;  to  have  and  to  hold  said 
premises  unto  the  said  Ogden  upon  the  following  trusts 
and  conditions,  to- wit: 

''First — To  pay  all  taxes  and  assessments  upon  the 
property  and  fund  hereby  created,  and  such  reasonable 
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costs  and  expenses  as  may  be  necessary  in  the  execu- 
tion of  this  trust,  including"  a  reasonable  compensation 
to  the  trustees. 

''Second — To  pay  said  Eleanor  O.  Hobbie  the  rents, 
issues  and  profits  of  said  property  for  the  support  of 
herself  and  the  support  and  education  of  her  children, 
Lydia  Harper  Hobbie  and  Orlanda  Reeves  Hobbie,  until 
the  sale  of  the  premises  as  herein  provided. 

''TJiird — To  sell  said  premises  in  whole  or  in  parcels, 
at  as  early  a  period  as  the  same  can  be  done  without 
sacrifice,  upon  the  best  terms  possible,  either  for  cash  or 
on  credit,  and  upon  such  sale  to  make  all  such  convey- 
ances as  mdiy  be  necessary  to  vest  in  the  purchaser  a 
good  and  sufficient  title  to  the  same. 

''Fourth — To  invest  and  re-invest,  from  time  to  time, 
the  fund  so  arising  from  such  sale  by  loaning  the  same 
at  the  highest  rate  of  legal  interest,  such  loans  to  be  se- 
cured upon  unencumbered  real  estate  of  at  least  double 
the  value  of  the  amount  secured  thereon,  exclusive  of 
buildings  and  improvements  thereon. 

''Fifth — The  interest  arising,  either  from  the  credit 
given  on  sales  or  from  the  loaning  of  the  fund,  to  be  paid 
semi-annually  to  the  said  Eleanor  O.  Hobbie  during  her 
natural  life,  for  the  support  of  herself  and  the  support 
and  education  of  her  two  daughters,  Lydia  and  Orlanda. 

''Sixth — Upon  the  death  of  the  said  Eleanor  O.  Hobbie 
said  trustee  shall  transfer,  convey,  pay  over  and  deliver 
to  the  said  Albert  G.  Hobbie,  or  his  heirs,  the  said  trust 
fund,  and  the  property,  assets  and  securities  arising  out 
of  or  belonging  to  the  same,  excepting  only  therefrom  the 
rents,  issues,  profits  and  interest  paid  to  the  said  Eleanor 
O.  Hobbie,  as  hereinbefore  provided,  and  the  costs,  ex- 
penses and  disbursements  incurred  in  the  execution  of 
this  trust. 

**And  the  said  Albert  G.  Hobbie  hereby  covenants  with 
said  trustee  that  the  said  premises  are  free  and  clear 
from  all  encumbrance,  and  that  he  is  seized  of  a  perfect, 
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sure  and  absolute  title  in  fee  simple,  and  has  full  power 
to  convey  the  same,  and  the  said  premises  against  any 
person  lawfully  claiming-  or  to  claim  the  same  he  will 
forever  warrant  and  defend.  And  the  said  William  B. 
0§:den,  as  aforesaid  trustee,  hereby  covenants  and  ag^rees 
to  accept  this  trust,  and  to  well  and  faithfully  perform, 
fulfill  and  execute  all  and  singular  the  trusts  hereinbe- 
fore declared,  according"  to  the  tenor  and  effect,  true  in- 
tent and  meaning  thereof. 

"In  witness  whereof  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

Albert  G.  IJobbie,  [Seal.] 
Eleanor  O.  Hobbie,  [Seal.] 
W.  B.  Ogden.  [Seal.]" 

William  B.  Ogden  having  formally  accepted  the  trust 
in  the  instrument,  entered  upon  the  discharge  of  his 
duties  and  sold  the  property  for  ?20,000,  and  loaned  the 
money  without  real  estate  security,  in  violation  of  the 
terms  of  the  trust,  by  reason  whereof  it  was  lost.  He 
died  testate  in  the  year  1877,  and  the  executors  and  trus- 
tees of  his  estate  are  appellees.  Albert  G.  Hobbie  was 
married  three  times,  and  Eleanor  O.  Hobbie  was  his  sec- 
ond wife.  His  third  wife  was  Frances  L.  Hobbie,  one  of 
the  appellants,  and  he  died  in  1868,  leaving  her  as  his 
widow,  and  William  M.  Hobbie  issue  of  the  first  marriage, 
Lydia  Harper  Hobbie  and  Orlanda  Reeves  Hobbie  chil- 
dren of  the  second  marriage,  who  are  mentioned  in  the 
trust  deed,  and  Walter  S.  Hobbie  and  Isaac  R.  Hobbie 
children  of  the'  third  marriage,  his  heirs-at-law.  The 
appellant  Prances  L.  Hobbie  is  the  sole  executrix  of  his 
will,  and  he  devised  all  his  property  to  her  for  her  life, 
subject  to  a  charge  for  the  nurture,  support  and  educa- 
tion of  said  Walter  S.  Hobbie  and  Isaac  R.  Hobbie  during 
their  minority,  with  remainder  to  Walter  S.  Hobbie  and 
Isaac  R.  Hobbie,  or  the  survivor  of  them.  After  the  di- 
vorce Eleanor  O.  Hobbie  was  married  to  Leander  Read, 
and  she  died  April  3, 1895,  when  the  equitable  life  estate 
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created  by  the  trust  deed  came  to  an  end  and  the  trust 
thereby  declared  ceased.  After  the  death  of  Albert  G. 
Hobble  his  son  William  M.  Hobbie  died  October  18,  1878, 
leaving  a  widow,  Charlotte  A,  Hobbie.  Orlanda  Reeves 
Hobbie  was  married  to  Adelbert  E.  Brown,  and  died  June 
1,  1889,  leaving  her  said  husband  and  three  children. 
Lydia  Harper  Hobbie  was  married  to  Pinkney  Cone,  and 
she  is  one  of  the  appellants. 

The  appellant  Frances  L.  Hobbie,  the  executrix  of  the 
last  will  of  said  Albert  G.  Hobbie,  filed  her  bill  in  this 
case  to  recover  the  principal  of  the  trust  fund,  with  inter- 
est from  the  death  of  said  Eleanor  O.  Read,  making  said 
lieirs-at-law  of  said  Albert  G.  Hobbie  and  the  executors 
and  trustees  of  the  estate  of  William  B.  Ogden  defend- 
ants. Those  appellees  who  are  executors  and  trustees 
answered,  denying  the  right  of  the  complainant  to  the 
trust  fund  or  any  part  of  it.  The  appellant  Lydia  Harper 
Cone  answered  with  a  like  denial  of  any  right  to  the  fund, 
and  filed  her  cross-bill.  She  was  one  of  the  children  of 
the  second  marriage  and  one  of  those  mentioned  in  the 
trust  deed,  and  by  her  cross-bill  she  claimed  that  those 
who  were  entitled  to  the  fund  were  herself  and  Isaac  R. 
Hobbie  and  Walter  S.  Hobbie,  who  were  the  children  of 
Albert  G.  Hobbie  living  at  the  death  of  Eleanor  O.  Read, 
when  the  life  estate  terminated.  The  executors  and  trus- 
tees of  Ogden  answered  the  cross-bill,  alleging  that  the 
complainant  therein  was  barred  by  a  release  executed  in 
1879  by  her  and  her  said  mother,  Eleanor  O.  Read,  and 
her  sister,  Orlanda  Reeves  Brown,  Upon  a  hearing  the 
bill  and  cross -bill  were  both  dismissed,  and  the  complain- 
ant in  each  bill  appealed  to  the  Appellate  Court,  where 
the  decree  was  affirmed. 

The  claim  of  the  appellant  Prances  L.  Hobbie  is  that 
the  remainder  after  the  life  estate  of  Eleanor  O.  Read 
was  vested  in  Albert  G.  Hobbie,  who  owned  the  fee  and 
granted  the  life  estate  out  of  it,  and  that  such  remainder 
passed  by  his  will.     If  this  claim  is  valid  and  she  is  enti- 


Digiti 


zed  by  Google 


Feb.  'MJ  HoBBiE  V.  Ogden.  365 

tied  to  the  fund  no  defense  was  shown  by  the  executors 
or  trustees  as  against  her  right.  The  appellant  Lydia 
Harper  Cone  insists  that  the  remainder  was  a  contingent 
one;  that  the  words  "or  his  heirs"  are  words  of  purchase 
and  not  of  limitation,  meaning  the  same  as  children,  and 
not  embracing  all  those  designated  by  law  to  take  the 
estate  as  heirs,  and  that  only  those  children  of  Albert  G. 
Hobbie  who  were  living  at  the  death  of  Eleanor  O.  Read 
were  entitled  to  any  portion  of  the  fund.  She  also  com- 
plains that  the  circuit  court  would  not  permit  her  to 
impeach  the  release  set  up  by  the  executors  and  trustees, 
but  if  she  had  no  right  to  the  fund,  or  any  part  of  it,  the 
action  of  the  court  in  that  regard  would  do  no  harm. 

The  real  estate  conveyed  by  the  trust  deed  was  to 
be  converted  into  personal  property,  but  the  principles 
applicable  to  the  vesting  of  real  estate  apply  generally 
in  the  case  of  personal  property,  and  that  feature  of  the 
case  will  make  no  difference  in  the  decision.  Carper  v. 
Croi^;^,  149  111.  465. 

There  have  been  a  great  many  cases  in  which  the 
question  whether  a  gift  or  grant  was  alternative  in  its 
character,  or  whether  it  was  to  take  effect  as  such  gift  or 
grant  in  the  future,  has  been  considered,  and  the  learned 
counsel  who  have  argued  this  case  have  collected  such 
cases  and  presented  them  with  much  ability.  In  those 
cases  the  well  established  rules  have  been  applied  in  the 
construction  of  various  instruments,  but  the  proper  rules 
to  be  applied  are  not  in  dispute.  The  words  "his  heirs," 
used  in  this  instrument,  are  usually  words  of  limitation, 
denoting  heirs  generally  or  the  whole  line  of  heirs  in  suc- 
cession, and  therefore  limiting  or  marking  out  the  estate 
granted;  but  they  may  be  words  of  purchase  where  used  to 
designate  a  particular  person  or  persons  who  may  stand 
in  the  relation  of  heirs  at  the  happening  of  a  certain 
event  or  at  a  certain  period  in  the  future,  and  the  gift  or 
grant  may  be  alternative.  So,  also,  adverbs  of  time  ordi- 
narily refer  only  to  the  time  when  the  estate  will  vest 
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in  possession  and  not  when  it  will  vest  in  interest;  but  if 
there  is  no  direct  gift  or  g'rant  to  take  effect  in  the  pres- 
ent, and  the  element  of  futurity  is  annexed  to  the  sub- 
stance of  the  gift  itself,  such  terms  may  create  an  estate 
to  commence  in  interest,  and  not  in  possession,  merely, 
at  such  future  time.  These  rules  were  considered  in  Ebe7j 
V.  Adams,  135  111.  80,  where  a  testator  devised  his  property 
to  his  widow  for  life  or  during  her  widowhood,  and  at  the 
termination  of  that  estate  he  directed  the  estate  to  be 
sold  and  a  certain  balance  of  the  proceeds  to  be  distrib- 
uted among  his  children  who  were  named,  or  their  heirs. 
The  gift  consisted  only  in  the  direction  to  distribute,  and 
it  was  held  that  the  fixed  period  for  distribution  was  the 
time  when  the  legacies  would  vest,  and  that  they  were 
alternative  as  between  the  children  and  their  heirs. 

It  is  argued  that  the  term  '*or  his  heirs"  meant  that  the 
re-conveyance  should  be  to  Albert  G.  Hobbie,  if  he  was 
living,  or  to  his  heirs  if  he  was  dead, — and  that  is  the 
evident  purport  of  the  language,  since  he  could  have  no 
heirs  if  he  should  be  living.  But  such  words  or  equiva- 
lent language  do  not,  in  all  cases,  mean  either  a  future 
or  alternative  grant,  as  may  be  seen  from  the  decision  in 
Riggin  v.  Love,  72  111.  553.  In  that  case  there  was  a  deed 
conveying  premises  to  Eliza  McGilton  during  her  natu- 
ral life,  and  at  her  death  unto  her  husband,  Andrew  Mc- 
Gilton, and  in  case  of  his  death  before  hers,  then  unto  his 
heirs-at-law.  Andrew  McGilton  died  testate  in  the  life- 
time of  his  wife,  and  the  words  "heirs-at-law,"  although 
in  the  alternative  provision,  were  construed  not  to  be 
words  of  purchase  but  words  of  limitation,  because  the 
property  conveyed  to  him  would  have  descended  pre- 
cisely as  described  by  those  words.  It  is  only  where  the 
future  period  is  annexed  to  the  grant  that  such  terms 
would  make  it  alternative. 

Another  case  much  relied  upon  is  Strode  v.  McCormicky 
158  111.  142,  where  a  deed  was  made  to  trustees  upon  a 
settlement  with  the  grantor's  wife  in  trust  to  pay  the 
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rents  and  profits  to  her  for  her  life,  and  at  her  death 
to  sell  the  property  and  divide  the  proceeds  among-  the 
children  of  the  marriage..  In  that  case  the  word  "heirs" 
was  not  used  but  the  word  "children,"  which  was  a  desig- 
nation of  particular  persons,  and  there  was  no  direct  gift 
or  grant  to  them,  but  the  grant  consisted  only  in  the  di- 
rection to  sell  the  lot  and  divide  the  proceeds.  Unlike 
this  case,  the  grantor  parted  with  his  whole  title,  and 
granted  to  his  wife  an  equitable  estate  for  life  and  a  re- 
mainder to  such  children  as  might  be  living  at  the  period 
of  distribution. 

The  other  cases  cited  and  commented  upon  by  counsel 
announce  the  same  principles,  but  none  of  them,  so  far 
as  we  can  see,  can  be  applied  to  this  case,  for  the  im- 
portant reason  that  this  trust  deed  is  a  grant  of  the  life 
estate  only,  and  not  of  the  remainder,  and  that  it  did  not 
operate  to  grant  the  whole  estate  of  Albert  G.  Hobbie 
in  the  premises.  He  was  the  owner  of  the  fee,  and  was 
required  by  the  decree  of  the  court  of  common  pleas  to 
provide  for  the  maintenance  and  sui)port  of  his  divorced 
wife,  and  to  enable  her  to  support  and  educate  the  chil- 
dren of  the  parties  in  her  custody.  The  court  had  no 
jurisdiction  to  provide  for  a  disposition  of  his  property, 
or  to  compel  him  to  make  a  provision  for  his  heirs  or  a 
grant  to  them,  and  it  made  no  attempt  to  do  so.  The  de- 
cree was  destroyed  in  the  Chicago  fire,  but  its  purport  is 
recited  in  the  trust  deed.  The  trust  deed  made  under  the 
compulsion  of  that  decree  was  not  made  for  the  purpose 
of  disposing  of  the  title  to  the  property,  but  to  carve  out 
an  estate  for  the  life  of  the  divorced  wife.  The  convey- 
ance to  the  trustee  was  upon  a  trust  which  would  expire 
with  the  death  of  the  wife,  and  if,  after  complying  with 
the  decree,-it  had  stopped  there,  the  trust  having  ended, 
the  trustee  would  hold  the  legal  title  merely  as  trustee 
for  the  grantor.  The  trust  would  be  a  naked  one,  and  a 
re-conveyance  would  be  necessary  merely  because  the 
legal  title  had  once  passed  for  the  purpose  of  a  trust  and 
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the  premises  had  been  converted  into  personal  property. 
Such  a  re-conveyance  would  be  a  matter  of  right,  and  if 
the  grantor  should  be  living  he  would  be  entitled  to  it, 
and  if  not  living  it  would  be  made  to  his  heirs.  There  is 
no  grant  to  anybody  of  the  estate  remaining  after  the 
life  estate,  but  the  sixth  clause  is  a  provision  for  a  re- 
conveyance to  Albert  G.  Hobbie  if  living,  or  to  his  heirs 
if  he  should  be  dead.  It  is  nothing  more  than  a  stiim- 
lation  that  the  legal  title  shall  be  re-conveyed  after  the 
purpose  of  the  trust  has  been  fully  accomplished,  and  it 
provides  for  exactly  what  the  law  would  require  if  it  had 
not  been  inserted.  The  equitable  title  remaining  in  the 
grantor  would  descend  by  law  to  his  heirs,  and  the  con- 
veyance provided  for  would  only  be  necessary  to  make 
that  a  legal  estate  in  him  or  them  which  was  already 
vested  in  them  as  an  equitable  one.  He  did  not  thereby 
grant  a  remainder  to  himself  or  some  other  person  or 
persons  in  the  alternative,  but  made  the  provision,  which 
is  not  uncommon  in  the  case  of  a  trust  for  a  special  or 
limited  puri)ose,  that  after  the  trust  should  be  executed 
there  should  be  a  re-conveyance  of  the  legal  title. 

It  follows  from  what  has  been  said  that  we  think  the 
cross-bill  of  Lydia  Harper  Cone  was  properly  dismissed, 
and  we  approve  of  such  dismissal  and  of  the  judgment  of 
the  Appellate  Court  so  far  as  it  affirmed  the  same. 

The  court  erred  in  dismissing  the  bill  of  Prances  L. 
Hobbie,  the  executri:^,  and  the  judgment  of  the  Appellate 
Court  affirming  the  decree  in  that  respect  is  reversed,  and 
the  decree  of  the  circuit  court  dismissing  said  bill  is  also 
reversed,  and  the  cause  is  remanded  to  the  circuit  court 
with  directions  to  enter  a  decree  in  accordance  with  the 
prayer  of  said  bill.  ^^^^^^^^  „^  rema7ided. 
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The  Homestead  Loan  and  Guaranty  Company.   i_i83_435 

1178      869 
Opimvm  .filed  Febi^uary  2S,  1899.  F  1^^_L?1 

1.  Appeals  and  errors — xohen  alleged  invalidity  of  mortgage  con- 
tract cannot  be  considered  on  appral.  The  alleged  invalidity  of  a  mort- 
gagee contract,  based  upon  the  ground  that  it  called  for  payment 
in  gold,  cannot  be  considered  on  appeal  from  foreclosure  proceed- 
ings, where  the  decree  merely  finds  the  amount  due  in  dollars  and 
cents,  without  requiring  payment  in  any  particular  kind  of  money. 

2.  Contracts — effect  if  gold  clause  in  a  contract  toere  to  be  held  void, 
A  clause  in  a  mortgage  calling  for  payment  in  gold,  even  though  it 
were  assumed  to  be  void,  would  not  relieve  the  mortgagor  from  his 
obligation  to  pay  the  amount  in  some  kind  of  legal  tender. 

Bae  V.  Homestead  Loan  and  Quaranty  Co,  76  111.  App.  548,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding. 

Appellee  filed  a  bill  to  foreclose  a  certain  mortgage 
upon  certain  property  therein  described,  in  which  it  was 
recited  that  the  defendants  became  indebted  to  the  com- 
plainant in  the  sum  of  ^900,  which  was  to  be  paid  in  ten 
years  from  the  date  of  the  mortgage  in  gold  coin  of  the 
United  States  of  the  then  standard  weight  and  fineness. 
The  bill  alleges  that  the  defendants  made  default  in  pay- 
ment of  one  or  more  of  the  installments  due  upon  the 
loan,  in  consequence  of  which  the  complainant  elected 
to  declare  the  amount  of  the  loan  and  coupon  notes 
due  and  payable,  as  authorized  by  the  terms  of  the  trust 
deed.  It  is  alleged  that  there  is  now  due  and  unpaid  the 
aggregate  of  the  several  installments  past  due  and  of  the 
unpaid  principal,  and  prays  for  a  decree  for  the  payment 
of  the  amount  that  may  be  found  due,  and  that  the  same 
may  be  paid  in  gold  coin,  etc. 
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A  general  and  special  demurrer  was  interposed  to  this 
bill,  setting"  forth  the  special  causes,  as  follows: 

First — The  matters  and  things  set  out  in  complainant's 
bill  are,  under  the  act  of  July  14, 1890,  and  the  act  of  No- 
vember, 1893,  contrary  to  public  policy  and  void. 

5eco72 cZ--Because  it  is  not  lawful  for  the  complainant 
and  the  defendants  to  make  any  metallic  money  but  gold 
and  silver  a  money  tender  in  the  payment  of  any  debt 
contracted  in  the  United  States  to  be  paid  in  the  United 
States. 

TJiird — That  so  much  of  the  act  of  Congress  of  Feb- 
ruary 28, 1878,  entitled  "An  act  to  authorize  the  coinage  of 
the  standard  silver  dollar  and  to  restore  its  legal  tender 
character,"  which  provides  that  gold  and  silver  money  of 
the  United  States  shall  be  legal  tender  for  payment  and 
discharge  of  debts  and  obligations  is  valid,  but  the  pro- 
viso permitting  parties  to  make  such  special  contracts  as 
they  please  as  to  the  payment  of  debts  and  obligations, 
if  in  money,  if  made  payiible  in  gold  only,  is  void. 

Fourth — That  the  contract  or  mortgage  set  forth  in 
the  said  bill,  and  the  relief  prayed  therein,  are  void,  as 
against  public  policy. 

Fifth — That  by  virtue  of  article  1,  section  8,  paragraph 
5,  of  the  constitution  of  the  United  States,  Congress  alone 
"has  power  to  coin  money  and  regulate  the  value  thereof," 
and  by  article  1,  section  18,  paragraph  1,  of  said  consti- 
tution, it  is  provided  that  "no  State  shall  coin  money, 
emit  bills  of  credit  or  make  anything  but  gold  and  silver 
coin  a  legal  tender''  in  the  ijaj'^ment  of  debts  in  contracts 
made  in  the  United  States  to  be  performed  in  the  United 
States,  and  that  the  contract  set  up  is  void  as  against 
public  policy.  Said  defendants  claimed  jointly  and  sev- 
erally the  benefit  of  said  constitutional  provisions. 

The  demurrer  was  overruled,  the  defendants  excepted, 
and  the  court  ruled  them  to  answer  instanter,  which  the 
defendants  declined  to  do  and  elected  to  stand  on  their 
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demurrer.  The  bill  being  taken  as  confessed,  a  decree 
was  entered  j)^o  confesso,  which,  on  the  points  raised  by 
the  demurrer,  finds  the  amount  due  according  to  the  terms 
and  conditions  of  said  bond  to  be  |»5350.76,  and  allows  $7 
for  obtaining"  an  abstract;  finds  that  $245  is  a  reasonable 
sum  to  be  allowed  as  solicitor's  fees;  orders  that  the  said 
defendants,  within  five  days  from  the  entry  of  the  decree, 
pay  the  sum  of  $5857.76,  with  interest  thereon  at  the  rate 
of  five  per  cent  per  annum  from  the  entry  of  the  decree, 
and  also  $245  as  solicitor's  fees,  in  default  whereof  that 
one  of  the  masters  in  chancery  shall  sell  the  property  in 
the  manner  prescribed  by  law. 

Robert  Rae,  for  appellants. 

Wilson,  Moore  &  McIlvaine,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  elaborate  and  able  argument  for  appellants  can 
not  be  considered  on  what  appears  from  this  record,  as 
the  decree  does  not  find  or  require  judgment  in  any  par- 
ticular kind  of  money,  but  finds  a  sum  due  in  dollars  and 
cents.  Even  if  it  were  assumed  that  contracts  of  this 
character  could  not  be  sustained,  still,  by  the  final  decree 
the  appellants  are  not  prejudiced, — they  cannot  be  heard 
to  complain  in  an  appellate  tribunal.  If  the  character  of 
money  in  which  payment  is  contracted  to  be  made  be  re- 
jected from  the  contract,  still  the  liability  for  payment 
in  some  kind  of  legal  tender  would  exist,  hence  by  the 
decree  no  prejudice  resulted  to  appellants  in  overruling 
their  demurrer. 

The  decree  is  affirmed.  ^^^^^  „^,.^^ 
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TuE  City  of  Chicago 

V. 

The  Manhattan  Cement  Company. 

OpinUm  filed  Fehnuiry  17, 1S09, 

1.  Constitutional  law— Jfo6  law  of  1887  is  constitutional.  The 
Mob  law  of  1887  (Laws  of  1887,  p.  237,)  is  a  valid  police  enactment, 
and  is  not  violative  of  sections  9,  10  and  12  of  article  9  of  the  con- 
stitution, nor  of  the  separate  section  prohibiting  cities  or  counties 
from  making^  donations  to  private  corporations. 

2.  Same — Mob  law  of  1887  docs  not  create  a  debt  against  cities  or  coun- 
ties. The  Mob  law  of  1887  does  not  create  a  debt  against  cities  or 
counties,  but  merely  gives  the  owner  of  property  destroyed  by  mobs 
a  right  of  recovery  upon  proving  all  the  facts  prescribed  by  the 
act  as  necessary  to  fix  a  liability  upon  the  city  or  county. 

3.  Same — cihfs  financial  condition  has  no  bearing  ujwn  cmistUutionr 
ality  of  Mob  law.  The  fact  that  a  city  is  already  indebted  beyond  or 
up  to  the  constitutional  limit  has  no  bearing  upon  the  constitu- 
tionality of  the  Mob  law  of  1887,  as  that  fact  could  only  be  consid- 
ered, if  at  all,  upon  a  proceeding  to  collect  the  judgment. 

4.  Same — wisdom  of  law  not  cons^idcred  in  detcrminijig  its  constUxUion- 
ality.  Neither  the  wisdom  of  a  law  nor  the  hardships  which  it  may 
impose  upon  municipalities  without  fault  or  neglect  of  duty  upon 
their  part  are  matters  for  consideration  in  passing  upon  the  con- 
stitutionality of  the  act. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Francis  Adams,  Judjje,  presiding. 

Chart^es  S.  Thornton,  Corporation  Counsel,  and 
Thomas  J.  Sutherland,  for  appellant: 

The  constitution  of  1870  prohibits  any  legislation  by 
the  General  Assembly  in  any  way  tending,  directly  or 
indirectly,  to  promote  or  create  increased  indebtedness 
on  the  part  of  the  municipalities,  in  any  manner  or  for 
any  purpose,  and  the  special  provision  against  donations 
prevents  any  increase  of  indebtedness  of  cities.  People 
V.  Wall,  88  111.  78;  Const,  art.  9,  sees.  9,  10,  12;  Black  on 
Const.  Law,  60;  Cooley's  Const.  Lira.  58,  59,  65;  1  Story's 
Com.  on  Const.  392,  note. 
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The  legislature  is  prohibited  by  the  constitution  from 
enacting  any  law  which  shall,  in  and  of  itself,  provide 
or  create  a  present  debt,  or  put  into  existence  or  motion 
any  condition  of  affairs  which  will  render  it  possible  or 
probable  that  a  municipal  debt  may  thereby  be  created, 
such  a  law  being"  in  contravention  both  of  the  terms  and 
spirit  of  the  constitution.  Lovingston  v.  Wider,  53  111.  305; 
Updike  V.  Wright,  81  id.  54;  Springfield  v.  Edwards,  84  id.  632; 
Harris  v.  Supervisors,  105  id.  540;  Smith  v.  McDowell,  148  id. 
62;  Pecyple  v.  Thompson,  155  id.  470;  Chicago  v.  Shober,  6  111. 
App.  562;  People  v.  Hill,  163  111.  191;  Castner  v.  Walrod,  83 
id.  178;  Beardstown  v.  Virginia,  76  id.  40;  Black  on  Interp. 
of  Laws,  15,  48-56;  Cooley's  Const.  Lim.  (6th  ed.)  87,  204, 
et  seq,;  Cornell  v.  People,  107  III.  3^2. 

The  Riot  act  of  June  15,  1887,  under  which  the  present 
action  was  brought,  is  in  direct  conflict  with  the  consti- 
tution, both  in  its  letter  and  spirit,  and  consequently  void, 
and  no  just  ground  of  recovery  by  the  plaintiff  exists. 
It  provides  by  its  terms  a  condition  and  liability  not 
otherwise  existing,  and  renders  possible  the  accomplish- 
ment of  an  increased  municipal  indebtedness,  which  it 
was  the  purpose  and  spirit  of  the  constitution  to  prevent. 

The  statute  lays  the  basis  for  the  debt,  and  thus  pro- 
vides for  it  upon  a  contingency  named,  and  renders  that 
possible  which  otherwise  could  not  exist,  and  therefore 
purports  to  produce  the  debt  which  the  constitution  has 
prohibited.  In  re  Pennsylvania  Hall,  5  Pa.  St.  204;  Fuller 
V.  Heath,  89  111.  307;  Prince  v.  Quincy,  105  id.  143  and  217; 
Chicago  v.  Building  Ass.  102  id.  396;  McCord  v.  Pike,  121  id. 
290;  Griswold  v.  East  St.  Louis,  47  III.  App.  483;  Sleight  v. 
People,  74  111.  47;  Updike  v.  Wright,  81  id.  49. 

George  Willard,  (J.  J.  Brooks,  and  C.  V.  Gwin,  of 
counsel,)  for  appellee: 

Legislative  acts  having  the  same  purport  as  the  one 
in  question,  and  under  constitutions  similar  to  our  own, 
have  been  held  valid  in  several  of  the  States.     Underhill 
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V.  Manchester,  45  N.  H.  214;  Chadboui^  v.  Neiv  Castle,  48  id. 
196;  Darlington  v.  Mayor,  31  N.  Y.  164;  Brigham  v.  Bristol, 
65  Me.  426;  In  re  Pennsylvania  Hall,  5  Pa.  St.  204;  Allegheny 
County  V.  Qlbnon,  90  id.  397;  Atchison  v.  Tioine,  9  Kan.  350; 
Clear  Lake  Water-  Works  v.  Lake  County,  25  Cal.  90;  Williams 
V.  iVt'i^;  Orleans,  23  La.  f.07;  Folsom  v.  iVi??^  Orleans,  28  id.  936. 

The  doctrine  of  the  State  courts  in  sucK  cases  has 
received  the  approval  of  the  Federal  Supreme  Court. 
Louisiana  v.  New  Orleans,  109  U.  S.  285;  Pennsylvania  Co.  v. 
Chicago,  81  Fed.  Rep.  317. 

The  General  Assembly  itself,  it  may  be  assumed,  has 
full  power  to  do  whatever  is  necessary  to  keep  the  peace 
and  insure  domestic  tranquility.  One  of  the  principal 
objects  of  government  among  men,  as  shown  by  the  pre- 
amble and  declaration  of  rights,  is  to  "insure  domestic 
tranquility''  and  "the  protection  of  property^."  Const.  1870. 

The  legislature  has  undoubted  j^ower  to  compel  the 
municipal  bodies  to  perform  their  functions  as  local  gov- 
ernments under  their  charters,  and  to  recognize,  meet 
and  discharge  the  duties  and  obligations  properly  rest- 
ing upon  them  as  such,  whether  they  be  legal  or  merely 
equitable  or  moral;  and  for  this  purpose  it  may  require 
them  to  exercise  the  power  of  taxation  whenever  and 
wherever  it  may  be  deemed  necessar^^  and  expedient. 
Cooley's  Const.  Lim.  (6th  ed.)  283. 

Whether  the  burden  of  enforcing  police  regulations, 
in  the  absence  of  express  constitutional  restrictions,  shall 
be  borne  by  the  State  at  large  or  be  devolved  upon  the 
local  municipalities  is  a  mere  question  of  public  policy, 
upon  which  the  determination  of  the  General  Assembly 
is  conclusive.   Marion  County  v.  Lee,  108  111.  343. 

In  an  action  of  tort  against  a  municipality  for  dam- 
ages caused  by  a  failure  on  its  part  to  keep  a  sidewalk  in 
repair,  the  defendant  city  cannot  raise  the  question  as  to 
whether  it  is  already  indebted  to  an  amount  in  excess 
of  the  constitutional  limitation.  Bloomington  v.  Perdue, 
99  111.  329. 
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Under  the  police  power  of  the  State,  laws  having  ref- 
erence to  the  comfort,  safety  and  welfare  of  society  may 
be  enacted,  imposing  new  burdens  on  persons  and  prop- 
erty and  restricting  personal  rights  of  enjoyment,  when, 
in  the  opinion  of  the  General  Assembly,  the  public  wel- 
fare demands  it.  Frorer  v.  People^  141  111.  171;  Burdick  v. 
Peoi)le,  149  id.  600;  People  v.  Hill,  163  id.  186. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Appellee  brcmght  its  action  on  the  case  in  the  circuit 
court  of  Cook  county,  against  the  city  of  Chicago,  to  re- 
cover three-fourths  of  the  value  of  a  quantity  of  cement 
alleged  to  have  been  destroyed  in  consequence  of  a  mob 
or  riot  in  the  city  July  6,  1894.  By  agreement  of  parties 
a  jury  was  waived  and  both  matters  of  law  and  fact  were 
tried  by  the  court.  The  finding  being  for  the  plaintiff, 
judgment  was  rendered  in  its  favor  for  ^150  and  costs  of 
the  suit.     The  city  prosecutes  this  appeal. 

The  action  is  based  upon  the  statute  entitled  "An  act 
to  indemnify  the  owners  of  property  for  damages  occa- 
sioned by  mobs  and  riots,"  in  force  July  1,  1887.  (Laws 
of  1887,  p.  237.)  The  first  section  of  that  act  provides 
"that  whenever  any  building,  or  other  real  or  personal 
property  except  property  in  transit,  shall  be  destroyed 
or  injured  in  consequence  of  any  mob  or  riot  composed 
of  twelve  or  more  persons,  the  city,  or  if  not  in  the  city 
then  the  county  in  which  such  property  was  destroyed, 
shall  be  liable  to  an  action  by  or  in  behalf  of  the  party 
whose  property  was  thus  destroyed  or  injured,  for  three- 
fourths  of  the  damages  sustained  by  reason  thereof." 
Section  2  authorizes  the  bringing  of  a  suit  in  any  appro- 
priate form  of  action,  and  provides  that  "whenever  any 
final  judgment  shall  be  secured  against  any  such  city  or 
county  in  any  such  action,  the  same  shall  be  paid  in  due 
course,  as  in  case  of  other  judgments."  By  section  3  no 
recovery  can  be  had  if  the  loss  is  the  result  of  the  care- 
lessness, neglect  or  wrongful  act  of  the  plaintiff,  nor  un- 
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less  such  party  shall  have  used  all  reasonable  diligence 
to  prevent  the  loss.  Section  4  preserves  the  right  of  ac- 
tion against  the  parties  engaged  in  the  mob  or  riot  or  in 
any  manner  participating  in  the  same,  and  gives  the  city 
or  county  paying  the  damages  a  lien  upon  any  judgment 
so  obtained  against  such  individual.  Section  5  gives  the 
city  or  county  an  action  over  against  any  person  or  per- 
sons engaged  or  in  any  manner  participating  in  the  mob 
or  riot.  By  section  6  no  action  shall  be  maintained  under 
the  act  unless  notice  of  the  claim  shall  have  been  given 
within  twenty  days,  and  the  action  brought  within  twelve 
months  after  the  loss  or  damage  occurred. 

Plaintiff,  by  its  declaration,  alleged  all  the  facts  made 
necessary  by  these  several  sections  to  entitle  it  to  re- 
cover. The  trial  was  upon  a  stipulation  of  facts  between 
the  parties,  by  which  the  defendant  agreed  that  all  the 
facts  alleged  in  the  declaration  were  true,  and  the  plain- 
tiff, on  its  part,  admitted  that  at  the  time  of  the  destruc- 
tion of  the  property  the  city  was  indebted  be3^ond  the 
constitutional  limit  of  five  per  centum  on  the  value  of 
its  taxable  property,  and  could  lawfully  obtain  no  funds 
for  employing  more  firemen  or  policemen,  or  which  could 
be  expended  for  the  purpose  of  protecting  the  plaintiff's 
property;  that  the  funds  which  it  had  or  could  obtain 
were  expended  for  the  necessary  running  expenses  of  the 
city  government,  including  the  maintenance  of  the  police 
and  fire  departments;  also  that,  at  the  time  of  the  destruc- 
tion of  the  property,  marshals  appointed  by  the  Circuit 
Court  of  the  United  States  and  soldiers  of  the  regular 
army  and  State  militia  were  present,  engaged  in  protect- 
ing all  public  and  private  property  within  the  city;  that 
the  city  has  now,  and  had  at  the  time  of  the  destruction 
of  said  property,  no  funds  which,  under  the  constitution 
and  laws  of  the  State,  can  be  used  to  pay  a  judgment  in 
the  action,  if  one  should  be  rendered  against  it. 

The  only  question  at  issue  upon  the  trial  was  the 
constitutionality  of  the  statute  declared  upon,  and  the 
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court,  in  its  rulings  upon  propositions  of  law  submitted 
by  counsel  for  the  respective  parties,  decided  in  favor  of 
the  validity  of  the  act.  The  correctness  of  that  ruling  is 
the  only  point  presented  for  our  decision. 

Statutes  similar  to  ours  have  been  in  force  in  Eng- 
land, as  well  as  in  several  of  the  States  in  this  country, 
for  many  years,  and  have  uniformly  been  upheld  by  the 
courts.  The  constitutional  right  of  legislatures  to  enact 
such  laws  under  our  form  of  government  has  been  fre- 
quently challenged  in  courts  of  last  resort,  and  our  at- 
tention is  called  to  no  case  denying  that  authority.  The 
principle  upon  which  these  laws  are  held  to  be  within 
the  general  scope  of  legislative  power  is  stated  in  County 
of  Allegheny  v.  Gibson,  90  Pa.  St.  397,  as  follows:  Speaking 
of  the  course  of  the  ancient  English  law  on  the  subject  . 
it  is  said:  "Formerly,  as  we  have  seen,  a  person  robbed 
had  his  remedy  against  any  inhabitant  of  the  hundred, — 
that  is  to  say,  the  inhabitants  were  jointly  and  severally 
liable.  Then  the  law  was  so  changed  that  damages  recov- 
ered against  an  individual  could  be  assessed  against  all 
the  inhabitants,  so  as  to  compel  contribution.  Afterwards 
it  was  still  further  modified  so  as  to  give  the  right  of  ac- 
tion against  the  hundred.  The  principle  upon  which  this 
legislation  rested  was,  that  every  political  subdivision 
of  the  State  should  be  responsible  for  the  public  peace 
and  the  preservation  of  private  property,  and  that  this* 
end  could  be  best  subserved  by  making  each  individual 
member  of  the  community  surety  for  the  good  behavior 
of  his  neighbor  and  for  that  of  each  stranger  temporarily 
sojourning  among  them.  The  effect  was  to  make  each 
citizen  a  detective,  and  on  the  alert  to  prevent,  as  well 
as  to  detect  and  punish,  crime.  *  *  *  It  was  evidently 
a  police  regulation,  based  upon  grounds  of  public  policy, 
and  in  force  without  regard  to  the  hardships  of  particu- 
lar cases."  And  referring  to  the  Pennsylvania  act,  which 
is  very  similar  to  that  under  consideration,  it  is  further 
said:  "Our  act  of  1841  is  also  a  police  regulation  and  rests 
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upon  like  grounds  of  public  policy.  Under  our  political 
system  the  State  grants  a  portion  of  its  sovereignty  to 
certain  municipalities.  It  clothes  them  with  certain  of 
its  powers  and  exacts  from  them  in  return  the  perform- 
ance of  certain  duties.  Among  the  powers  granted  is 
that  of  maintaining  a  police  force.  Among  the  duties 
exacted  is  that  of  preserving  the  public  peace.  There  is 
an  implied  contract  between  the  State  and  every  munici- 
pality upon  which  it  bestows  a  portion  of  its  sovereignty, 
that  such  municipality  shall  preserve  the  public  peace 
and  maintain  good  order  within  its  borders.  The  State 
lends  its  aid  when  the  local  authorities  are  overborne 
and  a  call  for  assistance  is  made  in  the  manner  pointed 
out  by  law.  But  it  is  entirely  within  the  power  of  the 
sovereign  to  make  such  communities  responsible  for  the 
preservation  of  order.  The  privileges  conferred  must 
be  taken  with  such  burdens  as  the  law-making  power 
chooses  to  annex  thereto." 

In  Darlington  v.  Mayor  of  New  York,  31  N.  Y.  164,  the 
court  of  appeals  having  under  consideration  the  statute 
of  that  State,  passed  in  1855,  making  counties  and  cities 
liable  for  property  destroyed  in  consequence  of  mobs, 
said:  "It  cannot  be  doubted  but  that  the  general  pur- 
poses of  the  law  are  within  the  scope  of  legislative  au- 
thority. The  legislature  has  plenary  power  in  respect  to 
all  subjects  of  civil  government  which  they  are  not  pro- 
hibited from  exercising  by  the  constitution  of  the  United 
States  or  by  some  provision  or  arrangement  of  the  con- 
stitution of  this  State.  This  act  proposes  to  subject  the 
people  of  the  several  local  divisions  of  the  State,  consist- 
ing of  counties  and  cities,  to  the  payment  of  damages  to 
property  in  consequence  of  any  riot  or  mob  within  the 
county  or  city.  The  policy  upon  which  the  act  is  framed 
may  be  supposed  to  be  to  make  good  at  the  public  ex- 
pense the  losses  of  those  who  may  be  so  unfortunate  as, 
w^ithout  their  own  fault,  to  be  injured  in  their  property 
by  acts  of  lawless  violence  of  a  particular  kind  which  it 
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is  the  general  duty  of  the  g'overnment  to  prevent;  and 
further,  and  principally,  we  may  suppose,  to  make  it  the 
interest  of  every  person  liaj^le  to  contribute  to  the  pub- 
lic expense  to  discourage  lawlessness  and  violence  and 
maintain  the  empire  of  the  laws  established  to  preserve 
public  quiet  and  social  order.  These  ends  are  plainly 
within  the  purposes  of  civil  government,  and,  indeed,  it 
is  to  maintain  them  that  governments  are  instituted,  and 
the  means  provided  by  this  act  seem  to  be  reasonably 
adapted  to  the  purposes  in  view." 

Except  that  of  the  State  of  Maryland,  all  of  the  stat- 
utes of  this  character,  so  far  as  we  can  ascertain,  like 
our  owif,  fix  the  liability  of  the  municipality  without 
reference  to  its  ability  or  exercise  of  diligence  to  prevent 
the  destruction,  and  that  feature  has  not  been  considered 
by  any  of  the  courts  passing  upon  the  question,  as  an  ob- 
jection to  their  validity.  In  County  of  Allegheny  v.  Gibson, 
supra,  it  was  said:  "It  may  seem  a  harsh  rule  to  hold  a 
community  responsible  for  the  effects  of  mob  violence, 
which,  apparently  at  least,  they  had  no  power  to  pre- 
vent, yet  not  more  so  than  to  hold  every  inhabitant  of 
the  English  hundred  liable  for  a  robbery  of  which  he 
knew  nothing  and  had  no  means  of  arresting.  In  both  cases 
it  is  a  police  regulation.  It  is  based  upon  the  theory  that 
with  proper  vigilance  the  act  might  and  ought  to  have 
been  prevented."  The  following  authorities  either  di- 
rectly pass  upon  and  sustain  like  statutes  or  recognize 
their  validity  and  give  force  to  them:  2  Dillon  on  Mun. 
Corp.  sec.  959;  Davidson  v.  Mayor  of  Neio  York,  27  How.  Pr. 
342;  Luke  V,  City  of  Brooklyn,  43  Barb.  54;  In  re  Pennsylvania 
Hall,  5  Pa.  St.  204;  Underhill  y.City  of  Manchester,  45  N.  H. 
214;  Williams  y.  City  of  New  Orleans,  23  La.  Ann.  507;  Chad- 
bourn  V.  Toivn  of  Newcastle,  48  N.  H.  190;  City  of  Atchison  v. 
Irvine,  9  Kan.  350;  Bringham  v.  Bristol,  65  Me.  426;  Clear 
Lake,  etc.  v.  Lake  County,  25  CaL  90. 

In  Marion  County  v.  Lear,  lOH  111.  343,  the  question  be- 
ing as  to  the  constitutionality  of  the  statute  requiring 
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counties  to  pay  sheriffs'  fees  in  criminal  cases  where  the 
defendants  are  acquitted,  and  to  make  up  any  deficiency 
in  their  salaries,  we  said,  after  holding  that  the  passag'e 
of  the  law  was  an  exercise  of  the  police  power  (p.  349): 
"Whether  the  burden  of  enforcing  police  regulations  in 
the  absence  of  express  constitutional  restriction, — ^^and 
none  such  is  here  claimed, — shall  be  borne  by  the  State 
at  large  or  be  devolved  upon  the  local  municipality  is  a 
mere  question  of  public  policy,  upon  which  the  determi- 
nation of  the  General  Assembly  is  conclusive.  A  county 
is  a  public  corporation,  which  exists  only  for  public  pur- 
poses connected  with  the  administration  of  the  State 
government,  and  it  and  its  revenues  are  alike,  where  no 
express  constitutional  restriction  is  found  to  the  con- 
trary, subject  to  legislative  control."  See,  also,  Harris  v. 
Board  of  Supervisors^  105  111.  445. 

But  counsel  for  the  city  assert  that  in  none  of  the 
authorities  cited  as  upholding  the  constitutionality  of 
these  mob  or  riot  statutes  were  constitutional  provisions 
in  force  like  those  contained  in  our  constitution  of  1870. 
It  is  not  and  cannot  be  denied  that  the  legislature  of  this 
State  has  full  power  to  enact  all  laws  pertaining  to  the 
civil  government  of  the  State  not  prohibited  by  the  Fed- 
eral or  State  constitutions.  The  constitution  itself  con- 
fers that  power,  and  as  said  in  Firemen's  Benevolent  Ass, 
v:  Lounshurrjy  21  111.  511,  (speaking  of  the  constitution  of 
1848,  similar  in  that  regard  to  our  present  constitution): 
"The  general  grant  of  legislative  power  found  in  the  con- 
stitution confers  upon  the  General  Assembly  all  legisla- 
tive power  and  authorizes  the  law-makers  to  pass  any 
laws  and  do  any  acts  which  are  embraced  in  the  broad 
and  general  word  'legislation,'  as  known  and  defined  in 
the  English  language,"  etc.  "The  question  of  legislative 
power,  and  its  extent,  depends  on  the  limitations  con- 
tained in  the  constitution.  When  a  State  is  created  it  is 
vested  with  complete  sovereign  power  unless  restricted 
by  constitutional  limitation.     By  section  1,  article  4,  of 
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our  constitution,  full,  unlimited  and  uncontrolled  lep^is- 
lative  power  is  conferred  and  may  be  exercised  unless 
limited  by  other  provisions  of  that  instrument  or  by  the 
Federal  constitution."  Harris  y.  Board  of  Supervisors,  supra. 

It  is  not  claimed  that  the  statute  in  question  is  in  any 
way  violative  of  the  constitution  of  the  United  States. 
The  question  then  must  be,  has  the  city,  by  its  counsel, 
succeeded  in  pointing^  out  any  provision  of  the  constitu- 
tion of  this  State  which  restricts,  limits  or  prohibits  the 
enactment  of  this  law.  The  attempt  to  do  so  is  by  setting 
up  the  following  sections  of  article  9,  and  the  separate 
section  prohibiting  donations  by  municipal  corporations 
to  private  corporations.     These  sections  are  as  follows: 

"Sec.  9.  The  General  Assembly  may  vest  the  corpo- 
rate authorities  of  cities,  towns  and  villages  with  power 
to  make  local  improvements  by  special  assessment,  or  by 
special  taxation  of  contiguous  property,  or  otherwise. 
For  all  other  corporate  purposes  all  municipal  corpora- 
tions may  be  vested  with  authority  to  assess  and  collect 
taxes,  but  such  taxes  shall  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the  body 
imposing  the  same. 

"Sec.  10.  The  General  Assembly  shall  not  impose  taxes 
upon  municipal  corporations,  or  the  inhabitants  oi*  prop- 
erty thereof,  for  corporate  purposes,  but  shall  require 
that  all  the  taxable  proi)erty  within  the  limits  of  munici- 
pal corporations  shall  be  taxed  for  the  payment  of  debts 
contracted  under  authority  of  law,  such  taxes  to  be  uni- 
form in  respect  to  persons  and  property  within  the  juris- 
diction of  the  body  imposing  the  same.  Private  property 
shall  not  be  liable  to  be  taken  or  sold  for  the  payment  of 
the  corporate  debts  of  a  municipal  corporation. 

"Sec.  12.  No  county,  city,  township,  school  district  or 
other  municipal  corporation  shall  be  allowed  to  become 
indebted,  in  any  manner  or  for  any  purpose,  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate  exceed- 
ing five  per  centum  on  the  value  of  the  taxable  property 
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therein,  to  be  ascertained  by  thejast  assessment  for  State 
and  county  taxes  previous  to  the  incurring  of  such  in- 
debtedness." 

Separate  section:  "No  county,  city,  town,  township  or 
other  municipality  shall  ever  become  subscriber  to  the 
caj^ital  stock  of  any  railroad  or  private  corporation  or 
make  donation  to  or  loan  its  credit  in  aid  of  such  cor- 
poration." 

Counsel  for  the  city  say  in  their  argument  (meaning, 
no  doubt,  sections  9  and  10):  "These  sections  prohibit 
any  increase  of  indebtedness  of  cities,  direct  or  indirect, 
present,  future  or  contingent,  by  or  through  any  subse- 
quent legislation;  and,  to  be  specific,  prohibit  any  legis- 
lation which  shall  directly  imjjose  a  debt  or  create  a 
condition  of  affairs  which  will  be  likely  to  produce  a  debt, 
thus  prohibiting  the  legislature  from  accomplishing  the 
result  by  indirect  methods  which  it  is  in  terms  prohibited 
from  doing  by  direct  provisions.  In  other  words,  the 
legislature  is  prohibited  by  these  sections  of  the  consti- 
tution from  enacting  any  law  which  shall,  in  and  of  itself, 
provide  or  create  a  present  debt  or  put  into  existence  or 
motion  any  condition  of  affairs  which  will  render  it  pos- 
sible or  i)robable  that  a  municipal  debt  may  thereby  be 
created,  such  a  law  being  in  contravention  alike  both  of 
the  terms  and  of  the  spirit  of  the  constitution." 

If  tliis  proposition  had  been  limited  to  indebtedness 
for  local  or  corporate  imrposes^  within  the  proper  meaning 
of  the  term,  it  might,  at  least  for  the  purposes  of  this  de- 
cision, be  conceded.  In  Marshall  v.  Silliman,  61  111.  218, 
the  question  "w^hether  the  legislature  can  create  a  debt 
against  a  municipal  corporation  for  municipal  purposes 
and  subject  it  to  a  tax  for  its  payment  without  its  con- 
sent" was  disx)Osed  of  in  the  following  language:  "Our 
new  constitution  exjiressly  i)rohibits  this  for  the  future, 
and  the  decisions  of  this  court  substantially  hold  that  it 
could  not  be  done  under  the  constitution  of  1848," — citing 
and  quoting  from  Ilarward  v.  St.  Clair  Drainage  Co.  51  111. 
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130,  People  v.  Mayor  of  Chicago^  id.  17*  Hessler  v.  Ih'ainage 
Comrs,  53  id.  105,  and  Lovingston  v.  Wider,  id.  302.  The 
cases  of  Cairo  and  St,  Louis  Railroad  Co,  v.  City  of  Sjyarta, 
77  111.  505,  Updike  v.  WrigJd,  81  id.  49,  and  Choisser  v.  People, 
140  id.  21,  simply  follow  the  preceding  cases  in  holding 
that  debts  for  merely  corj)orate  purposes  cannot  be  created 
against  municipal  corporations  by  the  legislature,  under 
our  constitution,  without  their  consent. 

If  it  should  be  admitted  that  this  act  does  create  debts 
and  impose  taxes  for  their  payment  upon  cities  and  coun- 
ties without  their  consent, — a  proposition  in  our  opinion 
untenable, — still,  unless  it  can  be  further  successfully 
maintained  that  such  debts  are  for  local  purposes, — 
merely  and  only  for  corporate  purposes, — the  foregoing 
sections  of  the  constitution,  as  heretofore  construed,  do 
not  prohibit  or  limit  the  power  of  the  legislature  to  enact 
the  statute.  In  People  v.  Mayor  of  Chicago,  supra,  Chief 
Justice  Breese,  construing  section  5  of  article  9  of  the 
constitution  of  1848,  and  referring  to  Harward  v.  St,  Clair 
Drainage  Co,  supra,  said  (p.  30):  "To  what  extent  it  is  to 
be  construed  as  a  limitation  upon  the  power  of  local  tax- 
ation directly  by  the  legislature  itself,  it  was  not  neces- 
sary in  that  case,  nor  is  it  in  this,  to  decide.  However 
strong  the  argument  in  favor  of  so  construiug  it,  there 
nevertheless  may  be  cases  where  the  legislature,  without 
the  consent  of  the  corporate  authorities,  might  impose 
taxes  local  in  their  character  if  required  by  the  general 
good  government  of  the  State,  because  such  taxes  would 
not  be  merely  and  only  for  corporate  purposes, — as,  if 
one  of  the  cities  of  the  State  should  be  insurgent,  requir- 
ing the  interposition  of  the  military  power,  it  will  not  be 
denied  the  State,  on  quelling  the  insurrection,  could  im- 
pose taxes  upon  the  city  to  defraj'^  the  expense  of  a  resort 
to  military  power.  So  if  the  police  department  of  a  city 
should  fail  to  furnish  reasonable  security  to  life  and  prop- 
erty, the  State  undoubtedly  might  provide  such  force 
and  assess  the  city  for  the  expense;  but  the  tax  author- 
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ized  by  the  act  in  qbestion  is  for  a  purpose  purely  local 
and  corporate,  having-  no  other  element  about  it,  and 
the  commissioners  api)ointed  by  it  are  in  no  sense  cor- 
porate authorities  of  the  city  of  Chicago."  This  language 
clearly  indicates  that  it  was  not  intended  by  any  of  the 
decisions  cited,  to  hold  that  the  leg"islature  might  not 
create  a  debt  against  cities  or  counties  and  provide  for 
the  collection  of  the  same,  where  it  was  done  under  a 
proper  exercise  of  the  police  power,  and  hence  they  are 
in  no  way  in  conflict  with  what  was  decided  in  108  111. 
and  105  III.  supra. 

In  his  work  on  Taxation,  treating  of  the  subject  of  lo- 
cal taxation  under  legislative  compulsioji.  Judge  Cooley, 
enumerating  the  cases  in  which  such  taxes  are  lawful, 
says  (p.  686):  "Mobs  and  riots — Another  similar  case  is, 
where  a  municii)al  corporation  is  compelled,  by  means 
of  taxation,  to  make  compensation  for  losses  sustained 
within  its  limits  at  the  hands  of  mobs  and  rioters.  It  has 
been  thought  from  very  early  times  that  that  political 
division  of  the  county  which  failed  to  exert  its  authority 
for  the  effectual  suppression  of  disorder,  by  means  where- 
of innocent  parties  suffer  from  lawlessness  and  violence 
within  its  boundaries,  might  justly  be  required  to  make 
good  the  losses,  and  that  its  diligence  in  maintaining  the 
empire  of  the  laws  would  be  quickened  by  the  require- 
ment. Such  legislation  is,  in  effect,  only  a  part  of  the 
State  police  system,  under  which  the  municipal  divisions 
are  severally  looked  to  for  the  preservation  of  the  public 
peace  within  their  respective  limits.  And,  speaking  gen- 
erally, it  may  be  affirmed  that  in  any  case  in  which  com- 
pulsory taxation  is  found  necessary  in  order  to  compel  a 
municipal  corporation  or  political  division  of  the  State 
to  perform  properly  and  justly  any  of  its  duties  as  an 
agency  in  the  State  government,  or  to  fulfill  any  obliga- 
tion, legal  or  equitable,  resting  upon  it,  in  consequence 
of  any  corporate  action,  the  State  has  ample  power  to 
direct  and  levy  such  compulsory  ta^xation,  and  the  people 
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to  be  taxed  have  no  absolute  rig'ht  to  a  voice  in  deter- 
mining whether  it  shall  be  levied,  except  as  they  may 
be  heard  through  their  representatives  in  the  legislature 
of  the  State."  The  same  author  says,  in  his  work  on  Con- 
stitutional Limitations  (p.  283):  "The  legislature  has  un- 
doubted power  to  compel  the  municipal  bodies  to  perform 
their  functions  as  local  governments,  under  their  char- 
ters, and  to  recognize,  meet  and  discharge  the  duties  and 
obligations  properly  resting  upon  them  as  such,  whether 
they  be  legal  or  merely  equitable  or  moral,  and  for  this 
purpose  it  may  require  them  to  exercise  the  power  of 
taxation  whenever  and  wherever  it  may  be  deemed  nec- 
essary or  expedient." 

Keeping  in  mind  that  the  passage  of  this  and  similar 
laws  is  for  the  better  government  of  the  State, — is  a 
mere  police  regulation,— sections  9  and  10  of  the  consti- 
tution in  no  way  limit  the  power  of  the  General  Assembly 
to  enact  them.  There  is  still  less  reason  for  the  con- 
tention that  section  12,  sujyra^  is  such  a  limitation.  By 
no  possible  construction  can  it  be  held  to  create  a  debt 
against  municipal  corporations  of  any  particular  amount, 
much  less  of  an  amount  exceeding  the  constitutional 
limit.  We  certainly  cannot  be  asked  to  assume  that 
every  county  and  city  in  the  State  would  be  compelled 
to  become  indebted,  by  its  enforcement,  to  an  amount,  in- 
cluding existing  indebtedness,  exceeding  five  per  centum 
on  the  value  of  its  taxable  property,  in  order  to  justify 
a  holding  against  the  validity  of  the  act.  Whether  or 
not  the  city  of  Chicago  was,  at  the  bringing  of  this  suit, 
indebted  beyond  that  amount  is  wholly  immaterial  in 
determining  the  constitutionality  of  the  law.  That  ques- 
tion could  only  arise,  if  at  all,  upon  a  proceeding  to 
collect  the  judgment. 

But  aside  from  the  foregoing  considerations,  as  al- 
ready intimated,  we  do  not  think  the  act,  in  any  proper 
sense,  creates  a  debt  against  cities  and  counties.  It  does 
no  more  than  provide  that  under  certain  circumstances 
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they  shall  be  liable  to  owners  for  property  destroyed  by 
mobs  and  riots.  Owners  seeking  to  recover  for  such  loss 
must,  as  in  any  other  case,  make  out  their  cause  of  action 
by  alleging  and  proving  all  the  facts  prescribed  by  the 
several  sections  of  the  act.  This  right  of  action  is  no 
more  a  debt  against  a  city  or  a  county  than  is  the  right 
of  recovery  against  such  municipality  for  any  other  wrong 
or  injury.  The  New  York  constitution  provided  that  on 
the  final  passage  in  either  house  of  the  legislatiure  of 
every  act  which  imposes,  continues  or  revives  a  tax,  etc., 
three-fifths  of  all  the  members  should  be  necessary  to 
constitute  a  quorum.  In  Darlington  v.  Mayor  of  New  York, 
supra,  it  was  insisted  the  Mob  act  of  that  State  imposed 
a  tax,  and  that  the  constitutional  quorum  was  not  pres- 
ent when  it  passed.  Denio,  Chief  Justice,  rendering  the 
opinion  of  the  court,  said:  '*The  act  of  1855  does  not  im- 
pose a  tax  of  any  kind,  either  State  or  municipal.  Its 
provisions  may,  and  doubtless  will,  lead  to  the  necessity 
of  local  taxation;  and  the  same  thing  may  be  said  of 
every  act  of  legislation  under  which  an  expenditure  for 
general  or  local  purposes  may,  in  any  contingency,  be 
required.  If  a  local  tax  in  a  city  or  village  is  within  the 
scope  of  the  section  it  will  be  sufficient  to  have  the  requi- 
site quorum  present  when  the  tax  shall  come  to  be  voted. 
The  act  does  not  create  a  debt  or  claim.  If  no  person 
should  suffer  damage  by  riot  or  mob  no  money  would  be 
required  and  no  debt  or  charge  would  ever  be  created, 
and  until  such  an  event  shall  occur  no  debt  or  claim  will 
be  called  into  existence."  Under  the  Illinois  statute  there 
must  not  only  be  a  loss  by  inob  or  riot,  but  the  owner 
must  have  been  free  from  fault  and  given  the  required 
notice,  etc.,  before  money  can  be  required  or  a  debt  or 
charge  created. 

What  has  been  said  disposes  of  the  contention  that 
the  act  violates  the  separate  section  quoted  above.  The 
statute  does  not  make  or  provide  for  making  a  donation 
to  any  one. 
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Neither  the  wisdom  of  this  law  nor  the  hardships 
which  it  may  impose  upon  municipalities  without  any 
fault  or  neglect  of  duty  upon  their  part  are  matters  for 
discussion  or  decision  in  passing  upon  its  constitution- 
ality. These  are  questions  for  the  legislature,  and  not 
for  the  courts.  The  oft  repeated  rule  is,  "that  to  render 
a  statute  unconstitutional  it  must  be  clearly  violative  of 
the  plain  x>ro visions  of  the  constitution..  All  doubts  and 
uncertainties  arising,  either  from  the  language  of  the 
constitution  or  the  law,  must  be  resolved  in  favor  of  the 
validity  of  the  statute.  Every  intendment  is  in  favor  of 
the  constitutionality  of  enactments  of  the  legislature." 

After  giving  the  question  here  involved  the  careful 
•consideration  its  importance  deserves,  we  are  of  opinion 
that  no  sufficient  reason  is  shown  for  holding  the  act  in 
question  unconstitutional.  The  judgment  of  the  circuit 
court  will  accordingly  be  affirmed. 

Judgment  affirmed. 


Thomas  Greenwood  et  at. 

V. 

Ciiarl.es  Greenwood  et  al. 
Ojjinion  filed  February  17, 1899. 

1.  Wills — if  possible,  a  will  should  be  so  construed  as  to  give  effect  to 
all  its  parts,  A  will  should,  if  possible,  be  so  construed  as  to  g^ive 
effect  to  all  its  parts,  and  not  so  as  to  render  some  of  its  provisions 
invalid  or  ineffectual. 

2.  Same — repugnancy  cannot  be  based  upon  void  clause.  A  clause  in 
a  will  cannot  be  rejected  as  repugfnant  to  a  former  clause  if  the 
construction  which  must  be  placed  upon  the  former  clause  to  sus- 
tain the  claim  of  repug^nancy  renders  it  void. 

3.  Same — in  construing  will  court  may  consider  the  alienage  of  donees. 
In  order  to  understand  the  testator's  circumstances,  the  court,  in 
construing  a  clause  of  a  will  disposing  of  the  residue  of  the  testa- 
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tor's  estate  to  the  children  of  his  deceased  brother,  may  receive 
evidence  as  to  the  character  of  the  testator's  property,  that  the 
children  of  the  deceased  brother  were  non-resident  aliens,  and  that 
the  testator  knew  that  fact. 

4.  Same— it  is  presumed  thai  testator  knew  tJie  law  and  intended  to  dis- 
pose of  all  hvt  property.  It  will  be  presumed  that  the  testator  knew 
the  law  of  the  State  disqualifying^  non-resident  aliens  from  takini;r 
real  estate,  and  that  he  did  not  intend  to  die  intestate  as  to  a  part 
of  the  property. 

5.  Same— pu?7>ose  of  act  duiqualifying  aliens  as  devisees.  The  pur- 
pose of  the  act  disqualifying  aliens  as  devisees  was  not  to  inhibit 
them  from  becoming-  beneQciaries  under  wills,  but  merely  from 
acquiring  or  holding  title  to  land  in  Illinois. 

6.  Equitable  conversion— /c/-7n  **cquitable  conversion"  defined.  An 
equitable  conversion  is  a  change  of  real  property  into  personal, 
or  vice  versa,  presumed  to  exist  only  by  intendment  of  equity. 

7.  Same — equity  regards  that  as  done  which  oxight  to  be  done.  Where 
the  provisions  of  the  will  make  it  the  duty  of  the  executrix  to  sell 
land  and  pay  over  the  proceeds  to  legatees,  equity  will  regard 
the  conversion  as  having  taken  place  at  the  testator's  death,  the 
status  of  the  beneficiaries  in  such  case  being  legatees  of  personal 
property  and  not  devisees  of  real  estate. 

8.  Same— (Zw^y  of  executrix  to  convert  land  into  money  may  be  implied. 
Where  the  power  granted  to  an  executrix  to  convert  land  into 
money  is  full  and  complete  and  not  referred  to  her  discretion,  the 
absence  of  an  express  command  or  direction  will  not  render  the 
exercise  of  such  power  discretionary,  when  to  so  hold  would  defeat 
the  testator's  intention  as  manifested  from  the  whole  will. 

9.  Same — when  aliens  take  cls  legatees  under  equitable  coiirersion.  Non- 
resident aliens  who  would  be  incompetent  to  take  real  estate  will 
take  as  legatees,  under  the  principle  of  equitable  conversion,where, 
upon  a  fair  construction  of  the  will,  it  is  the  duty  of  the  executrix 
to  sell  the  land  and  distribute  the  proceeds  among  them  in  order 
to  carry  out  the  testator's  intention. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Edward  F.  Dunne,  Judge,  presiding. 

Prank  B.  Pease,  and  Willard  M.  McEwen,  for  ap- 
pellants: 

A  non-resident  alien  at  the  date  of  taking  effect  of  a 
will  cannot  take  thereunder  or  inherit  real  estate.  liyan 
v.Egan,  156  111.  224;  Beavan  v.  Went,  155  id.  592;  Sdiaeferw 
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Wunderle,  154  id.  577;  Wunderle  v.  Wiinderle,  144  id.  40;  Jele 
V.  Lernberger,  163  id.  344;  Schultze  v.  Schultze,  144  id.  290. 

Where  the  languag-e  used  has  a  plain  and  well  under- 
stood meaning*  there  is  no  room  for  construction.  Bates 
V.  Oilbert,  132  111.  298;  Hoiue  v.  Hodge,  152  id.  266. 

The  third  clause  of  the  will  is  plain,  and  attempts  to 
devise  to  non-resident  aliens  real  estate  as  such,  and  by 
using"  the  language  "give  and  devise,"  and  "to  have  and 
to  hold  to  them  and  their  heirs  forever,"  under  the  abso- 
lutely settled  law  of  the  rule  in  Shelley's  case,  the  meaning 
is  made  so  plain  that  no  construction  is  permissible  and 
the  property  must  be  treated  as  real  estate.  2  Washburn 
on  Real  Prop.  (4th  ed.)  490;  Bakery,  Scott,  62  111.  86;  Ewing 
V.Barnes,  156  id.  67;  Brislaln  v, Wilson,  63  id.  173;  Beacroft 
V.  Straion,  67  id.  28;  Butler  v.  Huestis,  68  id.  594;  Wicker  v. 
Bay,  118  id.  472;  Byan  v.  Allen,  120  id.  648;  Fotvler  v.  Black, 
136  id.  363;  Carpenter  v.  VanOlinder,  127  id.  42;  Hageman  v. 
Eageman,  129  id.  164;  Griswold  v.  HicLs,  132  id.  494;  Wolfer 
V.  Ilemmer,  144  id.  554;   Vangieson  v.  Henderson,  150  id.  119. 

The  terms  of  the  last  clause  solving  power  of  sale  are 
discretionary,  and  by  no  construction  can  be  considered 
mandatory  in  the  light  of  the  third  clause,  and  so  there 
can  be  no  equitable  conversion  so  that  the  non-resident 
aliens  could  take  the  estate  as  personalty.  King  v.  King, 
13  R.  I.  501;  Wnrtz  v.  Page,  19  N.  J.  Eq.  365;  6  Am.  &  Eng. 
Ency.  of  Law,  666;  Hu7iVs  Appeal,  105  Pa.  St.  128;  Dodge 
V.Williams,  46  Wis.  70;  Starkweather  v.  BiUe  Society,  72  111. 
59;  Dodge  v.  Pond,  23  N.  Y.  69;  Chamberlain  v.  Taylor,  105  id. 
185;  Hobson  v.  Hale,  95  id.  589;  Ducker  v.  Broivn,  146  111.  17; 
Haward  v.  Peavey,  128  id.  430;  Hale  v.  Hale,  125  id.  399. 

The  intention  of  the  testator  must  be  ascertained  from 
the  language  employed,  and  not  from  extraneous  condi- 
tions, and  therefore  the  language  of  the  will  means  the 
same  whether  the  "children  of  Jacob  Greenwood"  are  non- 
resident aliens  or  not.  Language  cannot  be  violated  to 
give  where  the  will  itself  does  not  give.  Updike  v.  Tomp- 
kins, 100  111.  410;  Davenport  v.  Kirkland,  156  id.  169;  Bingel 
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V.  Volz,  142  id.  214;  Dickenson  v.  Dickenson,  36  111.  App.  503; 
Taubenhan  v.  Dunz,  125  111.  524;  Blanchard  v.  Maynard,  103 
id.  65. 

E.  A.  Sherburne,  also  for  appellants: 

Appellees,  on  the  face  of  their  own  pleading",  have  no 
rights  in  this  property,  nor  any  standing  to  insist  that 
the  executrix  is  under  any  obligation  or  mandate  to  sell 
it,  or  any  part  thereof. 

The  original  answer,  until  otherwise  ordered,  always 
remains  a  part  of  the  record,  and  while  it  so  remains  the 
defendant  is  bound  by  its  admissions,  and  a  retraction  of 
them  in  a  suj^plemental  answer  is  of  no  more  use  than  so 
much  waste  paper.    Maker  v.  Bull,  39  111.  531. 

If  a  testator,  after  devising  the  fee  of  lands,  proceeds 
to  qualify  the  devise  by  a  proviso  or  condition  incom- 
patible with  the  absolute  dominion  or  ownership,  the 
condition  is  nugatory  and  the  estate  absolute.  Wilson  v. 
Turner,  164  111.  398. 

If  there  is  in  a  will  an  expression,  in  some  form,  of  an 
absolute  intention  that  land  shall  be  sold  and  turned  into 
money,  or  in  other  words  it  is  absolutely  directed  that 
the  conversion  be  made,  the  moment  the  instrument  takes 
effect,  if  the  direction  is  valid,  the  conversion  is  made, 
and  without  such  an  expression  or  direction  there  is  no 
conversion,  equitable  or  otherwise.  Ilaivard  v.  Peavey,  128 
111.  430. 

William  A.  Conover,  also  for  appellants: 
In  construing  wills  effect  should  be  given  to  every 
clause  and  expression.  The  rule  is  that  words,  in  gen- 
eral, are  to  be  taken  in  their  ordinary  and  grammatical 
sense,  unless  a  clear  intention  to  use  them  in  another  can 
be  collected  and  that  other  can  be  ascertained.  Roberts 
V.  Roberts,  140  111.  345;  Bates  v.  Gilbert,  132  id.  287. 

Technical  words  are  given  their  legal  effect  even 
though  the  testator  use  inconsistent  words,  unless  those 
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inconsistent  words  make  it  perfectly  clear  that  the  tes- 
tator did  not  mean  to  use  the  technical  words  in  their 
proper  sense.  Grisivold  v.  Hicks,  132  111.  494;  Frances'  Ap- 
peal, 75  Pa.  St.  220. 

The  main  object  in  the  construction  of  a  will  is  to  as- 
certain the  intention  of  the  testator  as  expressed  in  the 
instrument,  and  that  intention  must  prevail  unless  incon- 
sistent with  the  rules  of  law.     In  re  Ca^hman,  134  111.  91. 

In  case  of  a  supposed  ambigTiity  appearing  upon  the 
face  of  the  will,  parol  evidence  is  not  admissible  to  sup- 
ply or  contradict,  or  enlarge  or  vary,  the  words  of  the 
will  or  to  explain  the  intention  of  the  testator, — and  this 
even  where  a  memorandum  draft  of  such  supposed  inten- 
tion is  found  with  the  will.  Pennsylvania  Co,  v.  Bauerle, 
143  111.  459;  Wenhvorth  v.  Reed,  166  id.  139;  Lurie  v.  Bad- 
nitzer,  166  id.  609. 

The  true  inquiry  is,  not  what  the  testator  meant  to 
express,  but  what  the  words  used  by  him  do  express. 
Burks  V.  Lee,  76  Va.  389;  Stokes  v.  VanWyke,  83  id.  724. 

An  executor  who  takes  nothing  personally  by  way  of 
devise  or  bequest,  but  is  merely  required  to  sell  the  prop- 
erty and  distribute  the  proceeds,  takes  only  a  naked 
power,  without  interest.  Connelly  v.  Sullivan,  50  111.  App. 
627;  4  Kent's  Com.  320;  Chasy  v.  Oowdy,  43  N.  J.  Eq.  95; 
Derr  v.  Ycmng,  23  N.  J.  L.  478;  Beed  v.  Underhill,  12  Barb. 
113;  Doivning  v.  Marshall,  23  N.  Y.  366. 

Powers  are  never  imperative.  They  leave  the  act  to 
be  done  at  the  will  of  the  party  to  whom  they  are  given. 
Trusts  are  always  imperative,  and  are  obligatory  upon 
the  conscience  of  the  party  interested.  Attorney  General 
V.  Doioning,  Wilm.  1;  Stanley  v.  Colt,  5  Wall.  119. 

Aliens  are  under  the  like  disability  as  to  uses  and 
trust  arising  out  of  real  estate.  Nor  can  an  alien  be  a 
cestui  que  trust  but  under  the  like  disability.  2  Kent's 
Com.  62;  Attorney  General  v.  Sands,  3  Ch.  Rep.  20;  Gilbert 
on  Uses,  86,  404;  Com.  Dig.  tit.  "Alien;"  Hubbard  v.  Good- 
win, 3  Leigh,  532;  Downing  v.  Marshall,  23  N.  Y.  366;  Ham- 
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mckln  V,  Clayton,  2  Woods,  336;  Atkins  v.  Kron,  5  Ired.  Eq. 
207;  Trotter  v.  Blocker,  6  Port.  269;  Tiffany  &  Bullard  on 
Trusts,  3;  Leggett  Y.Dubois,  5  Paig^e,  114, 

In  equity,  the  trust  is  the  land  or  thinff  itself.  Hub- 
bard Y.Goodwin,  3  Leigh,  532;  2  Washburn  on  Real  Prop. 
465;  Lewin  on  Trusts,  (2d  ed.)  23;  Tudor's  Lead.  Cas.  274; 
Williams  on  Real  Prop.  135;  2  Flint  on  Real  Prop.  786. 

Equity  subjects  trusts  to  the  same  construction  that  a 
court  of  law  does  legal  estates,  and  a  donee  must  have 
capacity  to  take,  whether  it  is  attempted  to  convey  title 
directly  to  the  party  or  to  another  in  trust  for  him.  Atkins 
V.  Kron,  5  Ired.  Eq.  267;  Trotter  v.  Blocker,  6  Port.  269. 

Where  a  power  of  sale  is  given  to  executors  by  a  will 
unaccompanied  by  a  devise  to  them,  until  the  power  is 
executed  the  legal  title  vests  in  the  heirs.  Beed  v.  Under- 
hill,  12  Barb.  113;  Todd  v.  Wortman,  45  N.  J.  Eq.  723. 

There  is  no  such  thing  as  an  implied  conversion.  The 
true  rule  is,  to  constitute  conversion  there  must  be  an 
express  direction,  or  a  necessary  implication  of  such  ex- 
press direction.    6  Am.  &  Eng.  Ency.  of  Law,  665. 

^  When  the  conversion  depends  on  the  will  or  discre- 
tion of  the  executor  it  will  not  be  regarded  as  consum- 
mated in  law  until  it  is  consummated  in  fact.  6  Am.  & 
Eng.  Ency.  of  Law,  664,  665,  and  cases  in  notes;  Ducker 
V.  Biirnham,  146  111.  9;  Cliff  v.  Moses,  116  N.  Y.  144;  King  v. 
Ki7}g,  13  R.  L  501. 

If  the  executrix  is  given  an  option  or  election  to  sell, 
the  doctrine  of  equitable  conversion  does  not  apply.  An- 
wall's  Appeal,  42  Pa.  St.  414;  liaioard  v.  Peavey,  128  111.  430; 
Baker  Y.Copenbarger,  15  id.  103;  Kiiig  Y.King,  13  R.  I.  500; 
Ducker  v.  Burnham,  146  111.  9;  C?iew  v.  Nlcklin,  45  Pa.  St.  H4; 
PeroVs  Appeal,  102  id.  235;  ScJiolle  Y.Scholle,  113  N.  Y.  261. 

If  any  devise  is  illegal  or  not  effective  it  becomes  a  re- 
sulting trust  in  favor  of  the  heir-at  law.  Orrick  v.  Boehm, 
49  Md.  104;  Chamberlain  y.  Taylor,  105  N.  Y.  185;  GiraudY. 
Givavd,  58  How.  Pr.  175;  Wood  Y.Cone,  7  Paige's  Ch.  471; 
Trippe  v.  Frazier,  4  H.  &  J.  446;  Bizel  v.  Perrj/,  58  Md.  112, 
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DuPEE,  JuDAH,  Wtllard  &  WoLP,  for  appellees: 

There  is  nothing  in  the  Illinois  statutes,  or  in  the 
policy  of  alien  laws  generally,  which  should  require,  or 
even  induce,  the  court  to  withhold  from  appellees  the 
proceeds  of  land  because  they  cannot  take  land  itself. 
On  the  contrary,  the  court  should,  if  possible,  so  construe 
the  will  as  to  enable  appellees  to  take  under  it.  Act  of 
February  17,  1851;  Act  of  June  16,  1887;  Act  of  June  19, 
1891;  Act  of  May  14,  1897;  Marx  v.  McOlynn,  88  N.  Y.  357; 
Diilfourinelin  v.  Sheldon^  1  Beav.  79;  Taylor  v.  Benham,  5 
How.  233;  Craig  v.  Leslie,  3  Wheat.  563. 

A  testator  is  presumed  to  have  drawn  his  will  with 
reference  to  the  law  and  to  have  intended  it  to  comply 
therewith,  and  the  will  should,  if  possible,  be  so  construed 
as  to  be  in  harmony  with  the  law.  Schouler  on  Wills, 
(2d  ed.)  sees.  466,  469,  489. 

A  testator  is  presumed  not  to  have  intended  to  die 
intestate  as  to  any  part  of  his  property.  Schouler  on 
Wills,  sec.  490;  King  v.  King,  168  111.  273;  Hawkins  v.  Bohl- 
ing,  id.  214. 

If  possible,  the  will  should  be  given  effect.  Schouler 
on  Wills,  sec.  488. 

The  technical  sense  of  technical  words  must  give  way 
if  in  conflict  with  the  testator's  main  purpose.  Schouler 
on  Wills,  sec.  470. 

When  a  testator  directs  that  his  lands  be  sold  and  the 
proceeds  distributed,  such  lands,  under  the  doctrine  of 
equitable  conversion,  will  be  considered  by  the  courts  as 
already  changed  into  such  proceeds,  and  subject  to  the 
rules  of  devolution  applicable  to  personalty.  Glover  v. 
Condell,  163  111.  566;  Bispham's  Eq.  (5th  ed.)  sec.  307. 

To  effect  such  equitable  conversion  the  power  must 
be  mandatory, — in  other  words,  there  must  be  a  positive 
direction  to  the  executor  to  exercise  the  power.  Such 
mandatory  direction  need  not,  however,  be  express.  It 
may  be  implied,  and  such  implication  necessarily  arises 
when,  as  in  the  case  at  bar,  the  power,  although  in  form 
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only  discretionary  or  permissive,  must  be  exercised  in 
order  to  carry  out  the  testator's  will,  it  being  then  a 
power  coupled  with  a  duty  or  trust.  2  Washburn  on  Real 
Prop.  p.  323,  par.  27;  Bispham's  Eq.  (5th  ed.)  sec.  312; 

I  Jarman  on  Wills,  (6th  Am.  ed.)  549;  3  Pomeroy's  Eq.  Jur. 
(2d  ed.)  sec.  1160;  2  Lewin  on  Trusts,  613;  6  Am.  &  Eng. 
Ency.  of  Law,  665;  Sugden  on  Property,  64  Law  Lib.  462; 
IlunVs  Appeal,  105  Pa.  St.  128;  Leig-h  &  Dalzell  on  Conver- 
sion, 5  Law  Lib.  9,  10;  Penfleldv,  Tower,  46  N.  W.  Rep.  413; 
Matson  v.  Swift,  8  Beav.  308;  Cook's  Exr,  y.  Cook's  Admr,  20 
N.  J.  Eq.  375;  Master  v.  DeCroismar,  11  Beav.  184;  Craig  v. 
Leslie,  3  Wheat.  503;  Nickisson  v.  Cockill,  3  DeG.,  J.  &  S.  622; 
Ingraham  v.  Jngraham,  169  111.  432;  Temj^est  v.  Lord  Camoys, 
L.  R.  21  Ch.  Div.  571;  Wiirtz  v.  Page,  19  N.  J.  Eq.  365;  Cow- 
ley V.  Hartstonge,  1  Dow.  361;  Earlom  v.  Saunders,  1  Amb. 
240;  Cookson  v.  Beay,  5  Beav.  22;  Supervisors  v.  United  States, 
4  Wall.  435;  Mason  v.  Fearson,  9  How.  248;  Brokaio  v.  Comrs. 
of  HigJnaays,  130111.  482;  Davenport  v ,  Kirkland,  156  id.  169; 
Roland  \\  Miller,  100  Pa.  St.  47;  Fraserv,  Trustees,  124  N.  Y. 
479;  Lent  v.  Howard,  89  id.  169;  Power  Y.Cassidy,  79  id.  602; 
Clarke  v.  Clarke,  24  S.  E.  Rep.  202;  Vauchamj)Y,  Bell,  6  Madd. 
343;  Morse  v.  Morse,  85  N.  Y.  53;  In  re  Gantert,  32  N.  E.  Rep. 
551;  Roy  \,  Monroe,  20  Atl.  Rep.  481;  Stallman's  Estate,  2 
Pa.  Dist.  205;  Fahnestock  v.  Fahnestock,  25  Atl.  Rep.  313; 
DelaMd  \,  Barlow,  14  N.  E.  Rep.  498;  Burrell  v.  Baskerfield, 

II  Beav.  525;  Dodge  y,  Williams,  46  Wis.  70;  Ramsey  \,  Han- 
Ion,  33  Fed.  Rep.  425;  Chandler's  Appeal,  34  Wis.  505;  Hei^e- 
ford  V.  Ravenhill,  5  Beav.  51. 

In  the  construction  of  this  will,  upon  the  question  of 
conversion  the  court  properly  considered  the  extrinsic 
evidence  of  the  legal  status  of  appellees.  Jarman  on 
Wills,  rule  10;  Wigram's  Rules  of  Law,  prop.  5;  1  Red- 
field  on  Wills,  502;  Schouler  on  Wills,  sees.  581,  572,  466, 
407,  579;  Marske  v.  Willard,  169  111.  281;  Travers  v.  Morrison, 
28  Ala.  49-1;  Atkinson  v.  Sutton,  23  W.Va.  197;  Ernst  v.  Fos- 
ter, 49  Pac.  Rep.  527;  Smith  v.  Bell,  6  Pet.  68;  Whitcomh  v. 
Ryan,  150  111.  116;  Bills  v.  Putnam,  15  Atl.  Rep.  139;  Cotton 
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V.  CoUon,  127  U.  S.  309;  Hoyt  v.  Hoyt,  85  N.  Y.  142;  McCorn 
V.  McCorn,  100  id.  511;  Decker  v.  Decker,  121  111.  341;  Huff- 
man V.  Young,  170  id.  290;  Kaufman  v.  Breckinridge,  117  id. 
305;  Lomax  v.  Shinn,  162  id.  124;  Strain  v.  Sweeney,  168  id. 
609;  Ingrdham  v.  Ingraham,  169  id.  461. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court: 

This  was  a  bill  filed  by  Thomas  Greenwood,  one  of  the 
appeHants,  for  the  partition  of  the  real  estate  of  Josiah 
Greenwood,  who  died  testate  December  13, 1894.  His  will, 
which  was  admitted  to  probate,  is  as  follows: 

**I,  Josiah  Greenwood,  of  the  city  of  Chicag"o,  in  the  county 
of  Cook  and  State  of  Illinois,  being"  sixty-seven  years  of  age  and 
of  sound  mind  and  memory,  do  make,  publish  and  declare  this 
ray  last  will  and  testament: 

^^ First — I  direct  that  all  my  just  debts  and  funeral  expenses 
be  paid  and  a  proper  tombstone  erected  at  my  g-rave. 

''Second — I  give  and  devise  to  my  wife,  Elizabeth  Greenwood, 
one-third  of  all  my  real  estate  and  her  legfal  interest  in  all  my 
personal  property,  to  have  and  to  hold  forever,  free  and  clear 
of  any  claim  or  control  from  any  person  whomsoever. 

''Third — The  rest  and  residue  of  my  estate  I  give  and  devise 
to  the  children  of  my  deceased  brother,  Jacob  Greenwood,  who 
may  be  living-  at  the  time  of  my  decease,  share  and  share  alike, 
to  have  and  to  hold  to  them  and  their  heirs  forever. 

"Lastly — I  hereby  revoke  all  former  wills  by  me  made,  and 
appoint  my  wife,  Elizabeth  Greenwood,  sole  executrix  of  this 
my  said  will,  g'iving-  and  granting"  unto  her  full  power  to  take 
possession  of  and  in  all  things  manacre  and  control  my  said  es- 
tate during-  her  executorship,  the  same  as  I  could  if  living-,  with 
power  to  sell  and  convey,  divide  and  distribute  the  same,  and  in 
the  same  manner  that  I  could  were  I  living^  and  distributing  the 
same,  but  the  proceeds  to  be  by  her  given  to  my  legatees;  and 
I  hereby  direct  that  letters  issue  to  her  without  bonds,  I  ex- 
pressly waiving  the  same. 

** Witness  my  hand  and  seal,  December  9,  1894. 

JosiATi  Greenwood.     [Seal.] 

Witnesses:  E.  F.  Runyan,  E.  D.  Runyan." 

The  testator  left  no  children,  but  left  his  widow,  Eliza- 
beth Greenwood,  and  certain  nephews  and  nieces  and 
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descendants  of  nieces,  surviving  him.  Aside  from  his 
widow,  these  nephews  and  nieces  and  their  descendants 
were  his  only  heirs-at-law,  and  the  appellants  Thomas 
Greenwood,  Mary  Moore,  Alfred  Latcham,  Francis  G. 
Latcham  and  Alice  N.  Latcham  were  the  only  ones  of 
such  heirs  who  were  citizens  of  the  United  States  and 
capable  of  taking  lands  in  this  State  by  descent  or  de- 
vise, as  the  statutes  of  this  State  then  were,  all  other 
descendants  of  the  deceased  being  non-resident  aliens. 
The  ax>pellees,  Charles  Herbert  Greenwood,  Sarah  Jane 
Greenwood  and  Lizzie  Clough,  are  the  children  of  Jacob 
Greenwood,  a  deceased  brother  of  the  testator,  mentioned 
in  the  third  clause  of  the  will.  They  were  also  non- 
resident aliens,  and  were  residents  and  citizens  of  Great 
Britain. 

The  bill  charged  that  the  legatees  and  devisees  men- 
tioned in  the  third  clause,  the  appellees  here,  were  non- 
resident aliens,  and  were  incapable  of  taking,  by  such 
devise,  any  of  said  real  estate  under  the  act  of  the  legis- 
lature entitled  "An  act  in  regard  to  aliens,  and  to  restrict 
their  right  to  acquire  and  hold  real  and  personal  estate, 
and  to  provide  for  the  disposition  of  the  lands  now  owned 
by  non-resident  aliens,"  approved  June  1,  1887,  and  in 
force  July  1,  1887;  that  said  devise  to  them  was  void  and 
a  cloud  upon  the  title  of  the  complainants,  and  that  said 
real  estate  so  attempted  to  be  devised  in  and  by  the  said 
third  clause  descended  as  intestate  estate  to  the  com- 
plainants, as  the  heirs-at-law  and  only  heirs-at-law  of  the 
said  deceased  capable  of  inheriting  or  taking  the  same. 
The  appellees  answered  and  also  filed  their  cross-bill,  in 
which  they  admitted  that  they  were  non-resident  aliens, 
but  claimed  that  two-thirds  of  said  estate  after  payment 
of  the  expenses  of  administration  was  by  the  provisions 
of  the  will  to  be  sold  by  Elizabeth  Greenwood,  the  exec- 
utrix, converted  into  money  and  the  proceeds  paid  over 
to  them  as  legatees;  that  it  was  obligatory  upon  her  to 
so  convert  said  two-thirds  and  distribute  to  them,  and 
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that  the  same  should  be  treated  as  converted  into  per- 
sonal property  at  the  death  of  the  testator,  she  holding 
the  same  in  trust  for  them.  The  cross-bill  prayed  for  a 
construction  of  the  will,  and  for  an  order  to  compel  the 
executrix  to  execute  the  power  conferred  on  her  by  the 
will  to  sell  said  real  estate  and  pay  over  to  them  the  pro- 
ceeds. Issues  were  made  on  the  bill  and  cross-bill  and 
the  cause  referred  to  the  master,  who  reported  the  evi- 
dence and  his  conclusions  to  the  court.  Exceptions  were 
sustained  to  his  report,  and  the  chancellor  entered  a  de- 
cree dismissing  aj^pellants'  bill  and  sustaining  the  alle- 
gations of  the  cross-bill,  and  ordering  the  executrix  to 
execute  the  power  of  sale  as  prayed. 

It  is  clear,  and  is  not  controverted,  that  appellees, 
being  non-resident  aliens,  were  incapable  of  taking  the 
lands  in  question  under  the  will,  and  so  far  as  the  will 
must  be  regarded  as  a  devise  of  real  estate  to  them,  it  is 
inoperative,  and  unless  the  doctrine  of  equitable  conver- 
sion applies  and  the  will  can  be  fairly  construed  as  a 
bequest  of  personal  property  to  the  appellees  the  decree 
is  wrong  and  should  be  reversed. 

In  the  construction  of  wills  it  is  the  duty  of  courts 
to  ascertain  the  intention  of  the  testator  as  expressed  in 
the  instrument,  and  to  so  construe  the  will  as  to  give  ef- 
fect to  that  intention,  if  it  can  be  done  without  violating 
any  established  rule  of  law  or  public  policy.  It  Is  per- 
fectly clear,  from  the  mere  reading  of  the  will,  that  it  was 
the  intention  of  the  testator  that  the  appellees  should  re- 
ceive all  the  rest  and  residue  of  his  estate  after  the  pay- 
ment of  his  debts  and  funeral  expenses  and  the  cost  of  a 
proper  tombstone  to  be  erected  at  his  g^aye,  and  after  his 
wife  should  have  received  the  personal  property  which 
she  was  entitled  to  by  law  and  one-third  of  his  real  estate. 

Counsel  for  appellants  say,  that  as  the  widow  was 
entitled,  under  the  statute,  to  all  the  personal  property, 
there  was  nothing  left  for  appellees  but  real  estate,  and 
this  they  could  not  take,  and  that  it  therefore  descended 
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to  appellants  as  intestate  estate.  This  is  certainly  true, 
unless  it  appears  from  the  will  that  it  was  the  intention 
of  the  testator  to  convert  such  real  estate, — that  is,  all 
not  devised  to  his  wife, — into  personal  property,  and  to 
have  the  proceeds  paid  over  to  the  appellees.  It  will  be 
presumed  that  the  testator  knew  the  laws  of  the  State, 
and  that  he  knew  he  could  not  devise  his  real  estate  to 
non-resident  aliens.  It  is  also  a  presumption  of  law  that 
he  did  not  intend  to  die  intestate  as  to  a  part  of  his 
property.  While  these  presumptions  cannot,  of  course, 
prevail  over  the  plain  meaning^  of  the  will,  they  are  im- 
portant aids  in  its  interpretation  and  construction.  It 
is  to  be  seen  from  the  will,  that,  aside  from  the  interest 
which  his  widow  would  take  by  law  in  his  personal  prop- 
erty, it  devises  to  her,  by  the  second  clause,  one-third  of 
his  real  estate  absolutely,  but  in  the  third  clause,  while 
it  is  amply  sufficient  to  dispose  of  real  estate,  it  does  not 
use  that  term,  but  gives  and  devises  all  the  rest  and  resi- 
due of  his  estate  to  the  children  of  Jacob  Greenwood. 
The  word  "estate"  has  a  broad  signification,  and  would, 
of  course,  be  sufficient  to  pass  personalty.  But  as  all  of 
the  personal  property  had  been  given  to  his  widow  he 
had  no  personal  estate  to  give  to  appellees,  unless,  as 
indicated  in  the  last  clause  of  his  will,  he  intended  to 
convert  the  remaining  two-thirds  of  his  real  estate  into 
personalty,  to  be  distributed  or  paid  over  to  his  legatees, 
the  appellees, — and  this  would  seem  to  be  the  most  rea- 
sonable construction  to  be  given  to  the  instrument.  The 
will  should  be  construed  so  as  to  give  effect  to  all  its 
parts,  if  it  can  be  done,  and  not  so  as  to  render  some  of 
its  provisions  invalid  or  ineffectual.  As  a  gift  of  the  pro- 
ceeds of  the  sale  of  real  estate  to  be  made  by  the  execu- 
trix, the  third  clause  violates  no  law  and  is  valid,  while 
as  a  devise  of  real  estate  it  violated  the  statute  of  this 
State  in  force  at  that  time,  and  is  therefore  invalid. 

Appellants  contend  that  the  third  clause  contains  the 
usual  and  proper  terms  and  provisions  for  a  devise  of  real 
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estate  and  should  be  so  construed,  and  that  said  clause, 
devising^  absolutely  two-thirds  of  the  real  estate  to  ap- 
pellees, must  prevail  in  construing^  the  will,  and  that  the 
last  clause,  being  repugnant  to  it,  is  void  for  such  repujif- 
nancy,  except  so  far  as  it  confers  power  on  the  executrix 
to  sell  lands  to  pay  debts.  The  evidence  showed  that 
the  testator  owned  but  little  personal  property  but  that 
his  indebtedness  was  considerable,  and  that  it  would  be 
necessary  to  resort  to  the  real  estate  to  pay  debts,  and 
it  is  insisted  that  the  last  clause  will  be  given  its  full 
effect  by  confining  the  power  of  the  executrix  to  sell,  to 
that  purpose.  We  are  of  the  opinion  that  appellants* 
contentions  cannot  prevail.  In  the  first  place,  it  is  said 
that  the  third  clause  is  an  absolute  devise  of  real  estate 
and  is  therefore  void,  and  the  real  estate,  as  such,  de- 
scended to  appellants  as  intestate  estate.  We  have  said 
that  as  a  devise  of  real  estate  it  is  void;  but  if  it  be  so 
treated  we  are  unable  to  see  how  a  void  provision  could 
also  render  a  subsequent  provision  void  on  the  ground 
of  repug-nancy.  If  the  third  clause  is  void  it  cannot  oper- 
ate to  destroy  a  subsequent  clause  simply  because  such 
subsequent  clause  is  repugnant  to  such  third  clause.  The 
effect  of  the  argument  of  the  appellants  on  this  branch 
of  the  case  is  to  treat  the  third  clause  as  in  full  force 
and  valid  until  it  has  destroyed  all  repugnant  subsequent 
provisions,  and  then  to  declare  it  absolutely  void  for 
being  in  conflict  with  the  laws  of  the  State.  Let  it  be 
supposed  that  the  third  clause  had  devised  two-thirds  of 
the  realty  in  express  terms  to  appellees  absolutely,  and 
that  the  last  clause  had  in  express  terms  devised  it  to 
the  executrix  in  trust  to  sell,  with  directions  to  distrib- 
ute or  pay  over  to  appellees  the  proceeds,  then,  it  ap- 
pearing that  appellees  were  non-resident  aliens,  the  third 
clause  would  be  inoperative  and  void;  but  it  is  not  easy 
to  see  how  it  could  be  reasoned  out  that  such  void  clause 
could  work  the  destruction  of  the  last  clause,  which,  ex- 
cept for  its  conflict  with  the  third  clause,  would  be  con- 
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cededly  valid.  And  the  effect  would  be  the  same  whether 
such  conflict  appeared  directly  and  expressly,  or  from 
necessary  implication. 

If,  then,  as  contended  by  appellants,  the  third  clause 
must  be  construed  as  a  devise  of  real  estate  only,  it  would 
be  void  but  would  leave  the  last  clause  in  full  force.  But 
we  are  of  the  opinion,  as  before  stated,  that  the  third 
clause  is  broad  enoug^h,  and  so  far  valid,  to  carry  the 
proceeds  of  the  sale  of  real  estate,  as  personalty,  to  these 
non-resident  aliens,  the  appellees,  if  such  sale  and  dis- 
tribution are  sufficiently  provided  for  in  other  parts  of 
the  will, — in  other  words,  if  the  will  effects  an  equitable 
conversion  of  said  two-thirds  of  the  real  into  personal 
property, — and  this  we  reg'ard  as  the  only  question  of 
serious  importance  in  the  case. 

The  purpose  of  the  statute  was  not  to  inhibit  aliens 
from  becoming  beneficiaries  in  wills  or  other  written  in- 
struments, but  from  acquiring  or  holding"  title  to  real  es- 
tate in  this  State.  For  the  purpose  of  proving  their  right 
to  inherit  as  heirs-at-law,  appellants  themselves  proved 
the  alienage  of  appellees,  as  they  had  the  right  to  do; 
but  we  cannot  agree  to  their  contention,  nor  to  the  appli- 
cation of  the  cases  cited  by  them,  that  such  alienage  can 
not  be  considered  by  the  court  in  construing  the  will,  to 
ascertain  the  intention  of  the  testator.  It  is  well  settled 
that  in  construing  a  will  courts  will  endeavor  to  put  them- 
selves, as  far  as  possible,  in  the  position  of  the  testator, 
and  will  hear  extrinsic  evidence  of  the  circumstances  sur- 
rounding the  testator  at  the  time  he  made  the  will,  in 
order  to  understand  the  language  employed  by  him  in 
the  instrument.  (Schouler  on  Wills,  sec.  581;  Kaufman  v. 
Breddnridge,  117  111.  305;  Lomax  v.  Shinn,  162  id.  124;  In- 
graham  v.  Ingraham,  169  id.  432.)  Thus,  it  was  said  in 
Ingraham  v.  Ingraham,  that  "one  of  the  established  rules 
for  the  construction  of  a  will  is,  that  the  court  will  look 
at  the  circumstances  under  which  the  devisor  makes  his 
will,  as,  the  state  of  his  proi)erty,  of  his  family,  and  the 
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like."  Such  evidence  cannot  be  received  to  reform,  vary 
or  contradict  the  will,  nor  to  prove  some  intention  of  the 
testator  not  found  in  the  will  itself,  but  for  the  purpose 
of  enabling"  the  court  called  upon  to  construe  the  will, 
to  better  understand  what  the  testator  meant  by  the  lan- 
guage used  in  the  written  instrument. 

There  is  nothing-  in  Wejittaorth  v.  Bead,  166  111.  139,  in 
conflict  with  this  rule  of  construction,  as  supposed  by 
counsel.  The  substance  of  that  decision  is,  that  where 
an  intention  to  make  legacies  a  charge  upon  land  is  not 
shown  by  the  will  in  express  terms,  or  cannot  be  implied 
from  its  language,  extrinsic  evidence  cannot  be  heard  to 
prove  that  such,  in  fact,  was  his  intention,  or  that,  be- 
cause of  the  condition  of  his  estate,  he  must  have  had 
such  intention.  It  was  not  denied  in  that  case  that  the 
court. could  hear  extrinsic  evidence  of  the  circumstances 
surrounding  the  testator  at  the  time  he  made  his  will, 
where  there  was  any  language  in  the  will  to  be  construed, 
and  when  i)roperly  construed  would  itself  show  the  inten- 
tion of  the  testator.  It  is,  of  course,  well  understood  that 
the  intention  of  the  testator  to  be  ascertained  and  carried 
into  effect  by  the  courts  is  the  intention  appearing  from 
his  will,  and  not  that  which  might  appear  aliunde.  The 
will  did  not  state  the  amount,  character  or  description  of 
the  testator's  property,  nor  the  names,  residence  or  citi- 
zenship of  the  children  of  the  testator's  brother,  Jacob, 
mentioned  in  the  third  clause.  It  was  clearly  competent 
to  make  this  proof,  and  to  prove  that  these  legatees  were 
non-resident  aliens  and  that  the  testator  knew  that  fact. 
It  will  be  presumed  that  he  knew  the  law,  and  knew  that 
they  could  not  take  the  title  to  the  real  estate.  But  this 
proof  would  have  been  of  no  benefit  to  appellees  without 
language  in  the  will  fairly  implying  an  intention  to  con- 
vert the  real  estate  into  money  and  distribute  to  them 
the  i^roceeds.  While  appellees  could  not  take  title  to 
the  real  estate,  yet  if  the  fair  construction  of  the  will  is 
that  the  executrix  is  directed  to  sell  such  real  estate  and 
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distribute  the  proceeds  to  them,  as  legatees  mentioned 
in  the  will,  then  the  gift  to  aiipellees  is  one  of  personal 
property  and  not  of  real  estate.  "By  equitable  conversion 
is  meant  a  change  of  property  from  real  into  personal 
or  from  personal  into  real,  not  actually  taking  place  but 
presumed  to  exist  only  by  construction  or  intendment  of 
equity."  (Bispham's  Eq.  sec.  307.)  Equity  regards  that 
done  which  ought  to  be  done.  If,  therefore,  the  provi- 
sions of  the  will  made  it  the  duty  of  the  executrix  to  sell 
the  lands  and  pay  over  the  proceeds  to  these  legatees, 
equity  will  regard  the  conversion  of  the  lands  into  money 
as  having  taken  place  at  the  death  of  the  testator,  and 
appellees  would  take  the  proceeds  as  personal  property. 
(Glover  v.  Condell,  163  111.  566.)  And  it  is  well  settled,  also, 
that  this  duty  may  be  implied  from  the  terms  and  provi- 
sions of  the  will,  and  while  it  must  clearly  appear  it  is 
not  necessary  that  it  be  expressly  enjoined.  Pomeroy's 
Eq.  Jur.  sec.  1160;  Jarman  on  Wills,  549;  6  Am.  &  Eng. 
Ency.  of  Law,  665. 

As  we  have  seen,  the  third  clause  is  abundantly  suf- 
ficient to  give  the  j^joceeds  of  this  real  estate  to  the  lega- 
tees therein  mentioned  as  personal  property,  in  case  there 
is  an  equitable  conversion;  as  a  devise  of  real  estate, 
however,  this  clause  is  inoperative.  But  the  last  clause 
makes  provision  for  the  sale  of  this  real  estate  and  the 
payment  of  the  proceeds  to  the  legatees, — that  is,  to  those 
mentioned  in  the  third  clause, — for  under  that  clause  they 
are  both  devisees  and  legatees.  Now,  the  intention  of 
the  testator  cannot  be  carried  into  effect  without  the  ex- 
ecution of  this  power  of  sale,  and  it  appears,  we  think, 
from  the  will,  that  the  testator  intended  that  it  should 
be  executed.  He  authorizes  his  executrix  to  take  posses- 
sion and  in  all  things  manage  and  control  the  real  estate 
the  same  as  he  could  if  living,  giving  her  power  to  sell 
and  convey  the  same  in  the  same  manner  that  he  could  if 
living,  "but,"  using  the  language  of  the  will,  "the  proceeds 
to  be  given  to  my  legatees."    This  is  fairly  equivalent  to 
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a  direction  to  his  executrix  to  pay  the  proceeds  to  his 
legatees, — that  is,  to  the  legatees  mentioned  in  the  third 
clause, — and  this  she  could  not  do  without  executing  the 
power  of  actual  conversion,  which  was  fully  conferred. 
It  would  thwart  the  intention  of  the  testator  to  hold  that 
this  power  to  sell  w^as  merely  discretionary,  and  that  she 
could  execute  it  or  not,  as  she  might  elect.  Considering 
the  entire  will,  and  in  the  light  of  the  circumstances  sur- 
rounding the  testator  when  it  was  made,  we  are  of  the 
opinion  that  the  duty  to  sell,  convert  into  personalty  and 
pay  over  and  distribute  to  the  legatees  was  intended  to 
be  imposed,  in  terms  imperative,  upon  the  executrix.  It 
was  said  in  Cook's  Exi\  v.  Cook's  Admr.  2G  N.  J.  Eq.  375,  that 
"if  the  direction  of  the  will  as  to  the  proceeds  requires  a 
sale,  it  is  equivalent  to  a  positive  direction  to  sell,  and 
the  land  is  deemed  personal  property  from  the  death  of 
the  testator."  It  will  be  noticed  that  the  power  granted 
to  the  executrix  in  the  respect  mentioned  is  full  and  com- 
plete, and  its  exercise  is  not  limited  by  or  referred  to  her 
discretion.  In  such  a  case  the  mere  absence  of  words  of 
express  command  or  direction  ought  not  be  held  to  render 
the  exercise  of  the  power  discretionary,  when  to  so  hold 
would  defeat  the  intention  of  the  testator  as  it  appears 
from  the  whole  will.  (Hunt's  Appeal,  105  Pa.  St.  128;  Pen- 
Jield  V.  Tower,  46  N.  W.  Rep.  413;  Lewin  on  Trusts,  *613; 
Master  v.  DeCroismer,  11  Beav.184;  Ingraham  v.  IngraJiam, 
supra;  Fraser  v.  Trustees,  124  N.Y.  479;  Lent  v.  Howard,  89 
id.l69;  In  re  Gantert,  32  N.  E.  Rep.  551.)  Pull  power  having 
been  granted  to  and  the  duty  imposed  on  the  executrix 
to  sell  and  convey  said  two-thirds  of  the  real  estate  for 
the  purpose  stated,  a  trust  was  created,  and  the  title 
passed  to  her  for  the  purposes  of  the  trust.  Hale  v.  Hale^ 
146  111.  227;  Wicker  v.  Ray,  118  id.  472. 

The  case  was  correctly  decided  below,  and  the  decree 
will  be  affirmed.  Decree  affirmed. 
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Anthony  F.  Seeberger  et  al. 

V, 
Leander  J.  McCORMICK. 

Opinion  filed  Februm-y  17 ^  1S99, 

1.  Appeals  and  miiiORS—effect  of  reversal  by  Appellate  Court  wUhoiU 
remand  iiHj,  Ihoiiyli  agreeing  toUh  trial  court,  on  facts.  Where  the  Appel- 
late Court,  although  agreeing;  with  the  trial  court's  conclusions 
frf»m  stipulated  facts,  reverses  a  judgment  for  defendant  in  a  case 
tried  without  a  jury  and  enters  judgment  on  plaintilfs  demand,  the 
defendant,  though  he  submitted  no  propositions  of  law  below,  may 
in  the  Supreme  Court  assign  as  an  error  of  law  that  the  Appellate 
Court  has,  in  effect,  Upheld  plaintiff's  refused  propositions  of  law. 

2.  Same — reversal  wiikoui  remanding — effed  tclvere  tlie  Appellate  Court 
druios  different  conclusions  from  agreed  facts.  Where  the  Appellate 
Court  reverses  a  judgment  for  defendant  in  a  case  tried  without  a 
jury  on  agreed  facts  and  enters  judgment  on  plaintiff's  demand,  hav- 
ing drawn  different  conclusions  from  the  agreed  facts  than  those 
reached  by  the  trial  court,  the  question  is  presented  to  the  Supreme 
Court  from  the  record  itself,  independently  of  the  submission  of 
propositions  of  law  in  the  trial  court,  whether  the  facts  found  by 
the  Appellate  Court  are  sufficient,  in  law,  to  sustain  its  judgment, 

3.  Partnership — ichen  incorporators  are  iwt  liable  on  kase  as  part- 
ners.  Directors  of  a  bank  completely  organized  and  incorporated 
under  the  National  Banking  act  except  that  it  has  no  certilicate 
from  the  comptroller  authorizing  it  to  act,  are  not  liable  as  co- 
partners on  a  lease  entered  into  for  business  headquarters,  as  in 
such  case  they  are  not  acting  as  agents  of  an  assumed  corporation 
but  of  a  corporation  dejure,  as  yet  powerless  to  make  a  lease. 

4.  Contracts— w/icu  bank  directors  are  liable  in  action  ex  c^ntradu 
on  implied  xearranty  of  corporate  authority.  One  leasing  a  building  to 
the  directors  of  a  bank  for  a  place  of  business,  in  ignorance  of  the 
fact  that  the  bank,  although  otherwise  completely  organized  and 
incorporated,  had  no  certilicate  from  the  comptroller  authorizing 
it  to  transact  business,  may,  upon  the  subsequent  abandonment  of 
the  organization  and  the  surrender  of  the  building,  hold  the  di- 
rectors liable  in  an  action  fx  contractu  upon  their  implied  warranty 
of  power  to  enter  into  the  lease. 

McCorniick  v.  Sccbergir,  73  111.  A  pp.  87,  affirmed. 

Writ  op  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  John  Barton  Payne, 
Judge,  presiding. 
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David  J.  Baker,  and  Hiram  T.  Gilbert,  for  plain- 
tilTs  in  error: 

One  who  assumes,  without  authority,  to  act  as  ag'ent 
of  a  corporation  and  to  make  a  contract  as  such  in  its 
name,  does  not  bind  himself  personally  upon  the  con- 
tract, but  he  becomes  liable,  if  at  all,  in  tort  for  false 
assumption  of  authority  amounting  to  deceit.  Duncan  v. 
Nile,%  32  111.  533;  Ogden  v.  liaymond,  22  Conn.  379;  Abbeij  v. 
Chase,  6  Cush.  54. 

When,  in  the  body  of  the  sealed  instrument,  the  cov- 
enants are  stated  as  if  they  were  made  by  a  corporation 
directly  with  the  plaintiff,  without  the  aj2fency  of  ciny 
one,  and  the  defendant  is  not  named  butsigfus  the  instru- 
ment and  seals  it  with  his  own  seal  as  president  of  the 
corporation  and  on  its  behalf,  an  action  cannot  be  sus- 
tained upon  it  against  him  individually.  Hopkins  v.  Ma- 
haffy,  11  S.  &  R.  12G. 

Pence,  Carpenter  &  High,  for  defendant  in  error: 
These  defendants,  the  directors  of  the  supposed  cor- 
poration, are  liable  in  an  action  ex  coniracht  upon  their 
implied  warranty  of  authority  to  execute  such  lease  and 
bind  the  corporation.  28  Am.  &  Enpf.  Ency.  of  Law,  823; 
Malmrin  v.  Harding,  28  N.  H.  128;  Anson  on  Contracts,  460; 
Mechem  on  Agency,  see.  549;  Cherry  V.  Bank,  L.  R.  3  Privy 
Council  App.  24;  White  v.  Madison,  20  N.  Y.  117;  Patterson 
V.  Lippincott,  47  N.  J.  L.  457;  Richardson  v.  Williamson,  L.  R. 
6  Q.  B.  276;  Collen  v.  Wright,  7  E.  &  B.  301;  Downman  v.  117/- 
liams,  7  Q.  B.  Ill;  Lewis  v.  Nicholson,  18  A.  &  E.  502;  Beat  tie 
V.  Lord  FJmry,  7  En[^.  &  Irish  App.  H.  L.  102;  Story  on 
Ag^ency,  sec.  264. 

They  are  also  responsible,  upon  the  facts  in  this  case, 
in  an  action  ex  delicto,  in  case  the  stipulation  is  broad 
enough  to  permit  a  judgment  in  tort.  Smout  v.  Tlbery,  10 
M.  &  W.  1;  Kroeger  v.  Pitcairn,  101  Pa.  St.  311;  Jefts  v.  York, 
10  Cush.  392;  Ogden  v.  Baymond,  22  Conn.  384;  McCurdy  v. 
Richards,  21  Wis.  197;  Mechem  on  Agency,  sees.  342-345; 
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Story  on  Agency,  sec.  2G4;  1  Beach  on  Private  Corp.  sec. 
253;  Evans  on  Agency,  300-802;  Morse  on  Banking,  133. 

The  question  of  excessive  damage's  cannot  be  raised 
in  this^court,  the  judgment  of  the  Ai^pellate  Court  being 
conclusive  upon  that  point.  Bangor  Furnace  Co,  v.  Magilly 
108  111.  656;  Stumer  v.  Pitchman,  124  id.  250. 

A  suit  against  a  corporation  for  rent,  for  which  the 
plaintiff  did  not  recover  because  the  contract  was  not 
binding  upon  the  corporation,  does  not  prevent  a  suit 
against  the  agent  who  is  liable  for  the  same.  Kroeger  v. 
Piicairn,  101  Pa.  St.  311;  Randell  v.  Trlmmen,  18  C.  B.  786. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court: 

Defendant  in  error,  Leander  J.  McCormick,  brought 
assumpsit  in  the  superior  court  of  Cook  county  against 
the  plaintiffs  in  error,  Anthony  P.  Seeberger  and  others, 
as  CO- partners,  to  recover  rent  accruing  from  August  15, 
1893,  to  May  1,  1H95,  upon  a  lease  made  by  McCormick  to 
the  Market  National  Bank  of  Chicago  of  a  certain  oflSce, 
to  be  used  exclusively  for  the  purposes  of  a  bank.  The 
rent  stipulated  in  the  lease  was  ^13,000  per  annum,  pay- 
able $1083.33  monthly.  Besides  the  common  counts  the 
declaratipn  contained  a  special  count  declaring  specially 
on  the  written  lease.  Besides  the  general  issue  the  de- 
fendants below  filed  special  x^leas  denying  their  joint 
liability,  but  before  the  issues  were  made  the  parties 
waived  a  jurj?'  and  submitted  the  case  to  the  court  for 
decision  upon  a  written  stipulation  as  to  the  pleadings 
and  the  facts,  whicli  was  incorporated  in  the  bill  of  ex- 
ceptions and  which  contains  the  following:  **The  forego- 
ing facts  shall  be  held  to  be  competent  evidence,  under 
the  pleadings  in  this  cause,  to  the  same  extent  that  they 
would  be  under  any  form  of  pleadings,  the  intention  of  the 
parties  being,  that  under  the  pleadings  in  this  cause  the 
respective  i)arties  may  establish  any  cause  of  action  or 
defense  that  they  could,  respective!}^,  establish  under  any 
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form  of  pleading's."  The  lease  was  set  out  in  full  in  the 
stipulation,  and  showed  that  it  was  executed  by  plaintiff, 
McCormick,  and  by.  the  Market  National  Bank,  by  See- 
berger, as  its  president,  and  Cox,  its  cashier.  The  defend- 
ants were  all  shareholders  and  directors  of  the  bank. 
The  bank  was  org^anized  and  incorporated  but  had  not 
received  a  certificate  of  the  comptroller  of  the  currency 
authorizing-  it  to  transact  a  banking  business.  No  such 
certificate  was  ever  issued,  and  the  organization  was 
abandoned  within  a  few  months  after  its  inception,  but 
it  and  its  officers  occupied  the  leased  premises  from  May 
1  until  August  15,  1893,  when  the  oflBcers  of  the  bank 
vacated  and  offered  to  surrender  the  premises  to  McCor- 
mick, and  upon  his  refusal  to  accept  such  surrender  left 
the  key  upon  his  desk.  In  October  following,  under 
another  agreement  between  the  lessor  and  lessee,  the 
lessor  took  possession  of  the  premises  to  lease  the  same 
upon  such  terras  as  might  be  agreed  upon,  to  avoid  as 
much  loss  as  possible,  with  the  agreement  that  it  was  to 
be  without  prejudice  to  the  rights  of  either  party;  but 
the  property  was  not  rented,  and  it  remained  vacant  un- 
til the  lease  was  terminated,  in  1895,  in  pursuance  of  its 
terms,  when  McCormick  brought  suit  against  the  Market 
National  Bank  to  recover  the  rent  stipulated  in  the  lease, 
but  as  the  National  Banking  act  provides  that  "no  asso- 
ciation shall  transact  any  business,  except  such  as  inci- 
dental and  necessarily  preliminary  to  its  organization, 
until  it  has  been  authorized  by  the  comptroller  of  the 
currency  to  commence  the  business  of  banking,"  and  as 
the  comptroller  had  not  given  such  authority,  it  was  held 
that  the  bank  had  no  power  to  enter  into  the  lease,  and 
could  be  held  liable  only  for  use  and  occupation  until  the 
premises  were  vacated,  August  15,  1893.  {McCormick  v. 
Market  Nat.  Bank,  61  111.  App.  33;  162  111.  100;  165  U.  S.  538.) 
McCormick  then  brought  this  suit  for  the  rent  for  the 
rest  of  the  term,  against  the  officers,  directors  and  share- 
holders of  the  bank,  as  before  stated. 
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Ten  propositions  were  asked  by  the  plaintiff  below 
to  be  held  as  law  in  the  decision  of  the  case,  but  the 
court  refused  all  of  them  and  rendered  judgment  for  the 
defendants.  None  were  asked  by  the  defendants.  The 
plaintiff  appealed,  and  the  Appellate  Court  reversed  the 
judgment  and  found  "the  facts  as  set  forth  in  the  stipu- 
lation in  the  record,"  and  entered  judgment  against  the 
defendants,  and  assessed  the  damages  at  the  amount  of 
the  rent  stipulated  in  the  lease  from  August  15,  1893,  to 
May  1,  1895,  $22,208.33.  The  defendants  then  sued  out 
this  writ  of  error  to  reverse  that  judgment. 

A  preliminary  question  is  raised  by  McCormick,  the 
defendant  in  error,  that  as  plaintiffs  in  error  submitted 
no  propositions  to  be  held  as  law  by  the  trial  court  in 
the  decision  of  the  case,  and  preserved  no  exce^rtions  to 
any  ruling  of  that  court,  there  is  no  question  of  law  pre- 
served for  this  court  to  decide;  that  the  decision  of  the 
Appellate  Court  was  upon  the  facts,  and  is  final  and  con- 
clusive. It  is  undoubtedly  true  that  unless  some  question 
of  law  is  presented  by  the  record  for  our  decision  we  can 
do  nothing  more  than  affirm  the  judgment,  for  we  have 
no  power  to  review  the  decision  of  the  Appellate  Court 
upon  questions  of  fact.  It  is,  however,  contended  by  the 
plaintiffs  in  error  that  all  questions  of  law  necessary  for 
a  full  review  of  the  judgment  of  the  Aj^pellate  Court  up- 
on its  merits  are  preserved  for  our  consideration  in  one 
of  two  ways:  First,  that  the  finding  of  the  Appellate 
Court  that  the  facts  were  as  set  forth  in  the  stipulation 
in  the  record  must  be  treated  a^  a  finding  of  the  facts 
different  from  the  facts  as  found  by  the  trial  court,  and 
that  the  sufiiciency  of  the  facts  as  found  to  support  the 
judgment  raises  a  question  of  law  for  decision  by  this 
court;  second,  that  if  it  be  held  that  the  Appellate  Court 
found  the  facts  the  same  as  they  were  found  by  the  trial 
court,  then  the  Appellate  Court  must  have  held  the  law 
different  from  the  holding  in  that  respect  by  the  trial 
court  in  refusing  to  hold  the  propositions  asked  by  the 
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plaintiff  below  as  law  in  the  decision  of  the  case, — that 
is  to  say,  that  these  propositions  contained  the  plaintiff's 
contentions  as  to  the  law  of  the  case  and  were  refused, 
and  if  the  Appellate  Court  and  the  trial  court  agcreed  as 
to  the  facts,  the  effect  of  the  judgement  of  the  Appellate 
Court  was  to  reverse  the  decision  of  the  trial  court  upon 
these  propositions  of  law  and  to  hold  that  they  should 
have  been  held  as  law  in  the  decision  of  the  case,  and 
that  this  decision  of  the  Appellate  Court  raises  here  the 
questions  of  law  presented  by  these  propositions. 

After  a  further  consideration  of  the  case  on  rehearing 
we  have  reached  the  conclusion  that  the  contentions  of 
plaintiffs  in  error  on  this  branch  of  the  case  must  pre- 
vail. We  are  not  disposed  to  defeat  the  rig^ht  of  review 
in  this  court  by  adopting  the  refined  distinctions  urged 
upon  us  by  defendant  in  error.  Counsel  on  both  sides 
have  cited  and  reviewed  many  cases  decided  in  this  court 
similar  in  some  respects  to  this,  but  none  where  this  pre- 
cise question  has  been  decided.  The  question  has  usu- 
ally arisen  where  the  judgment  of  the  trial  court  has  been 
affirmed  by  the  Appellate  Court  and  the  facts  found  the 
same  as  by  the  trial  court.  In  such  a  case,  where  no 
question  of  law  decided  by  the  trial  court  has  been  pre- 
served for  decision,  the  judgment  of  the  Appellate  Court 
upon  the  facts  as  found  below  is  necessarily  conclusive. 
But  in  the  case  at  bar  not  only  has  the  judgment  of  the 
trial  court  been  reversed,  but  a  judgment  for  the  demand 
of  the  plaintiff  has  been  rendered  by  the  Appellate  Court. 
We  shall  consider  first  the  second  question  raised  by 
plaintiffs  in  error, — that  is,  that  questions  of  law  are 
presented  here  by  the  decision  of  the  Appellate  Court 
upon  the  propositions  presented  in  the  trial  court  by  the 
plaintiff  there,  which  may  be  availed  of  by  them. 

If  because  of,  or  notwithstanding,  the  finding  of  the 
Appellate  Court  that  it  found  "the  facts  as  set  forth 
in  the  .stipulation''  it  sjiould  be  held  that  the  Appellate 
Court  found  the  facts  the  same  as  found  by  the  trial 
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court, — that  is,  that  the  two  courts  agreed  not  only  as 
to  the  facts  stated  in  the  stipulation,  (which  they  did,  of 
course,)  but  also  as  to  all  proper  inferences  of  fact  to  be 
drawn  from  the  a^^reed  facts, — then  it  follows,  necessa- 
rily, that  the  Appellate  Court  reversed  the  judg'ment  for 
errors  of  law;  and  in  the  absence  from  the  record  of  any 
question  of  law  having^  been  raised  by  the  record  except 
by  the  propositions  of  law,  it  should  be  presumed  that 
the  Appellate  Court,  while  agreeing^  with  the  trial  court 
as  to  the  facts,  disag-reed  as  to  the  propositions  of  law, 
and  was  of  the  opinion  that  they,  or  some  of  them,  should 
have  been  held  as  law  in  the  decision  of  the  case.  Now, 
no  exceptions  can  be  taken  or  saved  in  the  Appellate 
Court  to  its  rulinpfs  or  decisions,  and  as  any  question 
of  law  arising"  upon  the  record  proper  may  be  availed  of 
on  api^eal  or  on  error,  it  follows  that  if  the  effect  of  the 
decision  of  the  Appellate  Court  was  to  hold  that  said 
propositions  tendered  by  the  plaintiff  below  stated  the 
law  correctly  and  should  have  been  held,  such  decision 
of  the  Appellate  Court  was  adverse  to  defendants,  and 
can  be  availed  of  here  as  fully  as  if  it  had  arisen  upon 
proi)ositions  held  as  law  presented  by  them  and  decided 
by  the  Appellate  Court  to  have  been  erroneous.  They 
could  have  taken  and  saved  no  exceptions  in  the  trial 
court  in  either  case,  the  ruling^s  there  being  in  their  favor. 
Whether  they  might  not,  by  propositions  of  their  own, 
have  presented  questions  of  law  not  raised  by  the  propo- 
sitions i)resented  by  the  plaintiff  is  not  the  question,  but 
the  point  is  that  they  may  assign  as  error  for  what  it  is 
worth  the  adverse  decision  of  the  Appellate  Court  hold- 
ing that  the  i)ropositions  which  were  presented  by  their 
adversary  and  refused  in  the  trial  court  were  correct  and 
should  have  been  held.  Instead  of  finding  and  reciting 
in  its  judgment  the  ultimate  facts,  if  it  found  the  facts 
in  whole  or  in  part  different  from  the  finding  of  the  trial 
court,  as  was  done  in  Ihiyett  ^  Smith  Co.  v.  Ediso7i  Co.  167 
111.  2i>3,  and  held  proper  in  Hayes  v.  Massadmseits  Life  Ins, 
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Co.  125  id.  626,  and  other  decisions  of  this  court,  the  Ap- 
pellate Court  simply  found  the  facts  as  set  forth  in  the 
stipulation,  which,  of  course,  embraced  many  mere  evi- 
dentiary facts  from  which  the  ultimate  facts  may  have 
been  deduced  or  inferred.  As  we  have  held,  the  statute 
(the  87th  section  of  the  Practice  act)  applies  as  well 
where  the  facts  are  ag:reed  upon  as  where  they  are  proved 
by  witnesses,  such  agfreed  facts  being"  treated  in  the  same 
way  as  the  evidence  would  be  treated  if  proved  by  wit- 
nesses. Hxiyett  &  Smith  Co.  v.  Edison  Co.  supra;  Bolton  v. 
Johnston,  163  111.  284;  Grabbs  v.  City  of  Danville,  160  id.  441. 
The  findings  as  made  by  the  Appellate  Court  has  led 
to  the  uncertainty  in  the  record  whether  its  judgment  is 
the  result  of  finding"  the  facts  different  from  the  facts  as 
found  by  the  trial  court,  or  as  the  result  of  a  conclusion 
that  the  trial  court  erred  in  not  holdings  as  law  the  propo- 
sitions submitted  on  the  trial;  but  as  in  this  case  we  are 
of  the  opinion  that  the  same  questions  of  law  arise  in 
either  event,  that  uncertainty  cannot  materially  affect 
the  decision  of  the  case.  In  considering^,  then,  the  view 
of  the  case  (which  we  are  inclined  to  adopt)  that  the  find- 
ing" of  the  Appellate  Court  was  a  finding"  of  the  facts  dif- 
ferent from  the  facts  found  by  the  trial  court,  the  question 
of  law  is  raised  by  the  record  itself  whether  or  not  the 
facts  as  found  are  lej^ally  sufiicient  to  support  the  judg- 
ment. In  passing  upon  this  question  every  inference  of 
fact  arising"  from  the  evidentiary  facts  which  are  corr- 
tained  in  the  finding",  which  tends  to  support  the  judg"- 
ment,  must  be  indulged  as  fully  as  in  case  the  question 
arose  on  an  instruction  or  proposition  of  law  in  the  trial 
court  that  a  certain  one  of  the  parties  was  entitled  to 
recover.  So  treating"  the  finding  of  the  Appellate  Court 
as  a  finding  of  the  ultimate  facts  upon  w^hich  it  based  its 
judgment  of  damages  then  recovered  for  the  first  time  by 
the  plaintiff,  the  legal  question  arises,  independently  of 
any  propositions  of  law,  whether  the  law  authorized  the 
judgment  which  was  rendered  on  such  facts,  or  not.   This 
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is  necessarily  so,  otherwise  there  might  be  no  .way  to  raise 
this  question,  not  of  fact  but  of  law,  in  this  court  in  cases 
of  this  character.  A  proposition  asked  in  the  trial  court 
to  be  held  as  law  would  not  necessarily  raise  it,  for  such 
a  proposition  that  the  desig^nated  party  was  or  was  not 
entitled  to  recover  under  the  evidence  would  be  properly 
refused  if  there  was  any  evidence  which,  in  the  eye  of 
the  law,  tended  to  prove  the  contrary,  and  the  Appellate 
Court  would,  on  appeal  or  writ  of  error,  so  hold,  but  at 
the  same  time,  as  the  final  arbiter  of  the  facts,  would  re- 
verse the  judgment  on  the  facts  and  enter  a  final  judg- 
ment of  its  own  upon  the  evidence,  and  find  and  recite 
in  its  judgment  the  facts  contrary  to  the  finding  below. 
In  such  a  case  the  exception  saved  by  the  party  who  had 
offered  the  proposition  would  avail  him  nothing  in  ques- 
tioning the  legal  sufficiency  of  the  facts  as  found  and 
recited  by  the  Appellate  Court  to  support  its  judgment. 
It  cannot  be  supposed  that  the  law  intended  that  the 
Appellate  Court  should  not  only  have  the  power  to  de- 
termine finally  and  conclusively  all  questions  of  fact  in 
cases  at  law,  and  to  enter  final  judgment  upon  a  finding 
of  the  facts  different  from  the  finding  below,  but  also  to 
settle,  beyond  the  power  of  review,  all  questions  of  law 
arising  as  to  the  sufficiency  of  such  facts  there  found  and 
settled  for  the  first  time  to  support  its  judgments.  Thus, 
it  was  held  in  Borg  v.  Chicago,  Rock  Island  and  Pacific  Rail- 
way Co.  162  111.  348,  that  the  power  of  the  Apjiellate  Court 
to  reverse  without  remanding  where  it  finds  the  facts  dif- 
ferent from  the  facts  as  found  by  the  trial  court  is  not 
limited  to  cases  where  the  trial  court  might  direct  a  ver- 
dict, but  extends  to  cases  where  the  evidence  must  be 
weighed.  See,  also,  Everts  v.  Laiolher,  165  111.  487,  and  City 
of  S2)ring  Valley  v.  Spring  Valleii  Coal  Co,  173  id.  497.  No 
question  arises  in  the  case  at  bar  as  to  the  power  of  the 
Appellate  Court  to  enter  the  judgment  for  the  plaintiff's 
demand,  as  in  the  cases  cited,  for  the  reason  that  trial  by 
jury  was  waived,  and,  besides,  judgment  was  stipulated 
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for.  In  173  111.  p.  503,  above  cited,  in  speaking"  of  the  87th 
section  of  the  Practice  act,  we  said:  "That  section  has 
been  acted  upon  in  numerous  cases,  and  it  has  always 
been  held  that  the  only  question  which  can  be  presented 
to  this  court  is  whether  the  facts  as  found  and  recited  in 
the  judgement  justify  the  judgment  rendered  by  the  Ap- 
pellate Court."  Also  in  Hawk  v.  Chicago^  Burlington  and 
Northern  Railroad  Co.  147  111.  399,  where  there  was  a  rever- 
sal and  a  finding  and  recital  of  the  facts,  we  said:  "Under 
our  former  decisions  there  is  but  one  question  presented 
for  consideration,  and  that  is,  conceding  the  facts  to  be 
as  found  by  the  Appellate  Court,  was  the  law  properly 
applied  in  that  court?" 

Considering,  then,  the  case  upon  the  questions  of  law 
arising  on  the  record,  the  judgment  of  the  Appellate  Court 
must  rest,  and  be  sustained,  if  at  all,  ui^on  one  of  three 
legal  propositions,  and  counsel  for  McCormick  insist  that 
it  can  be  sustained  upon  any  one  of  them:  First,  that 
plaintiffs  in  error  are  liable  to  McCormick  as  co-partners, 
by  virtue  of  the  lease  to  the  bank  of  which  they  were  di- 
rectors and  by  virtue  of  the  agreed  facts,  the  lease  failing 
to  bind  the  bank;  or,  second,  that  they  are  liable  on  their 
implied  warranty,  in  acting  for  the  bank,  that  all  the 
necessary  steps  had  been  taken  in  organizing  the  bank, 
so  that  it  was  authorized  to  execute  the  lease;  or,  third, 
that  plaintiffs  in  error  are  liable  to  defendant  in  error  in 
an  action  on  the  case  for  deceit,  for  falsely  assuming  an 
authority  which  they  did  not  possess  and  by  which  he 
was  misled  to  his  injury. 

The  stipulation,  among  other  things,  contains  the  fol- 
lowing: "The  said  Leander  J.  McCormick,  at  the  time  of 
the  negotiations  prior  to  the  execution  of  said  lease  and 
at  the  time  of  the  execution  of  said  lease,  and  at  the  time 
when  said  officers  of  said  Market  National  Bank  of  Chi- 
cago took  possession  of  the  demised  premises  on  the  22d 
day  of  June,  A.  D.  1893,  understood  and  believed  that  said 
Market  National  Bank  of  Chicago  was  duly  and  legally 
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organized  as  a  national  bank,  and  that,  as  such,  it  was 
ready  to  do  a  banking  business,  and  that  it  had  the  power 
to  enter  into  said  lease  and  the  agreements  connected 
therewith,  and  had  no  knowledge  or  information  to  the 
contrary  until  the  15th  day  of  August,  A.  D.  1893,  at  which 
time  the  officers  of  the  said  Market  National  Bank  of 
Chicago  informed  said  McCormick  that  said  Market  Na- 
tional Bank  of  Chicago  had  no  power  to  enter  into  said 
lease,  and  offered  to  surrender  to  said  McCormick  said 
demised  premises  and  said  lease,  and  the  said  McCormick 
was  then  and  there  informed  by  the  said  officers  of  said 
Market  National  Bank  of  Chicago  that  said  Market  Na- 
tional Bank  of  Chicago  had  never  been  authorized  by  the 
comptroller  of  the  currency  to  commence  the  business  of 
banking,  but  nevertheless  said  McCormick  then  and  there 
refused  to  accei)t  such  surrender." 

As  has  been  seen,  the  pleadings  were  sufficiently 
broadened  by  the  stipulation  to  sustain  a  judgment  in 
any  form  of  action  which  the  evidence  agreed  upon  would 
establish.  It  is  plain,  upon  principle  and  authority,  that 
plaintiffs  in  error  cannot  be  held  upon  the  lease  itself, 
as  parties  thereto.  They  are  not  named  as  parties  to  or 
otherwise  in  the  instrument,  and  there  are  no  apt  words 
to  bind  them  to  its  covenants.  (Hancock  v.  Yunkei'y  83  111. 
208.)  But  counsel  for  defendant  in  error  insist  that  under 
all  of  the  facts  as  found,  plaintiffs  in  error  are  liable  as 
co-partners  in  assuming  to  act  for  and  on  behalf  of  the 
bank  as  a  corporation  when  the  bank  had  no  authority 
to  enter  into  the  contract,  and  cite  Bigelow  v.  Gregoi-y^  73 
111.  197,  and  Loverin  v.  McLaughlin,  161  id.  417.  In  these 
cases  this  court  held,  in  substance,  that  persons  who  as- 
sociate themselves  together  by  articles  of  agreement  to 
become  a  corporation,  but  do  not  comply  with  the  law  so 
as  to  become  a  corporation,  will  be  liable  as  partners  for 
contracts  made  by  them  in  the  name  assumed  as  the  cor- 
X)orate  name.  In  the  Loverin  case  they  were  held  liable 
under  the  statute  of  this  State,  and  it  was  also  there  said 
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they  were  liable  independently  of  the  statute.  But  in 
those  cases  there  was  a  failure  to  incorporate,  while  in 
the  case  fit  bar  the  lessee,  the  Market  National  Bank,  was 
a  corporation  dejure,  but  was  by  the  act  by  which  it  was 
incorporated  incapacitated  from  transacting  the  business 
of  banking-,  or  entering  into  contracts  of  the  character  of 
this  lease,  until  it  had  received  the  certificate  of  the  coini>- 
troller,  which  he  was  not  authorized  to  issue  until  certain 
requirements  had  been  complied  with,  one  of  which  was 
that  one-half  of  the  capital  subscribed  had  been  jjaid  in. 
But  the  bank  had  the  corporate  i)ower  to  transact  such 
business  and  make  such  contracts  as  were  "incidental 
and  necessarily  preliminary  to  its  organization."  It  is  not 
a  case  where  the  party  to  the  contract  had  no  corporate 
power,  but  one  where  its  cor|)orate  power  was  exceeded, 
— a  case  where  the  contract  was  not  ultra  vires  corpora- 
tions organized  under  the  law  under  which  it  was  incor- 
porated, but  ultra  vires  this  corporation,  because  it  had 
failed  to  comply  with  a  certain  provision,  without  com- 
pliance with  which  there  was  a  deficiency  of  corporate 
power.  Here  there  was  a  dejure  corporation,  while  in  the 
cases  cited  there  was  none.  We  are  disposed  to  agree 
with  the  Appellate  Court  that  the  principle  on  which 
individuals  so  associated  are  held  as  i^artners  is  not  in 
causing  the  corporation  to  exceed  its  powers,  but  in  act- 
ing for  and  in  the  name  of  a  x^resumed  corporation  which 
has  no  corporate  existence.  Trowbridge  v.  Scuddcr,  11  Cush. 
83;  First  Nat.  Bank  v.  Almy,  117  Mass.  476;  Geut  v.  Manufac- 
turers and  Merchants'  Mutual  Ins.  Co.  107  HI.  652;  Loverin  v. 
McLaughlin,  supra. 

The  second  proposition  of  defendant  in  error  is,  that 
plaintiffs  in  error,  if  not  liable  as  partners,  are  still  lia- 
ble ex  contractu  upon  their  implied  warranty  of  their  au- 
thority to  execute,  or  to  cause  to  be  executed  on  behalf 
of  the  corporation,  the  lease  in  question.  The  principle 
is  one  of  agency,  and  that  plaintiffs  in  error,  as  the  agents 
of  the  corporation  in  making  the  contract  of  lease,  by 
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necessary  implication  asserted  to  the  lessor  that  they, 
were  in  fact  authorized  to  cause  the  lease  to  be  executed 
by  the  corporation.  Where  the  contract  is  made  in  good 
faith  and  both  parties  are  fully  cognizant  of  the  facts, 
and  the  mistake  is  one  of  law  only,  the  result  of  which 
is  to  exonerate  the  principal  from  liability  because  the 
agent  had  no  lawful  authority  to  make  the  contract,  it  is 
clear  that  the  agent  cannot  be  held  liable,  either  ex  con- 
tractu or  ex  delicto.  The  Appellate  Court  was  authorized 
to  find,  and  doubtless  did  find,  that  this  was  not  such  a 
case.  These  directors  were  charged  with  knowledge  that 
they  had  not  taken  the  necessary  steps  to  obtain,  and 
had  not  obtained,  the  certificate  of  the  comptroller  nec- 
essary to  confer  power  to  make  the  lease,  and  it  was  a 
fair  inference  for  the  Appellate  Court  to  draw  from  the 
agreed  facts  that  McCormick  did  not  know  of  this  omis- 
sion until  August  15,  1893, — several  months  after  the 
lease  was  executed  and  after  possession  of  the  premises 
had  been  taken  by  the  lessee  under  it.  ,  The  stipulation 
also  showed  that  the  plaintiffs  in  error  canceled  their 
articles  of  association  in  July,  but  remained  in  posses- 
sion of  the  premises  until  the  15th  day  of  August.  They 
had  by  resolution  authorized  and  directed  the  execution 
of  the  lease,  and  there  can  be  no  doubt  of  the  legal  suffi- 
ciency of  the  evidence  to  establish  an  implied  warranty 
on  their  part  of  their  authority  to  enter  into  the  lease  on 
behalf  of  the  cori)oration,  if  such  implied  warranty  is  in 
law  a  sufficient  ground  on  which  to  make  them  liable  to 
respond  in  damages  to  McCormick  for  a  breach  of  such 
warranty. 

It  is,  however,  contended  by  the  plaintiffs  in  error  that 
the  law  is  that  there  is  no  such  liability  ex  contractu,  and 
that  the  only  remedy  is  by  a  special  action  on  the  case, 
and  then  only  when  there  has  been  some  deception  prac- 
ticed on  the  opposite  party, — some  misrepresentation  to 
or  concealment  from  him  of  some  material  fact, — and 
which  deception,  misrepresentation  or  concealment  op- 
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erated  to  induce  him  to  enter  into  the  contract;  and  we 
are  referred  to  Duncan  v.  Niles,  32  111.  532,  and  Harwock  v. 
Yunker^  83  id.  208,  and  the  opinion  of  the  Appellate  Court 
in  this  case,  as  settling  the  law  to  that  effect  in  this 
State.  We  do  not  regard  the  cases  cited  as  holding  that 
an  action  ex  contractu  upon  the  implied  warranty  cannot 
be  maintained.  That  question  was  not  in  issue  in  either 
of  the  two  cases  cited,  decided  by  this  court.  True,  it 
was  said  that  an  action  on  the  case  for  deceit  would  lie. 
In  the  Duncan-Nil^  case  the  action  was  brought  against 
Niles  on  the  note  which  Niles,  assuming  to  act  for  the 
county,  had  given  as  the  note  of  the  county,  and  it  was 
held  that  the  contract  was  void  and  that  neither  party 
could  be  held  on  it,  the  county  not  having  authorized  it 
and  there  being  no  apt  words  in  the  instrument  to  bind 
Niles.  It  was  there  said,  that  "if  the  defendant  falsely 
represented  himself  as  the  agent  of  the  county  and  au- 
thorized to  obtain  this  money,  and  did  so  obtain  it,  he 
may  be  reached  by  a  special  action  on  the  case  for  the 
fraud,  or  in  some  oilier  appropriate  action,  but  not  on  the  note 
itself''  And  in  the  Hancock- Yunker  case  the  action  was 
covenant  on  the  lease  against  the  individual  trustees 
who  executed  it  on  the  part  of  the  Chicago  Literary  As- 
sociation, and  it  was  held  they  were  not  liable  on  the 
instrument,  it  containing  no  apt  words  to  bind  them  in- 
dividually. Mr.  Justice  Scholfield,  in  delivering  the 
opinion  of  the  court,  among  other  things  said:  "The 
question  here  is  not  whether  these  defendants  may  be 
held  liable  to  the  plaintiff  in  a  proper  form  of  action,  but 
whether  they  are  liable  in  this  form  of  action, — i,  e.,  cove- 
nant upon  the  lease."  True,  the  opinion  contains  the 
quotation  in  the  Duncan-Niles  case  from  Abbey  v.  Chase,  6 
Cush.  56,  that  in  Massachusetts  the  only  remedy  against 
the  agent  is  by  action  on  the  case  for  falsely  assuming  to 
act  as  agent;  but  those  cases  cannot  be  treated  as  having 
decided  that  an  action  in  assumpsit,  not  on  the  instru- 
ment itself  but  on  the  implied  warranty  of  authority  to 

lib— 27 


Digiti 


zed  by  Google 


418  *  Seeberger  v.  McCormick.  [178  III. 

execute  it,  cannot  be  maintained  in  this  State.  We  are  of 
the  opinion  that  upon  both  principle  and  authority  such 
an  action  can  be  maintained.  Indeed,  the  fraud,  if  any, 
arises  out  of  the  contractual  relations  which  the  parties 
have  assumed.  The  express  contract  purporting  to  bind 
the  principal  may  be  void,  but  if  the  agent  has  given  his 
warranty,  express  or  implied,  that  he  is  authorized  by 
his  principal  to  execute  the  contract  when  he  has  no  such 
authority,  we  know  of  no  principle  of  law  or  logic  which 
would  prevent  the  other  party  from  recovering  for  the 
breach  of  such  warranty  where  injury  has  been  sustained 
by  such  breach.  Why  may  he  not  waive  the  tort,  where 
tort  exists,  and  sue  in  assumpsit?  That  an  action  ex  con- 
tractu on  the  implied  warranty  will  lie,  has  been  decided 
by  many  authorities.    Mechem  on  Agency,  sec.  549;  1  Am. 

6  Eng.  Ency.  of  Law,— 2d  ed.— 1127;  Anson  on  Contracts, 
p.  460;  Mahurin  v.  Harding,  28  N.  H.  128;  Collen  v.  Wright, 

7  E.  &  B.  301;  Cherry  v.  Colonial  Bank,  L.  R.  3  Privy  Coun- 
cil App.  24;  Downman  v.  Williams,  7  Q.  B.  Ill;  Beattie  v. 
Liwd  Ebury,  7  Eng.  &  Irish  App.  H.  L.  102;  Lewis  v.  Nichol- 
son, 18  A.  &  E.  502;  Story  on  Agency,  sec.  264;  Patterson 
v.  Lippincott,  47  N.  J.  L.  457;  White  v.  Madison,  26  N.  Y.  117; 
Richardson  v.  Williamson,  L.  R.  6  Q.  B.  276. 

Doubtless,  in  many  cases  a  recovery  may  be  had  in 
either  form  of  action,  but  in  others  the  character  of  the 
suit  must  be  determined  by  the  facts  of  the  case.  Thus 
it  is  said  in  Mechem  on  Agency,  sec.  549:  "Much  question 
has  been  raised  as  to  the  form  of  action  in  which  the 
agent  who  acts  without  authority  is  to  be  held  liable, — 
whether  an  assumpsit  can  be  maintained  or  only  a  spe- 
cial action  on  the  case.  It  would  seem  that  this  is  a 
question  to  be  determined  largely  by  the  particular  facts 
of  each  case.  Where  an  agent  who  knows  that  he  has  no 
authority  makes  express  assertions  that  he  possesses  it, 
or  so  acts  as  to  amount  to  an  assertion  of  authority,  and 
by  so  doing  deceives  and  injures  the  other  party  who  has 
relied  thereon,  it  cannot  be  doubted  that  an  action  on 
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the  case  for  the  deceit  is  an  appropriate  remedy.  At  the 
same  time,  an  action  of  assumpsit  upon  the  express  or 
implied  warranty  of  authority  might  also  be  maintained 
instead  of  the  action  on  the  case." 

As  the  record  in  this  case  shows  a  clear  rig^ht  of  action 
for  a  breach  of  the  implied  warranty  of  authority  against 
the  plaintiffs  in  error,  we  deem  it  unnecessary  to  decide 
whether  or  not  the  findings  of  fact  by  the  Appellate  Court 
would  sustain  an  action  on  the  case  for  deceit. 

It  is  next  contended  by  the  plaintiffs  in  error  that  the 
Appellate  Court  erred  in  assessing  more  than  nominal 
damages  against  them.  Their  contention  is,  that  the  rent 
stipulated  in  the  lease  cannot  be  regarded  as  the  measure 
of  damages.  It  is  not  denied,  however,  that  it  is  some 
evidence  of  the  damages  sustained  and  may  properly  be 
considered.  The  contentions  of  counsel  in  respect  to  the 
amount  of  damages  are  based  upon  their  conclusion  that 
the  only  remedy  that  the  plaintiff  below  had  was  in  an 
action  on  the  case.  It  appears  from  the  record  that  by 
agreement  between  the  i)arties  McCormick  took  posses- 
sion of  the  premises  in  October,  1893,  to  rent  them  upon 
such  terms  as  might  be  agreed  upon,  so  as  to  avoid  as 
much  of  the  loss  as  possible,  but  without  prejudice  to 
the  rights  of  either  party;  that  he  made  every  effort  to 
procure  a  tenant  but  was  unable  to  do  so.  The  premises 
stood  idle  during  the  term  for  which  recovery  was  al- 
lowed by  the  Appellate  Court.  It  was  also  stipulated 
that  if  the  court,  upon  the  agreed  facts,  should  be  of  the 
opinion  that  the  plaintiff  should  recover  from  the  defend- 
ants, judgment  should  be  entered  for  such  sum  as  the 
court  should  be  of  the  opinion  the  plaintiff  was  entitled 
to  recover.  Aside  from  the  rent  agreed  to  be  paid  in  the 
lease,  and  the  payment  at  that  rate  for  a  part  of  the  time 
prior  to  August  15,  1893,  there  was  no  evidence  of  the 
rental  value  of  the  property  or  of  the  damages  which  the 
plaintiff  below  sustained.  It  is  manifest  from  the  stipu- 
lation that  we  cannot  say,  as  a  matter  of  law,  that  there 
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was  no  evidence  upon  which  the  Appellate  Court  could 
base  its  findings.  Indeed,  counsel  for  plaintiffs  in  error, 
as  we  understand  their  arg^ument,  so  concede  if  a  recovery 
can  be  had  in  an  action  ex  contractu. 

Finding  no  error  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Bradner  Smith  &  Co. 

V. 

Edward  C.  Williams,  Admr. 
Opinion  filed  February  17^  1899 — Bekearing  denied  April  6, 1899. 

1.  Voluntary  assignments — assignee  in  a  voluntary  assignment  is 
the  trustee  for  creditors.  A  voluntary  assignment  for  the  benefit  of 
creditors  creates  trust  relations,  the  assig-nee  becoming^  trustee  for 
the  creditors. 

2.  Same — assignee  is  personally  liable  on  contracts  for  estaie.  An  as- 
sig^nee  for  creditors,  though  continuing  the  insolvent's  business  by 
order  of  the  court,  is  personally  liable  on  contracts  made  by  him 
for  the  estate,  in  the  absence  of  express  contrary  provisions. 

3.  Sami^— personal  liability  of  assignee  does  not  depend  on  whether  daim 
is  proper  charge  against  estate.  The  personal  liability  of  an  assignee 
for  creditors  upon  contracts  made  for  the  estate  does  not  depend 
upon  whether  the  charge  is  a  proper  one  against  the  estate,  al- 
though, if  such  is  the  case,  he  is  entitled  to  reimbursement. 

4.  Saise^— filing  petition  a^/ainst  estate  does  not  show  an  agreement  to 
release  assignee.  The  mere  fact  that  one  who  sold  goods  to  an  as- 
signee for  use  in  continuing  the  insolvent's  business  files  a  petition 
in  the  county  court  to  require  the  assignee  to  pay  his  claim,  upon 
the  equitable  ground  that  the  goods  were  used  by  the  estate  and 
beneficial  thereto,  does  not  tend  to  establish  a  contract  not  to  hold 
the  assignee  personally  liable. 

6.  Same — receipt  of  dividend  from  estate  does  not  estop  claimant  from 
asserting  liability  against  a^ignee.  Estoppel  to  assert  a  personal  lia- 
bility against  an  assignee  for  the  balance  due  on  goods  sold  for  use 
in  continuing  the  insolvent's  business  does  not  arise  from  the  fact 
that  the  vendor  received  a  dividend  from  the  estate  for  part  of  his 
claim  after  filing  a  petition  to  require  payment  from  the  estate, 
which  was  not  acted  upon  by  the  court. 
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6.  Actions  and  defenses— rc?w6f7iea  miuit  he  inconsistent  to  preclude 
resort  to  one  after  adoption  of  other.  One  havinfj  co-existent  remedies 
which  are  consistent  with  each  other  may  select  one  or  pursue  all, 
and  nothing-  but  the  satisfaction  of  the  demand  under  one  remedy 
will  bar  the  others. 

7.  Same — instance  where  remedies  are  not  inconsistent.  A  petition  in 
the  county  court  to  require  an  assig-nee  to  pay  for  goods  furnished 
for  use  in  continuing"  the  insolvent's  business,  as  ordered  by  the 
court,  is  not  inconsistent  with  a  petition  against  the  deceased  as- 
signee's estate  for  the  same  claim,  where  the  assig"nee,  although 
personally  liable,  would  be  entitled  to  reimbursement  'from  the  in- 
solvent's estate,  as  the  estate  is,  in  such  case,  the  common  source 
of  payment  on  both  demands. 

Williams  v.  Bradner  Smith  &  Co.  78  111.  App.  510,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  A.  N.  Waterman,  Judge, 
presiding". 

Flower,  Smith  &  Musgrave,  for  appellant: 
An  assignee,  trustee  or  receiver  who  purchases  goods 
or  incurs  liability  as  such,  whether  acting  under  order 
of  court  or  not,  is  personally  and  primarily  liable  to  the 
party  with  whom  he  contracts,  unless  such  party  makes 
an  express  agreement  to  look  only  to  the  funds  of  the 
estate  for  payment.     Gill  v.  Carmine,  55  Md.  389;  Johnson 
V.  Leman,  30  111.  App.  370;  131  111.  609;  Goodman  v.  Lee,  40 
111.  App.  229;  Hand,  MvNally  &  Co.  v.  Fra7ici8,  67  id.  225 
Spen-y  v.  Fanning,  80  111.  371;  Nichols  v.  Sargent,  125  id.  309 
New  V.  Nicoll,  74  N.  Y.  127;  Sanford  v.  Howard,  29  Ala.  690 
Wade  V.  People,  44  id.  690;  Noyes  v.  Bexiupre,  32  Minn.  496 
Ilackman  v.  McGuire,  20  Mo.  App.  286;  2  Woerner  on  Ad 
ministration,  756,  689;  27  Am.  &  Eng.  Ency.  of  Law,  128 
Perry  on  Trusts,  sec.  437a. 

The  fact  that  appellant  sought  and  obtained  a  divi- 
dend from  the  estate  was  not  the  election  of  an  incon- 
sistent remedy  and  a  bar  to  a  suit  against  the  assignee 
personally.  Gill  v.  Carmine,  55  Md.  339;  Nichols  y.  Sargent, 
125  111.  30a;  2  Woerner  on  Administration,  689. 
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Bangs,  Wood  <fe  Bangs,  for  appellee: 

The  assig'nee's  possession  and  management  of  the  as- 
signed estate  are  the  county  court's  possession  and  man- 
agement thereof,  and  the  trust  funds  in  the  hands  of  the 
assignee  are  in  custodia  legis,  and  are  to  be  handled,  paid 
over  and  distributed  as  ordered  by  the  court;  and  these 
orders,  until  modified  or  reviewed  and  changed,  must  be 
obeyed  by  the  assignee.  This  exclusive  possession  of  the 
trust  estate  never  leaves  the  possession  of  the  court,  ex- 
cept upon  its  own  order  in  a  final  distribution.  Freyden- 
dall  V.  Baldwin^  103  111.  325;  Hancheti  v.  Waterbury^  115  id. 
220;  Farivell  v.  Crandall,  120  id.  70. 

The  relation  of  an  assignee  to  the  county  court  is 
more  closely  analogous  to  that  of  a  receiver  than  of  an 
administrator,  trustee,  guardian  or  any  other  person  sus- 
taining a  fiduciary  relation.  Eanchctt  v.  Waterhury,  115  111. 
220;  Hooper  v.  Winston,  24  id.  354;  Insurance  Co,  v.  Swigert, 
135  id.  173;  Jackson  v.  Lahee,  114  id.  287;  Mulcahey  v.  Strauss, 
151  id.  70;  Kurd's  Stat.  1895,  chap.  114a. 

An  assignee  under  the  Voluntary  Assignment  act,  while 
acting  under  and  properly  obedient  to  an  order  of  the 
court  appointing  him,  is  not  personally  liable  for  goods 
or  money  necessarily  bought  or  used  by  him  in  executing 
such  order.  Neither  has  he  any  power  to  make  contracts 
respecting  such  estate  without  authority  of  the  court  ap- 
pointing him,  and  all  parties  contracting  with  him  are 
chargeable  with  knowledge  of  his  function  in  that  regard, 
and  they  contract  with  him  at  their  peril.  Freydendall 
V.  Baldtvin,  103  111.  325;  Hanchett  v.  Waterbury,  115  id.  220; 
Farivell  v.  Crandall,  120  id.  70;  Preston  v.  Simuldirtg,  id.  208; 
Newton  v.  Bailey,  15  111.  App.  199;  Mersinger  v.  Yager,  16  id. 
260;  Colby  v.  O'Donnell,  17  id.  473;  Field  v.  Bidgley,  18  id.  56; 
Boyden  v.  Frank,  20  111.  169;  Davis  v.  Dock  Co.  129  id.  180; 
Clark  V.  Bixrke,  163  id.  324;  Hooper  v.  Winston,  24  id.  354; 
Jackson  v.  LaJiee,  114  id.  287;  Insurance  Co.  v.  Ward,  135  id. 
150;  Leopold  v.  People,  140  id.  552;  McNulty  v.  Lockindge,  137 
id.  270;  Mulcahey  v.  Strauss,  151  id.  70;  Smith  v.  Exjyrcss  Co. 
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135  id.  279;  Davis  v.  Duncan,  19  Fed.  Rep.  477;  Telegraph 
Co,  V.  Jewett,  115  N.  Y.  App.  166;  Farmers'  L,  &  P.  Co,  v. 
Railroad  Co,  7  Fed.  Rep.  539;  High  on  Receivers,  sees.  127, 
128,  175,  186,  268,  322,  395. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

George  E.  Lloyd,  while  acting  as  assignee  of  the  R.  S. 
Dickie  Manufacturing  Company,  in  pursuance  of  a  volun- 
tary assignment  for  the  benefit  of  creditors,  was  author- 
ized by  the  county  court  of  Cook  county,  in  which  the 
assignment  was  being  administered,  to  continue  the  busi- 
ness of  the  insolvent,  and  to  advance  to  the  estate  or  to 
borrow  for  the  use  of  said  business  any  such  sums  as  in 
his  judgment  might  be  for  the  best  interests  of  the  estate 
and  the  operation*  and  preservation  thereof.  In  carry- 
ing on  the  business  he  bought  from  appellant,  on  credit, 
at  different  times,  covering  a  period  from  February  8  to 
September  7,  1892,  merchandise  amounting  to  $4495.92. 
On  September  29,  1892,  appellant*  filed  a  petition  in  the 
county  court  stating  that  it  had  sold  the  goods  to  Lloyd 
as  assignee  and  that  they  were  used  for  the  benefit  of  the 
insolvent  estate,  and  asking  an  order  of  the  court  direct- 
ing the  assignee  to  pay  the  said  sum  forthwith  out  of  the 
assets  of  the  estate.  No  order  was  entered  granting  or 
refusing  the  request  of  this  petition,  but  on  May  10, 1895, 
appellant,  in  common  with  other  creditors  to  whom  the 
different  assignees  had  become  indebted,  received  a  divi- 
dend amounting  to  $2082.69,  leaving  a  balance  due  at 
that  date  of  $2413.23,  and  the  amounts  distributed  to 
creditors  of  the  assignee  exhausted  the  estate.  Lloyd 
having  died,  appellant  began  this  suit  by  filing  a  claim 
for  said  balance  against  his  estate  in  the  probate  court. 
The  claim  being  disallowed,  an  appeal  was  taken  to  the 
circuit  court,  where  a  jury  was  waived  and  there  was  a 
trial  by  the  court.     There  was  no  dispute  or  conflict  as 
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to  the  facts  as  above  stated,  and  the  court  refused  to 
hold  propositions  of  law  submitted  by  appellee  to  the 
effect  that  such  facts  did  not  create  a  personal  liability 
against  an  assignee  and  that  the  estate  was  not  liable. 
There  was  a  finding  and  judgment  in  favor  of  appellant 
for  $2689. 72.  On  appeal  to  the  Appellate  Court  that  judg- 
ment was  reversed  and  the  cause  was  remanded,  with  di- 
rections to  tjie  circuit  court  to  enter  a  judgment  against 
appellant.  The  Appellate  Court  did  not  make  any  find- 
ing of  facts  different  from  the  facts  as  found  by  the  trial 
court,  so  that  the  reversal  was  upon  errors  of  law  as- 
signed on  the  holdings  of  the  court  on  the  question  of 
personal  liability  of  an  assignee.  That  question  is  the 
one  argued  and  submitted  upon  this  appeal  from  the 
judgment  of  the  Appellate  Court. 

The  general  rule  is,  that  a  trustee  holding  property 
or  administering  a  trug,t  for  the  benefit  of  individuals  or 
a  class  of  individuals,  such  as  the  creditors  of  an  insolv- 
ent, is  bound  personally  by  the  contracts  which  he  makes 
in  that  capacity.  In  1  Parsons  on  Contracts  (121)  the  au- 
thor, mentioning  trustees  of  property  for  the  payment  of 
debts  of  an  insolvent  among  the  most  common  instances 
of  such  trusts,  states  the  rule  as  follows:  "He  is  bound 
personally  by  the  contracts  he  makes  as  trustee,  although 
designating  himself  as  such,  and  nothing  will  discharge 
him  but  an  express  provision  showing  clearly  that  both 
parties  agreed  to  act  upon  the  responsibility  of  the  funds 
alone,  or  of  some  other  responsibility  exclusive  of  that 
of  the  trustee,  or  some  other  circumstance  clearly  indi- 
cating another  party  who  is  bound  by  the  contract  and 
upon  whose  credit  alone  it  is  made."  There  is  no  doubt 
that  under  a  voluntary  general  assignment  for  the  bene- 
fit of  creditors  the  assignee  becomes  a  trustee  for  the 
creditors  and  the  assignment  creates  trust  relations. 
(2  Pomeroy's  Eq.  Jur.  sec.  994.)  The  rule  that  one  occu- 
pying such  relations  is  personally  liable  to  those  with 
whom  he  contracts  has  been  several  times  announced  and 
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enforced  in  this  court.  In  Sperry  v.  Fanning,  80  111.  371,  it 
was  held  that  a  guardian  who  contracted  over  his  sig- 
nature as  guardian  could  not,  by  such  contract,  bind  the 
person  or  estate  of  the  ward,  but  was  bound  personally, 
although  he  had  a  right  to  indemnify  himself  out  of  the 
ward's  estate  or  to  have  an  action  against  the  ward  for 
the  money  expended  for  his  use.  So  in  NichoJs  v.  Sargent, 
125  111,  309,  a  guardian  was  held  personally  liable  upon 
the  covenant  of  a  lease  executed  by  him  as  guardian, 
where  the  law  required  the  lease  to  be  approved  by  the 
probate  court,  and  it  was  so  approved.  An  effort  was 
made  to  have  the  court  change  the  rule  on  account  of  the 
fact  of  such  approval,  but  the  effort  was  unsuccessful, 
and  it  was  said  that  the  contract  made  by  the  guardian 
in  Sper^ry  v.  Fanning  was  made  with  like  approval  of  the 
probate  court.  In  Johnson  v.  Leman,  131  111.  609,  the  rule 
was  adhered  to  in  the  case  of  a  trustee  managing  prop- 
erty, and  it  was  said  that  the  ends  of  justice  would  be 
best  subserved  by  adhering  to  the  rule.  The  decisions  are 
uniform  that  a  guardian,  executor,  administrator,  trustee 
or  other  person  acting  in  such  relation  binds  himself  per- 
sonally, unless  he  exacts  an  agreement  from  the  person 
with  whom  he  contracts  to  look  to  the  funds  exclusively. 
This  personal  liability  does  not  depend  upon  whether 
the  charge  would  be  a  proper  one  by  the  trustee  against 
the  fund  or  estate  or  whether  he  should  be  allowed  re- 
imbursement for  the  money  paid.  That  is  a  matter  wholly 
between  him  and  the  beneficiaries  of  the  trust. 

There  is  no  evidence  in  this  case  of  any  agreement  re- 
lieving the  assignee  from  liability  on  the  contract.  The 
mere  fact  that  appellant  filed  the  petition  in  the  county 
court  for  an  order  on  the  assignee  to  pay  the  claim  does 
not  tend  to  establish  a  contract  releasing  him  from  his 
liability.  The  petition  does  not  state  any  such  agreement, 
or  that  appellant  sold  the  g^oods  on  the  credit  of  the  es- 
tate, or  that  the  assignee  attempted  to  charge  such  estate. 
It  does  not  go  upon  that  ground,  but  upon  the  purely 
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equitable  claim  that  the  goods  were  furnished  and  used 
for  the  estate  and  were  beneficial  thereto. 

Appellee  contends  that  there  should  be  an  exception 
to  the  rule  of  personal  liability  in  the  case  of  an  assignee 
acting  under  the  statute  regulating  voluntary  assign- 
ments, because  under  that  statute  the  property  and  ad- 
ministration of  the  trust  are  placed  under  the  control 
of  the  county  court.  We  are  unable  to  see  anything  in 
that  fact,  or  in  the  provisions  of  the  statute,  which  can 
or  ought  to  exempt  the  assignee  from  liability  unless  he 
sees  fit  to  stipulate  against  it  in  his  contract.  As  already 
seen,  the  fact  that  a  lease  by  a  guardian  must  be  such  as 
the  probate  court  approves,  and  is  in  fact  approved,  does 
not  affect  the  question.  Administrators  and  executors 
are  by  law  under  the  control  of  probate  courts  and  any 
private  trustee  may  be  brought  under  the  control  of  a 
court  of  equity,  but  the  fact  that  such  persons  must  sub- 
mit their  acts  and  accounts  to  the  court  has  never  been 
ground  for  exemption.  There  is  nothing  compulsory  about 
the  position  of  an  assignee,  and  his  liability  is  only  upon 
his  own  voluntary  contracts.  A  transfer  of  property  to 
be  applied  to  the  payment  of  debts  to  creditors  is  purely 
voluntary  and  of  common  law  origin.  In  Union  Trust  Co, 
V.  Trumbull,  137  111.  146,  it  was  said  (p.  158):  "Assignments 
for  the  payment  of  debts  to  creditors  were  valid  at  com- 
mon law,  and  as  soon  as  the  assignee  accepted  an  as- 
signment for  that  purpose  he  became  a  trustee  for  the 
creditors,  and  they  might  compel  the  execution  of  the 
trust  in  a  court  of  chancery.  (Perry  on  Trusts,  sec.  594.) 
It  will  be  observed  that  the  statute  in  relation  to  volun- 
tary assignments  for  benefit  of  creditors  (1  Starr  &  Curtis' 
Stat.  1303,)  does  not  assume  to  create  a  right,  but  that  it 
merely  assumes  to  modify  and  regulate  an  existing  right. 
It  does  not  define  what  is  a  'voluntary  assignment, '  nor 
say  that  it  shall  thereafter  be  lawful  to  make  voluntary 
assignments,  but  simply  imposes  restrictions  thereon, — 
in  other  words,  modifies  and  regulates  existing  common 
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law  rights."  The  duties  and  rights  arise  on  the  contract, 
although  subject  to  the  control  of  the  county  court  for 
the  purpose  of  enforcing  a  correct  administration  of  the 
trust.  In  case  of  the  death  or  failure  of  the  assignee  to 
act  the  court  may  appoint  a  successor,  but  there  is  such 
power  of  appointment  by  the  county  court  in  the  case  of 
administrators  or  executors  and  in  a  court  of  equity  in 
the  case  of  trustees.  It  is  for  the  trustee  to  justify  his 
contracts  to  the  court,  and  if  they  are  proper  he  has  a 
right  to  look  for  his  reimbursement  through  the  estate. 

There  is  no  element  of  equitable  estoppel  in  the  case. 
The  amount  received  from  the  estate  as  a  dividend  bene- 
fited the  assignee  in  the  reduction  of  his  liability,  and  the 
estate  was  exhausted  in  that  way,  so  that  he  gave  up 
nothing  and  did  not  change  his  position  on  account  of 
anything  which  appellant  did. 

We  cannot  see  that  the  filing  of  the  petition  in  the 
county  court  can  be  regarded  as  an  election  between  co- 
existent inconsistent  remedies  against  different  persons 
or  sources  of  liability.  It  is  true  that  a  party  cannot 
ask  the  aid  of  the  law  upon  inconsistent  and  contradic- 
tory grounds;  but  if  co-existent  remedies  are  consistent 
with  each  other  he  may  adopt  all  or  select  any  one  which 
he  thinks  best  suited  to  the  end  sought,  and  only  the  sat- 
isfaction of  the  claim  in  one  case  constitutes  a  bar  in  the 
other.  The  inconsistency  of  the  remedies  is  essential  to 
preclude  the  resort  to  one  after  having  adopted  another, 
and  the  party  must  actually  have  two  remedies  and  not 
merely  suppose  that  he  has,  for  a  mistake  in  his  remedy 
in  one  case  is  not  a  bar  in  the  other.  No  case  like  this 
has  been  cited  and  we  have  not  found  any  to  which  the 
doctrine  has  been  applied.  Any  argument  that  there  was 
an  election  of  inconsistent  remedies  necessarily  admits 
the  personal  liability  of  Lloyd  on  the  contract  and  also 
a  liability  of  the  estate  of  the  insolvent  for  the  same  debt. 
Such  a  doctrine  can  never  be  applied  where  the  evidence 
shows  that  but  one  of  the  parties  was  liable  or  that  the 
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original  contract  bound  but  one.  The  petition  to  the 
county  court  was  a  request  to  that  court  to  require  pay- 
ment by  Lloyd  of  the  claim  on  equitable  g'rounds.  The 
orig^inal  source  from  which  payment  was  to  come,  in  any 
event,  if  the  claim  was  proper,  whether  enforced  as  a 
personal  liability  against  Lloyd  and  by  him  ag'ainst  the 
estate  or  by  appellant  against  the  estate,  was  the  estate 
itself.  In  the  case  of  Kingsbui^  v.  Powers,  131  111.  182, 
where  the  guardian  was  allowed  a  claim  against  the  es- 
tate which  had  been  enforced  against  him  as  a  personal 
liability,  it  was  said  (p.  189):  "The  contract  with  Fanning 
was  for  the  benefit  of  the  ward,  and  the  liability  of  the 
guardian,  personally,  affects  merely  the  form  of  the  rem- 
edy and  not  the  primary  source  of  liability,  unless  the 
guardian  has  been  guilty  of  such  negligence  or  willful 
malice,  causing  the  suit  to  be  brought,  as  renders  it  in- 
equitable that  he  should  be  entitled  to  be  reimbursed 
from  the  estate  of  his  ward." 

Assuming,  as  we  must  for  the  purpose  of  this  question, 
that  Lloyd  was  personally  liable  to  appellant  for  its  en- 
tire claim,  we  cannot  see  how  it  can  be  said  that  the  pe- 
tition in  the  county  court  for  payment  from  the  ultimate 
source  of  payment  proceeded  upon  any  theory  or  prin- 
ciple inconsistent  with  his  liability.  In  the  case  of  an 
election  of  remedies  the  bar  arises  as  soon  as  the  choice 
is  made  and  becomes  full  and  absolute  against  the  other 
remedy,  and  if  the  doctrine  were  applied  in  this  case 
appellant  would  have  been  barred  upon  the  filing  of  the 
petition.  We  do  not  think  that  the  remedies  were  incon- 
sistent, but  that  the  circuit  court  was  right  in  its  rulings 
upon  propositions  of  law.  It  was  not  necessary  in  this 
case  to  maintain  or  prove  anything  inconsistent  with  the 
equitable  claim  set  up  in  the  petition,  that  the  goods  were 
used  for  the  estate  and  were  beneficial  thereto. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  reversed. 
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1.  Appeals  and  errors— /aiiure  to  point  out  variance  hettceen  ordi-     e202  •682 

nance  and  estimfUe  in  trial  court  is  a  waiver.    Failure  of  an  objector  to     179      429 
point  out  in  the  trial  court  an  alleged  discrepancy  between  the  im-     213    ^270 
provement  ordinance  and  the  commissioners'  estimate  is  a  waiver 
of  the  rig-ht  to  raise  the  objection  on  appeal. 

2.  Sauir— general  oljection  that  estimate  is  void  does  not  raise  a  question 
of  variance.  A  general  objection  that  the  estimate  of  the  cost  of 
the  improvement  is  void  does  not  raise  the  question  of  a  discrep- 
ancy between  the  ordinance  and  the  estimate,  where  the  estimate 
is  prima  fade  in  proper  form  and  the  alleged  variance  does  not  go 
to  its  entire  validity. 

3.  Special  assessments — when  railroad  property  may  be  assessed  in 
proportion  to  benefits.  Railroad  property  used  partly  for  depot  grounds 
and  the  remainder  leased  to  private  parties  may  be  assessed  in 
proportion  to  the  benefits  received  from  the  paving  of  the  street 
on  which  it  borders,  which  is  the  main  street  used  by  passengers 
going  to  and  from  the  depot. 

Appeal,  from  the  County  Court  of  Cook  county;  the 
Hon.  William  T.  Hodson,  Judge,  presiding".    ■ 

K.  K.  Knapp,  and  Mark  Breeden,  Jr.,  for  appellant: 

A  railroad  right  of  way  can  be  assessed  for  a  public 
improvement  only  to  the  extent  that  its  fitness  for  the 
particular  use  to  which  it  is  devoted  is  increased  or  en- 
larged by  that  improvement.  Railroad  Co.  v.  Chicago,  141 
111.  509;  Railroad  Co.  v.  Joliet,  153  id.  649. 

The  property  of  all  railroad  companies  is  permanently 
devoted  to  a  special  use,  and  consequently  must  be  as- 
sessed, if  at  all,  only  with  reference  to  such  use.  Railway 
Co.  Y.  Railroad  Co.  100  111.  21;  Railway  Co.  v.  Railroad  Co. 
112  id.  589;  Railroad  Co.  v.  Chicago,  149  id.  457;  Railway  Co. 
V.  Cicero,  157  id.  48;  Railroad  Co.  v.  Lostant,  167  id.  85. 

Nor  does  the  fact  that  any  part  of  the  right  of  way  is 
vacant,  and  will  probably  not  be  used  for  the  purpose  of 
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tracks,  make  any  difference.  The  fact  that  property  of 
the  appellant  assessed  in  this  proceeding  is  now  vacant 
does  not  indicate  that  it  is  not  permanently  devoted  to 
railroad  purposes.     Railroad  Co,  v.  Cicero,  157  111.  48. 

Charles  S.Thornton,  Corporation  Counsel,  and  John 
A.  May,  for  appellee: 

In  the  proceedings  below  no  specific  objection  was 
made  to  the  effect  the  estimate  was  inconsistent  with  or 
contrary  to  the  terms  of  the  ordinance,  and  therefore  can 
not  be  raised  for  the  first  time  in  this  court.  Hunerberg  v. 
Hyde  Park,  130  111.  156;  Kelly  v.  Chicago,  148  id.  90;  Young 
V.  People,  155  id.  247;  Dickey  v.  Chicago,  164  id.  37;  MarkLey 
V.  Chicago,  170  id.  358. 

The  fact  that  a  railroad  company  owns  a  tract  of  land, 
which  land  it  can  in  the  future  devote  exclusively  to 
railroad  purposes,  does  not  prevent  an  assessment  from 
being  levied  against  such  property  in  proportion  to  the 
benefits  which  such  improvement  would  be  to  the  land, 
situated  and  used  as  it  is  at  the  present  time. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  confirming  a  special  assessment.     That 
portion  of  the  ordinance  providing  for  the  improvement 
which  is  necessary  to  be  considered  is  as  follows: 
"An  ordinance  for  the  improvement,  curbing  and  paving 
of  South  Ashland  avenue,  from  the  south  line  of  the 
street  railway  right  of  way  on  West  Twelfth  stteet  to 
the  north  line  of  the  street  railway  right  of  way  on 
West  Twenty-second  street,  in  the  city  of  Chicago, 
county  of  Cook,  and  State  of  Illinois: 
^'Be  it  ordained  by  the  City  Council  of  the  City  of  Chicago: 

"Section  1.  That  a  local  improvement  shall  be  made 
within  the  city  of  Chicago,  in  the  said  county  and  State, 
the  nature,  character,  locality  and  description  of  which 
local  improvement  is  as  follows,  to- wit:    That  the  road- 
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way  of  South  Ashland  avenue,  from  the  south  line  of  the 
street  railway  right  of  way  on  West  Twelfth  street  to  the 
north  line  of  the  street  railway  right  of  way  on  West 
Twenty- second  street,  said  roadway  being  fifty  (50)  feet 
in  width,  be  and  the  same  is  hereby  ordered  improved  as 
follows:  The  curb- walls  now  in  place  on  both  sides  of 
said  roadway,  with  the  returns  on  both  sides  of  all  in- 
tersecting streets  and  alleys  between  said  points,  shall 
be  plastered  on  their  street  face  from  the  top  surface 
down  for  a  space  of  five  (5)  feet.  The  plaster  to  be  used 
shall  be  made  with  the  best  quality  of  Portland  cement 
and  clean,  sharp  lake-shore  sand,  mixed  in  the  propor- 
tion of  one  part  cement  and  two  parts  sand.  The  sand 
and  cement  shall  first  be  thoroughly  mixed  dry  and  then 
moistened  with  water  to  form  a  thick  mortar,  which  shall 
be  spread  upon  the  face  of  said  curb- walls  in  an  even 
layer  of  one-half  inch  in  thickness.  The  curb-stones  now 
in  place  on  both  sides  of  said  roadway  of  South  Ashland 
avenue,  with  the  returns  of  all  intersecting  streets  and 
alleys  between  said  points,  shall  be  re-set  to  grade  and 
on  line  parallel  with  and  twenty-five  (25)  feet  from  the 
center  line  of  said  roadway.  The  present  road-bed  of 
said  South  Ashland  avenue,  together  with  the  wings  of 
all  intersecting  streets  and  alleys  between  said  points, 
(except  any  and  all  space  occupied  and  used  as  street 
railway  rights  of  way  thereon  between  said  points,  and 
except  the  rights  of  way  of  steam  railroads  thereon  be- 
tween said  points,)  shall  be  improved  as  follows,  to.-wit:" 
Then  follows  a  detailed  statement  and  specification  in 
which  the  road-bed  shall  be  improved. 

It  is  first  contended  in  the  argument  that  the  descrip- 
tion of  the  improvement  in  the  ordinance  is  not  consistent 
with  its  title  and  enacting  clause  and  with  the  provi- 
sions of  the  ordinance  authorizing  the  improvement.  We 
are  unable  to  discover  any  substantial  inconsistency  be- 
tween the  title  and  the  ordinance.  The  title  relates  to 
the  improvement  of  the  curbing  along  the  street  and  the 
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paving"  of  the  street,  and  section  1  of  the  ordinance  which 
orders  the  improvement  relates  to  the  same  matter. 

There  is  no  similarity  between  this  case  and  Smith  v. 
City  of  ChicagOy  169  111.  257.  In  that  case  the  assessment 
was  condemned  because  it  was  levied  to  pay  for  lamps, 
fixtures,  etc.,  when  the  ordinance  only  provided  for  the 
erection  of  lamp-posts.  Nothing  of  that  character  oc- 
curred here.  The  assessment  was  made  in  this  case  to 
pay  for  the  improvement  authorized  by  the  ordinance, 
and  nothing  more. 

It  is  also  claimed  that  the  ordinance  authorizes  new 
curbing  where  curb-walls  or  curb-stones  are  not  now  in 
place,  and  fails  to  specify  the  material  of  which  the  new 
curbing  shall  be  constructed  or  its  height  or  thickness. 
This  is  a  misapprehension  of  the  terms  of  the  ordinance. 
As  we  understand  the  ordinance  it  contains  no  provision 
for  new  curbing.  It  merely  provides  for  improving  the 
curbing  which  was  existing  on  both  sides  of  the  roadway 
at  the  time  the  ordinance  was  passed. 

The  next  objection  relied  upon  by  the  appellant  is, 
that  the  description  in  the  estimate  of  the  cost  of  the 
improvement  does  not  correspond  with  the  description 
of  the  improvement  contained  in  the  ordinance.  There 
is  a  manifest  variance,  in  reference  to  the  curb-walls 
and  curb-stones,  between  the  estimate  and  the  ordinance. 
The  description  in  the  estimate  in  regard  to  the  curbing 
is  as  follows:  "Curb- wall,  lineal  feet,  123.25,  at  50  cents, 
$61.63;  curb-stones,  lineal  feet,  10,700.98,  at  50  cents, 
$5350.49."  But  in  the  ordinance  it  is  provided  that  the 
curb- walls  in  place  on  both  sides  of  the  roadway  shall 
be  plastered  on  their  street  face  and  the  curb-stones  now 
in  place  shall  be  re-set  to  grade.  This  is  not  the  improve- 
ment estimated  by  the  engineer.  But  if  the  appellant 
desired  to  take  advantage  of  the  discrepancy  between 
the  estimate  and  the  ordinance,  an  objection  pointing  out 
the  variance  should  have  been  made,  so  that  the  city 
could  have  had  an  opportunity  to  explain  or  supply  the 
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man-holes,  and  estimated  the  amount  required  for  making 
and  collecting  the  assessment.  Indeed,  no  objection  is 
perceived  to  the  estimate  except  in  regard  to  the  curb- 
walls  and  curb-stones.  We  cannot,  therefore,  regard  the 
estimate  as  void,  and  as  the  objection  now  made  to  the 
estimate  was  not  made  in  the  county  court  it  must  be 
regarded  as  waived. 

In  Illinois  Central  Railroad  Go,  v.  City  of  Chicago,  141  111. 
509,  where  a  special  assessment  was  levied  upon  the  right 
of  way  of  the  railroad  company,  we  held  that  when  land 
is  restricted  by  statute  to  a  particular  use  and  cannot 
be  applied  to  any  other  use,  the  measure  of  the  benefit 
which  the  improvement  w^ill  confer  on  the  land  is  its 
increased  value  for  the  special  use  to  which  it  may  by 
statute  be  restricted,  and  it  is  insisted  that  appellant's 
property  falls  within  the  rule  indicated  in  that  case.  We 
do  not  think  aj^pellant's  position  can  be  sustained  under 
the  evidence  in  this  case.  F.  E.  Paradis,  a  witness  called 
on  behalf  of  the  objector,  testified  that  "the  north  half 
of  these  lands  on  the  east  side  of  Ashland  avenue  is  now 
leased  for  a  coal  yard."  The  same  witness,  on  cross-exam- 
ination, also  testified:  "The  north  half  of  the  lands  on 
the  east  side  of  Ashland  avenue  are  now  rented  out  for 
a  coal  yard.  There  is  a  depot  on  the  lots  on  the  west 
side  of  the  street.  Ashland  avenue  is  the  main  street  on 
which  passengers  go  to  and  from  that  depot.  The  street 
should  be  well  paved."  On  being  asked  by  the  court, 
"Do  you  think  it  would  benefit  the  property  by  having  it 
paved?"  he  answered,  "Certainly."     Prom  this  evidence 
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it  appears  that  a  large  part  of  the  property  assessed  is 
leased  to  private  parties  and  is  not  used  as  right  of  way, 
and  that  the  improvement  contemplated  by  the  ordinance 
will  be  a  benefit  to  the  property. 

It  is  also  claimed  that  the  court  erred  in  the  admission 
of  certain  evidence  and  in  refusing  to  strike  out  a  portion 
of  the  testimony  of  one  of  appellee's  witnesses.  This  case 
was  tried  before  the  court  without  a  jury,  and  while  the 
ruling  of  the  court  on  some  portion  of  the  evidence  may 
not  have  been  technically  accurate,  no  such  error  was 
committed  as  could  prejudice  the  rights  of  appellant  in 
the  final  decision  of  the  case  by  the  court. 

It  is  also  claimed  that  the  finding  of  the  court  was 
not  sustained  by  the  evidence.  There  was  some  conflict 
in  the  testimony  in  regard  to  the  benefits  to  appellant's 
property,  but  when  all  the  evidence  is  considered  we  are 
not  prepared  to  say  that  the  judgment  is  contrary  to  the 
preponderance  of  the  evidence. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


Louis  P.  Kotz  et  al 
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1.  Burnt  records — a  will  relating  to  real  estate  is  tcithin  tJie  Burnt 
Becords  act,  A  will  relating-  to  the  title  to  real  estate  is  within  the 
scope  of  the  Burnt  Records  act. 

2.  Same — what  admissible  ichere  the  record  of  will  is  lost  or  destroyed. 
Under  sections  23  and  24  of  the  act  on  lost  or  destroyed  records, 
(Rev.  Stat.  1874,  p.  845,)  where  a  controversy  exists  as  to  whether 
a  certain  person  died  testate  whose  alleg^ed  will  and  the  record 
thereof  faad  been  destroyed  by  fire,  testimony  of  a  witness  who  haa 
been  custodian  of  abstract  books  saved  from  the  fire,  that  original 
entries  therein  show  the  estate  of  such  person  was  pending  in  the 
county  court  at  the  time  of  the  fire  and  that  a  will  of  such  person 
was  recorded  as  a  document  of  a  certain  number,  is  admissible. 
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3.  Evidence— ^/la/  evidence  tdll  establish  fact  of  testacy.  Testimony 
of  an  abstracter  of  titles  in  business  before  the  destruction  of  the 
county  records  by  fire,  that  he  was  acquainted  with  a  certain  per- 
son and  remembered  his  last  sickness  and  death,  that  he  left  a  will 
which  was  recorded  in  the  recorder's  office,  and  that  his  estate  was 
pending  in  court  when  the  fire  occurred,  proves  the  fact  of  testacy. 

4.  Same — declarations  by  one  in  possession  are  competent  to  show  kind 
of  estate  clainud.  Declarations  made  by  one  holding-  exclusive  pos- 
session of  real  estate,  to  the  effect  that  she  was  the  sole  devisee 
under  her  husband's  will  and  got  everything,  are  admissible  in  sub- 
sequent partition  proceedings  between  her  heirs  and  those  of  her 
deceased  husband  to  show  the  kind  and  extent  of  estate  claimed. 

5.  Limitations — bar  of  twenty  year  statute  effective  against  co-tenants. 
One  holding  adverse,  exclusive  and  continuous  possession  of  land 
under  claim  of  ownership,  who  pays  all  taxes  and  encumbrances 
and  appropriates  all  the  rents  and  profits  for  over  tw^enty  years, 
becomes  the  absolute  owner  of  the  premises,  and  the  bar  may  be 
interposed  as  against  alleged  co-tenants  not  under  disability  dur- 
ing the  running  of  the  statute. 

6.  Saue— exclusive  possession  for  over  twenty  years  by  one  <xt-tenant 
ousts  the  Olivers,  Adverse,  notorious  and  exclusive  possession  of  the 
entire  premises  for  over  twenty  years  by  one  co-tenant  under  claim 
of  sole  ownership,  without  accounting  to  other  co-tenants  for  rents 
and  profits  or  being  called  upon  to  account,  operates  as  an  ouster 
of  the  latter,  who  were  under  no  disability. 

7.  Samk— twenty  years'*  possession  xoithoxU  muniment  of  title  is  a  bar. 
Twenty  years*  adverse,  notorious  and  exclusive  possession  of  land 
by  one  claiming  to  be  the  sole  owner  thereof  under  her  husband's 
will,  will  bar  partition  proceedings  by  parties  claiming  to  be  co- 
tenants  with  her,  who  allege  intestacy  of  her  husband,  even  though 
she  cannot  prove  contents  of  will  under  which  she  claims  title. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Edmund  W.  Burke,  Jud^e,  presiding-. 

This  was  a  bill  for  partition  brought  by  Louis  P.  Kotz 
in  the  circuit  court  of  Cook  county  on  the  28th  day  of 
April,  1894.  An  amended  bill  was  filed  on  March  1, 1895, 
in  which  it  was  alleged  that  John  E.  Weber,  at  his  death, 
was  seized  in  fee  of  lot  10  in  assessor's  division  of  lots  1 
and  4,  in  block  54,  of  the  original  town  of  Chicago;  that 
Weber  died  intestate  February  18,  1864,  leaving  no  de- 
scendants and  no  father  or  mother,  and  leaving  Prances 
Weber,  his  widow,  and  the  ancestors  of  appellants,  as  his 
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only  heirs-at-law;  that  upon  the  death  of  said  Weber  he 
left  his  said  widow  in  possession  of  the  real  estate,  and 
that  she  remained  in  possession  thereof,  for  herself  and 
her  co-owners,  tenants  in  common,  until  the  14th  day  of 
March,  1894,  when  she  died  intestate,  leaving  no  husband 
and  no  descendants  and  no  father  or  mother,  and  leaving 
the  appellees  her  heirs-at-law. 

The  answer  of  Clemens  F.  Periolat  and  others,  heirs 
of  Frances  Weber,  deceased,  admits  that  John  E.  Weber 
died  seized  of  said  real  estate,  but  denies  that  he  died 
intestate,  and  avers  that  he  died  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate  in  said 
county;  admits  that  he  left  the  heirs  as  charged  in  the 
bill;  denies  that  John  E.  Weber  left  his  widow  in  posses- 
sion of  the  real  estate;  avers  that  John  E.  Weber  held 
possession  of  said  real  estate  up  to  the  date  of  his  death, 
and  after  his  death  Frances  Weber,  his  widow,  took  pos- 
session of  the  same,  but  not  as  tenant  in  common  with 
the  complainant  or  the  heirs  of  John  E.  Weber,  deceased, 
but  that  immediately  after  the  death  of  her  said  husband 
Frances  Weber  took  possession  of  said  real  estate  under 
claim  of  title  in  fee,  as  sole  devisee  of  said  real  estate 
under  the  will  of  her  said  husband,  and  held  and  contin- 
ued to  hold  the  sole  and  absolute  possession  of  said  real 
estate,  as  against  all  persons,  up  to  the  date  of  her  death, 
and  that  such  possession  by  her  was  hostile  to  every  other 
claim  and  interest,  and  that  under  claim  of  title  under 
said  will  she  paid  all  taxes  assessed  against  said  premi- 
ses for  twenty  consecutive  years. 

Charles  E.  Kotz,  and  all  the  other  apx^ellants  except 
Louis  P.  Kotz,' answered  the  amended  bill  of  Louis  P. 
Kotz,  in  which  they  denied  that  Weber  died  intestate, 
but  charged  that  he  died  leaving  a  last  will  and  testa- 
ment, which  said  will  was  duly  recorded  in  the  recorder's 
office  of  Cook  county,  Illinois,  February  4,  1864,  and  was 
proved  and  probated  by  the  county  court  of  said  county, 
and  all  papers  thereof  were  kept  by  the  clerk  of  the  said 
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county  court  as  case  No.  10,  box  No.  65,  and  burned  Oc- 
tober 9,  1871;  charg-ed  that  in  and  by  said  will  he  gave  to 
his  sister,  Madeline  Kotz,  and,  Joseph  Weber,  his  brother, 
and  their  heirs,  all  the  above  described  premises,  subject 
to  the  life  estate  of  Frances  Weber,  his  widow;  admitted 
that  John  E.  Weber  left  him  surviving  Frances  Weber, 
his  widow,  and  other  heirs,  as  charged  in  amended  bill. 

After  answers  were  filed,  Veronica  Belz,  one  of  the 
appellees  and  a  sister  of  Frances  Weber,  deceased,  filed 
her  cross-bill  against  all  the  other  parties  to  this  suit, 
alleging  that  Frances  Weber  died  intestate;  that  in  her 
lifetime  she  was  seized  of  the  real  estate  in  question  in 
fee  simple,  as  sole  devisee  of  her  husband,  John  E.  Weber, 
deceased;  that  she  had  held  title  thereto  for  more  than 
thirty  years  prior  to  her  decease,  and  prayed  for  a  par- 
tition, according  to  their  rights  and  interests,  among  the 
several  heirs  of  said  Frances  Weber,  deceased,  set  out  in 
said  cross- bill. 

To  the  cross-bill  appellant  Louis  P.  Kotz  filed  an  an- 
swer, denying  that  Frances  Weber  was  seized  in  her  life- 
time of  said  real  estate,  but  admitting  that  she  died  March 
14,  1894,  intestate,  leaving  no  husband  and  leaving  the 
heirs  named  in  the  cross-bill,  but  denying  that  the  heirs 
of  Frances  Weber,  deceased,  became  seized  of  the  por- 
tions and  interests  alleged  in  the  cross-bill.  The  other 
appellants  also  filed  an  answer  to  the  cross-bill,  in  which 
they  denied  that  Frances  Weber  was  seized  in  her  life- 
time of  the  real  estate  in  question,  but  alleged  that  John 
E.  Weber  was,  at  the  time  of  his  death,  seized  of  the 
premises;  that  he  died  on  the  18th  day  of  February,  1864, 
leaving  a  will,  in  and  by  which  he  devised  said  real  estate 
to  Frances  Weber  for  life  with  remainder  to  his  heirs-at- 
law;  admitted  that  said  Frances  Weber  died  intestate, 
leaving  her  heirs,  as  charged  in  the  cross-bill,  etc. 

Replications  were  filed  to  the  answers  to  the  amended 
bill  and  cross-bill,  and  the  cause  was  referred  to  the 
master  in  chancery,  Jeremiah  Leaming,  to  take  and  re- 
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port  the  testimony  and  make  report  as  to  his  conclusions 
as  to  the  facts  and  the  law.  The  master,  after  all  the 
evidence  of  the  respective  parties  had  been  introduced 
before  him,  made  a  report,  which,  among"  other  things, 
contained  the  following:  "John  E.  Weber  owned  no  other 
real  estate  than  that  described  in  the  bill,  which  was  then 
occupied  by  him  and  his  wife  in  part  as  a  home,  and  a 
portion  was  rented  to  Mary  Trost  and  husband  and  an- 
other portion  was  rented  and  used  as  a  saloon.  Immedi- 
ately upon  the  death  of  John  E.Weber  his  widow,  Prances 
Weber,  .entered  into  possession  of  said  premises,  collected 
the  rents  from  the  tenants  and  claimed  said  premises  as 
her  own  as  sole  legatee  under  the  will  of  John  E.  Weber, 
deceased,  and  continued  uninterruptedly,  through  herself 
or  her  representatives,  to  collect  the  rents  from  the  said 
premises  from  the  time  of  the  death  of  John  E.  Weber 
to  her  own  death,  about  thirty  years,  paying  taxes  and 
assessments  and  an  encumbrance  of  about  $2500,  and 
taking  a  release  deed  to  herself,  appropriating  to  her  own 
use  the  entire  income  of  said  premises;  that  at  the  time 
of  the  death  of  John  E.  Weber  all  his  heirs  were  of  law- 
ful age  and  free  from  disability;  that  there  is  evidence 
tending  to  prove  that  there  was  an  estate  of  John  E. 
Weber  pending  in  the  probate  court  of  Cook  county  prior 
to  1871,  and  that  a  will  of  John  E.  Weber  was  recorded 
in  the  recorder's  office  of  Cook  county  February  24,  1864, 
bearing  date  January  27,  1864;  that  beyond  the  declara- 
tion of  Frances  Weber  while  in  possession  of  the  said 
premises,  and  within  a  short  time  after  the  death  of  her 
husband,  John  E.  Weber,  that  Mr.  Weber  had  bequeathed 
everything  to  her  so  that  she  could  do  what  she  would, 
— that  he  left  a  will  and  she  got  everything, — there  is  no 
evidence  tending  to  prove  the  contents  of  said  will;  that 
the  records  of  Cook  county  were  destroyed  in  1871  by 
fire;  that  Frances  Weber,  in  her  lifetime,  took  possession 
of  the  premises  immediately  upon  the  death  of  her  hus- 
band, claiming,  as  sole  devisee  and  legatee  under  his  will, 
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to  own  the  whole  of  said  premises  in  her  own  rig'ht,  and 
openly,  notoriously  and  adversely  continued,  uninterrupt- 
edly, to  occupy,  by  herself  and  her  tenants,  the  whole  of 
said  premises  for  a  period  of  thirty  years,  and  to  convert 
to  her  own  use  the  rents  and  profits  thereof  to  the  time 
of  her  death,  and  at  the  tim^  of  her  death  became  and 
was  vested,  by  and  throug"h  such  occupancy,  with  an  es- 
tate in  fee  simple  in  the  whole  of  the  said  premises;  that 
John  E.  Weber  died  testate;  that  the  equities  in  this  case 
are  with  the  cross-complainant;  that  partition  of  said 
premises  should  be  made  as  prayed  in  the  cross-bill, 
among  the  heirs  of  Frances  Weber,  deceased;  finds  the 
rights  of  the  respective  parties  as  set  forth  in  the  cross- 
bill. I  recommend  that  the  original  and  amended  bills 
of  complaint  be  dismissed  and  that  the  relief  prayed  for 
in  the  cross-bill  be  granted." 

Exceptions  were  filed  to  the  master's  report,  which 
were  overruled  by  the  court  and  a  decree  entered  dis- 
missing the  bill  and  amended  bill  for  want  of  equity,  and 
directing  a  partition  of  the  premises  among  the  heirs 
of  Prances  Weber,  in  conformity  with  the  prayer  of  the 
cross-bill  of  Veronica  Belz.  To  reverse  that  decree  this 
appeal  was  taken. 

AsHCRAPT  &  Gordon,  for  appellants: 

Where  an  ancestor's  death  is  proved  ^the  law  will  pre- 
sume that  he  died  intestate.     Lyon  v.  Kain,  36  111.  362. 

In  1864  the  widow  was  entitled  to  the  absolute  pos- 
session, rents  and  profits  of  the  homestead  as  her  quar- 
antine right  until  her  dower  was  assigned.  Gosselin  v. 
Smith,  154  111.  74;  Riggs  v.  Girard,  133  id.  619;  Mettler  v. 
Miller,  129  id.  630. 

All  evidence  necessary  to  establish  the  contents  of  a 
lost  or  destroyed  will  must  be  strong,  positive  and  free 
from  doubt.  Morris  v.  Stoaney,  7  Heisk.  591;  Southworthv. 
Adarns,  11  Biss.  256;  Dudley  v.Wardner,  41  Vt.  59;  Vining 
V.  Hall,  40  Miss.  83;  Davis  v.  Sigourney,  49  Mass.  487;  Huble 
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V.  Clark,  1  B.a.gg,  Ecc.  115;  Durfee  v.  Durfee,  90  Mass.  490; 
Newell  V.  Homer,  120  id.  277. 

The  self-serving"  declarations  of  Frances  Weber  are 
incompetent.  2  Wharton  on  Evidence,  sec.  1101;  Morrill 
V.  Titcomh,  90  Mass.  100;  Michigan  Manf.  Co,  v.  Parsell,  38 
Mich.  475;  Daffrom  v.  Crump,  69  Ala.  77;  C riddle  y.Criddle^ 
21  Mo.  522;  Newell  v.  Horn,  47  N.  H.  379;  ^o&er<s  v.  Roberts, 
82  N.  C.  29. 

Where  a  complainant,  as  heir,  sues  in  partition  to  re- 
cover a  disputed  title  of  the  ancestor,  the  defendant  will 
not  be  a  competent  witness  in  her  own  behalf.  Comer  v. 
Comer,  119  111.  170;  Pyle  v.  Pyle,  158  id.  289. 

The  occupancy,  by  a  widow,  of  the  lands  of  her  de- 
ceased husband,  where  she  has  dower  and  homestead 
rights,  however  long  continued,  will  not  bar  recovery  by 
her  heirs  after  her  death.  Musham  v.  Mtisham,  87  111.  80; 
Biggs  V.  Girard,  133  id.  619;  Gosselin  v.  Smith,  154  id.  74. 

Haley  &  O'Donnell,  and  Loesch  Bros.  &  Howell, 
for  appellees: 

The  declarations  of  Frances  Weber  while  in  possession 
of  the  real  estate  in  question,  claiming  ownership  thereof, 
were  competent  evidence  to  show  the  quality  and  extent 
of  the  estate  claimed  by  her.  Sedgwick  &  Wait  on  Trial 
of  Title  to  Land,  sec.  758;  Lancey  v.  Brock,  110  111.  609; 
Bicard  v.  Williatns,  7  Wheat.  59;  Nelson  v.  Whitfield,  82  N.  C. 
46;  Smith  v.  Morrow,  23  Ky.  234;  Cmnins  v.  Comins,  21  Conn. 
412;  Abel  v.  VanGcldcr,  36  N.  Y.  513;  Bedell  v.  Shaw,  59  id. 
46;  Swectenham  v.  Leaivj,  18  Hun,  2H4;  Duffy  v.  Presbyterian 
Congregation,  48  Pa.  St.  46;  Kennedy  v.  Wible,  11  Atl.  Rep. 
98;  Bradford  v.  Gvthrie,4:  Brewst.  351;  Ymingsv,  Cunning- 
ham, 57  Mich.  153;  Cannon  v.  Stockton,  36Cal.  535;  Bank  v. 
Staples,  98  Cal.  189;  Lamoreanx  v.  Huntley,  68  Wis.  24. 

The  declarations  of  Frances  Weber,  and  of  her  con- 
servators, of  adverse  right,  and  their  successive  outward 
acts  of  exclusive  ownership  of  an  unequivocal  character, 
all  open  and  notorious,  for  a  period  of  over  thirty  j^ears, 
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amounted  in  law  to  a  complete  ouster  of  the  appellants. 
1  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  803;  Baldwin  v.  Rat- 
cliff,  125  111.  376;  Littlejohn  v.  Brock,  138  id.  478;  Busch  v. 
Huston,  75  id.  343;  Todd  v.  Todd,  117  id.  93;  Ooetvey  v.  Urig, 
18  id.  242;  Ricard  Y.Williams,  7  Wheat.  59;  Dubois  v.  Cam- 
pau,  28  Mich.  304;  Knowles  v.  Brown,  69  Iowa,  11;  Warfleld 
V.  Lindell,  38  Mo.  562;  Campbell  v.  Oas  Co,  84  id.  352;  Doe  v. 
Prosser,  Cowp.  217;  Law  v.  Patterson,  1  W.  &  S.  184. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Appellants  insist  that  the  decree  of  the  circuit  court 
is  not  sustained  by  the  evidence.  That  decree  found  the 
equities  of  the  case  with  the  cross-complainant,  Veronica 
Belz,  and  that  partition  should  be  made  among  the  heirs- 
at-law  of  Prances  Weber,  deceased. 

First — Did  John  E.  Weber  die  testate?  The  complain- 
ant in  the  original  bill,  Louis  P.  Kotz,  alleges  that  John 
E.  Weber  died  intestate,  while  all  the  other  appellants 
except  Louis  P.  Kotz  charge  in  their  answers  to  the 
cross-bill  that  John  E.  Weber  died  leaving  a  last  will  and 
testament.  To  sustain  the  cross-bill  defendants  called 
Henry  H.  Handy  as  a  witness.  He  testified  he  had  bepn 
an  abstracter  in  the  city  of  Chicago  for  thirty-seven 
years,  and  the  custodian  of  all  the  abstract  books  saved 
from  destruction  in  the  great  Chicago  fire  in  1871.  He 
stated  there  were  minutes  upon  the  books  of  original  en- 
try that  the  estate  of  John  E.  Weber  was  indexed  in  the 
estate  book  of  Chase  Bros,  as  pending  in  the  county  court 
of  Cook  county  at  the  time  of  the  fire;  that  in  other  books 
of  original  entry  of  Chase  Bros,  it  appeared  that  the  will 
of  John  E.  Weber,  as  document  No.  76,413,  was  recorded 
in  the  recorder's  office;  that  by  the  books  of  Jones  & 
Sellers,  another  abstract  firm,  the  will  of  John  E.  Weber, 
dated  January  27, 1864,  was  recorded  February  24,  1864, 
in  volume  269,  page  32,  in  the  recorder's  office  of  Cook 
county,  as  document  No.  76,413,  thus  supplementing  and 
confirming  the  memoranda  taken  from  the  books  of  Chase 
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Bros.  The  evidence  further  shows  that  John  E.  Weber 
died  February  18,  1864;  that  the  will  was  made  January 
27,  1864,— about  three  weeks  before  his  death, — and  was 
recorded  February  24,  which,  taken  in  connection  with 
the  estate  book  of  Chase  Bros.,  can  lead  to  no  other 
reasonable  conclusion  than  that  the  estate  of  Weber  was 
pending^  in  the  county  court  of  Cook  county,  and  that  it 
must  have  been  probated  in  the  county  court  and  a  certi- 
fied copy  recorded  in  the  recorder's  oflSce  of  Cook  county. 
Sections  23  and  24  of  chapter  116,  (3  Starr  &  Curtis' 
Stat.  p.  3360,)  entitled  "Lost  or  Destroyed  Records,"  pro- 
vide, in  brief,  that  upon  the  trial  of  any  suit  or  proceed- 
ing pending  in  any  court  of  this  State,  when  it  shall 
appear  orally  in  court  or  by  affidavit  that  the  orig'inal 
of  any  deed  or  other  instrument  in  writing  is  lost  or  de- 
stroyed, etc.,  the  court  shall  receive  as  evidence  any 
copy,  extracts  or  minutes  from  such  destroyed  records 
or  from  the  original  thereof.  The  witness  explained  the 
abbreviations  and  dates,  their  meaning,  etc.  This  kind 
of  testimony  was  properly  admitted.  This  court  said  in 
Converse  v.  Wead,  142  111.  132:  "A  witness  who  was  familiar 
with  the  system  of  entries  and  making  of  abstracts  by 
the  abstract  makers,  and  knew  their  rules  and  had  worked 
with  their  men  before  the  fire,  and  had  assisted  them 
daily  in  taking  off  minutes  of  the  deeds  from  the  records, 
swore  as  to  these  abbreviations,"  etc.  In  Smith  v.  Stevens^ 
82  111.  554,  this  court  said  with  reference  to  the  Burnt 
Records  act:  "The  condition  of  property  owners  in  Chi- 
cago after  the  great  fire  of  October,  1871,  was  appalling, 
demanding  legislative  interference.  A  great  evil  had  be- 
fallen them,  which  this  act  was  designed  to  remedy.  It 
is  emphatically  a  remedial  act,  and  in  accordance  with 
a  well  established  canon  it  must  receive  a  liberal  con- 
struction, and  made  to  apply  to  all  cases  which,  by  a  fair 
construction  of  its  terms,  it  can  be  made  to  reach."  Cer- 
tainly a  will  relating  to  the  title  to  real  estate  must  be 
held  to  come  within  the  scope  of  this  remedial  statute. 
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Another  witness,  Fernando  Jones,  who  had  been  en- 
gaged in  the  business  of  making  abstracts  of  title  to  real 
estate  in  Cook  county  forty  years,  and  prior  to  October, 
1871,  under  the  name  of  Fernando  Jones  &  Co.,  and  after- 
wards under  the  name  of  Jones  &  Sellers,  testified  he  knew 
John  E.  Weber  and  remembered  his  sickness  and  death; 
that  he  saw  him  during  his  last  illness,  and  that  there 
was  an  estate  of  John  E.  Weber  in  the  probate  court,  and 
that  he  had  a  will,  and  that  the  will  was  recorded  in  the 
recorder's  oflBce.  These  facts  establish  beyond  question 
that  John  E.  Weber  died  testate  and  that  his  will  was 
admitted  to  probate  in  Cook  county,  and  there  is  nothing 
in  the  record  tending  to  prove  the  allegation  of  com- 
plainants that  he  died  intestate. 

Second — Were  the  declarations  of  Frances  Weber, 
while  in  possession  of  the  premises,  competent  evidence? 
Appellants  claim  they  were  inadmissible  to  prove  the 
contents  of  the  will.  Conceding  they  were  incompetent 
for  this  purpose,  they  were  competent  to  establish  the 
kind  and  extent  of  the  estate  claimed.  The  declarations 
of  Prances  Weber,  made  right  after  the  death  of  her  hus- 
band, John  E.  Weber,  were,  that  Weber  had  bequeathed 
everything  to  her  so  that  she  could  do  what  she  would, — 
that  he  left  a  will  and  she  got  everything.  At  the  time 
of  making  these  declarations  she  had  taken  possession 
of  the  premises,  claiming  to  own  the  whole  in  her  own 
right,  as  devisee  and  legatee  under  her  husband's  will. 
The  evidence  shows  she  continued,  openly,  notoriously 
and  adversely,  to  occupy  the  entire  premises,  by  herself 
and  tenants,  for  a  period  of  thirty  years.  She  herself, 
or  through  her  representatives,  collected  and  used  all 
the  rents,  paid  the  taxes,  paid  off  a  mortgage  for  about 
$2500  and  had  the  release  made  to  herself.  She  claimed 
to  own  the  entire  premises  as  her  own.  On  July  17, 1871, 
she  was  adjudged  insane  and  Edward  M.  Bray  was  ap- 
pointed her  conservator.  He  filed  an  inventory,  describ- 
ing this  property  as  owned  by  Frances  Weber  in  fee,  and 
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afterwards,  as  such  conservator,  collected  the  rents  of 
the  premises.  On  October  8  and  9,  1871,  the  improve- 
ments on  the  premises  were  destroyed  by  fire.  A  decree 
of  the  circuit  court  of  Will  county  was  entered  August 
15,  1872,  authorizing"  the  conservator  to  lease  the  real 
estate,  under  which  decree  he  executed  a  lease  to  William 
M.  Stanley  for  the  period  of  twenty  years,  by  the  terms 
of  which  the  lessee  was  to  erect  a  good,  substantial  stone 
and  brick  building  on  the  premises,  and  pay  $1000  per 
annum  rent,  payable  quarterly  in  advance,  and  all  as- 
sessments of  every  kind,  the  building  to  revert  to  Mrs. 
Weber  on  the  expiration  of  the  lease.  Afterwards  Bray 
resigned  as  conservator  and  James  C.  O'Connor  was  ap- 
pointed as  such,  who  made  a  new  lease  to  one  Henry  J. 
Berger  for  five  years  on  January  20,  1893,  at  an  annual 
rental  of  $4200,  together  with  water  rents,  taxes  and  as- 
sessments. Prances  Weber  died  in  1894  without  having 
re-married,  her  husband  having  died  February  18,  1864, 
thirty  years  before,  and  during  all  this  period  she  held 
adverse,  notorious  and  uninterrupted  possession  of  the 
whole  premises. 

In  Ricard  v.  Williams,  7  Wheat.  59,  (recognized  as  a 
leading  case,)  the  declarations  of  those  in  possession, 
whether  holding  for  life  or  under  claim  of  the  fee,  were 
held  to  be  proper  evidence.  Mr.  Justice  Story,  at  page 
105,  says:  "It  is  to  be  considered  that  no  paper  title  of 
any  sort  is  shown  in  William  Dudley  or  his  son  Joseph. 
Their  title,  whatever  it  may  be,  rests  upon  possession, 
and  the  nature  and  extent  of  that  possession  must  be 
judged  of  by  the  acts  and  circumstances  which  accom- 
pany it,  and  qualify,  explain  or  control  it.  Undoubtedly, 
if  a  person  be  found  in  possession  of  land  claiming  it  as 
his  own  in  fee,  it  is  prima  facie  evidence  of  his  ownership 
and  seizin  of  the  inheritance.  But  it  is  not  the  possession 
alone,  but  the  possession  accompanied  with  the  claim  of 
the  fee,  that  gives  this  effect,  by  construction  of  law,  to 
the  act  of  the  party.     Possession,  per  se,  evidences  no 
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more  than  the  mere  fact  of  present  occupation  by  right, 
for  the  law  will  not  presume  a  wrong,  and  that  posses- 
sion is  just  as  consistent  with  a  present  interest  under  a 
lease  for  years  or  for  life  as  in  fee.  Prom  the  very  na- 
ture of  the  case,  therefore,  it  must  depend  upon  the  col- 
lateral circumstances  what  is  the  quality  and  extent  of 
the  interest  claimed  by  the  party,  and  to  that  extent,  and 
that  only,  will  the  presumption  of  law  go  in  his  favor. 
And  the  declarations  of  the  party  while  in  possession, 
equally  with  his  acts,  must  be  good  evidence  for  this 
purpose.  If  he  claims  only  an  estate  for  life,  and  this  is 
consistent  with  his  possession,  the  law  will  not,  upon  the 
mere  fact  of  possession,  adjudge  him  to  be  in  under  a 
higher  rig-ht  or  larger  estate."  In  Lancey  v.  Brock,  110  111. 
609,  this  case  of  Ricard  v.  Williams  was  recognized  as  au- 
thority on  the  question  that  the  declarations  of  an  owner 
or  claimant  in  possession  of  land  are  competent  evidence 
of  the  character  and  extent  of  the  estate  claimed  by  him; 
but  in  the  Lancey  case  the  party  in  possession,  either  in 
his  declarations  or  his  claims,  did  not  go  to  the  extent 
of  claiming  ownership  of  the  land  in  fee.  Nelson  v.  Whit- 
field,  82  N.  C.  46. 

In  the  case  at  bar  it  is  pertinent  to  consider  the  acts 
of  appellants,  the  heirs  of  John  E.  Weber,  deceased,  dur- 
ing this  period  of  thirty  years.  During  all  this  length  of 
time  they  acquiesced  in  the  exclusive  possession  of  Pran- 
ces Weber  and  made  no  claim  to  any  portion  of  the  prem- 
ises or  to  the  income.  This  is  inconsistent  with  their 
present  claim,  but  is  consistent  with  the  claim  of  appel- 
lees that  Frances  Weber  claimed  the  whole  premises  as 
sole  devisee  under  the  will  of  John  E.  Weber,  and  occu- 
pied them  openly,  notoriously  and  adversely  for  thirty 
years,  receiving  and  appropriating  the  rents  and  income 
to  her  own  use  and  benefit. 

The  contention  of  appellants  that  Prances  Weber 
occupied  the  premises  as  her  quarantine  right  until  her 
dower  was  assigned  is  not  sustained  by  the  facts  in  evi- 
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dence.  There  beings  no  children,  if  John  E.  Weber  died 
intestate  she  inherited,  as  heir,  one-half  of  the  premises, 
and,  under  this  view  of  the  case,  was  a  tenant  in  com- 
mon to  one-half  of  the  property  with  the  heirs  of  John 
E.  Weber.  Under  such  a  case  Frances  Weber  could,  by 
claim  of  exclusive  ownership  and  open  and  notorious  acts 
manifesting  such  acts  for  a  period  of  twenty  years,  oust 
the  co-tenants. 

In  Goewey  v.  Urig,  18  111.  238,  we  held  that  a  sale  of  an 
entire  tract  by  one  of  several  tenants  in  common,  fol- 
lowed by  adverse  possession,  amounts  to  an  ouster  or 
disseizure  of  the  co-tenants,  and  that  the  Statute  of  Lim- 
itations will  bar  their  entry  or  action.  We  there  said 
(p.  242):  "Tenants  in  common  may  disseize  a  co-tenant  by 
acts  appropriating  the  exclusive  possession  of  the  land  or 
permanency  [pernancy]  of  the  profits,  and  especially  when 
such  acts  are  accompanied  by  declarations  of  such  an 
intention  or  it  is  unequivocally  manifested  by  them.  {Law 
V.  Patterson^  1  Watts  &  Serg.  184;  Larnian  v.  Hueifs  Heirs, 
13  B.  Mon.  436;  Culler  y.Motzer,  13  Serg.  &  Rawl.  356.)  So 
a  sale  of  the  whole  tract,  followed  by  adverse  possession, 
amounts  to  an  ouster  or  disseizin  of  the  co-tenants,  and 
the  Statute  of  Limitations  will  bar  their  action  or  entry. 
13  Serg.  &  Rawl.  356."  In  Law  v.  Patterson,  1  Watts  & 
Serg.  184,  (cited  in  Goewey  v.  Urig,  supra,)  the  court  held 
that  an  entry  upon  the  whole  land  by  one  tenant  in  com- 
mon, who  takes  exclusive  possession  and  receives  the 
rents  and  profits  without  accounting  to  his  co-tenant,  or 
proof  of  any  demand  upon  him  so  to  do  for  twenty-one 
years,  amounts  to  an  actual  ouster;  that  a  lease  to  a 
third  party  for  seven  years,  several  times  renewed,  by 
the  co-tenant  who  went  into  possession,  making  in  all  a 
leasehold  of  twenty-three  years,  is  equivalent  to  a  sale 
of  the  premises,  and  must  be  considered  as  an  ouster  of 
the  co-tenant. 

The  case  of  Baldwin  v.  Ratcliff,  125  111.  376,  is  in  har- 
mony with  the  foregoing  authorities.    In  that  case  Wiley 
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R.  Palmer  died  seized  of  the  several  tracts  of  land  de- 
,  scribed  in  the  bill,  in  Hardin  county,  January  1,  1853, 
leaving  a  widow  and  four  children.  Three  of  the  chil- 
dren died  unmarried  and  without  issue,  leaving  the  widow 
and  one  son,  Richard,  as  their  heirs.  The  widow  after- 
wards married  Hiram  Belt  and  had  six  children.  These 
children  conveyed  their  interests  to  George  W.  RatclifF, 
the  complainant,  who  filed  a  bill  to  partition  the  lands. 
The  answer  denied  that  the  complainant  obtained  any 
title  to  the  lands  through  the  conveyances  set  up  in  the 
bill,  and  that  the  possession  of  Richard  Palmer  was  ad- 
verse, open  and  notorious,  and  continued  from  1865  or 
1866  until  his  death;  that  he  cleared  the  lands,  erected 
buildings,  etc.,  and  paid  all  taxes  assessed  on  the  lands; 
that  the  will  of  Richard  Palmer  devised  the  lands  to  the 
defendants  in  the  bill  and  was  color  of  title,  and  set  up 
the  Statute  of  Limitations,  adverse  possession  and  pay 
ment  of  taxes  for  more  than  seven  successive  years.  The 
evidence  was  that  Richard  Palmer,  from  the  time  he  took 
possession  of  the  lands  down  to  his  death,  claimed  to 
be  the  owner  of  the  absolute  title  to  all  the  lands.  He 
leased,  cut  and  sold  timber,  burned  lime  kilns  on  the  land 
and  sold  and  conveyed  eighty  acres.  The  lands  were  as- 
sessed in  his  name  from  year  to  year  and  he  paid  all  taxes 
as  owner.  Under  the  facts,  no  claim  or  possession  ad- 
versely to  Richard  having  been  proven  and  the  taxes 
having  been  paid,  we  held  there  could  be  no  recovery. 

In  the  case  at  bar  there  was  adverse  possession  under 
claim  of  ownership  for  thirty  years.  It  was  continuous 
and  uninterrupted  possession,  with  payment  of  taxes  dur- 
ing all  this  period.  It  was  leased  to  one  tenant  for  twenty 
years,  and  after  the  old  wooden  building  w^as  burned  off 
a  new  and  substantial  brick  building  was  erected.  All  the 
rents  were  appropriated  and  collected  by  Frances  Weber, 
and  she  openly  and  notoriously  claimed  the  property  as 
her  own.  Section  1  of  the  Statute  of  Limitations  (2  Starr 
&  Curtis'  Stat.  p.  2599,)  provides:   **That  no  person  shall 
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commence  an  action  for  the  recovery  of  lands,  nor  make 
an  entry  thereon,  unless  within  twenty  years  after  the . 
right  to  bring  such  action  or  make  such  entry  first  ac- 
crued, or  within  twenty  years  after  he,  or  those  from,  by 
or  under  whom  he  claims,  have  been  seized  or  possessed 
of  the  premises,  except  as  hereinafter  pr6vided."  Under 
this  statute,  as  this  court  has  often  held,  adverse  posses- 
sion of  land  for  a  period  of  twenty  years,  even  without 
any  deed  or  other  muniment  of  title,  will  bar  an  action 
brought  by  the  owner  for  its  recovery.  The  bar  of  the 
statute  is  not  confined  to  actions  of  ejectment,  but  it  may 
be  relied  upon  to  defeat  a  bill  for  partition,  although  the 
bill  may  be  brought  by  one  tenant  in  common  against 
another.  We  had  occasion  to  examine  this  question  in 
Littlejohn  v.  Barnes,  138  111.  478,  and  after  a  careful  exami- 
nation we  held  that  the  open,  visible  and  adverse  pos- 
session of  land  by  one  tenant  in  common,  under  claim  of 
ownership,-  for  over  twenty  years  was  a  bar  to  a  bill  by 
another  tenant  in  common  for  partition,  when  such  pos- 
session was  so  hostile  in  its  character  as  to  put  the  Stat- 
ute of  Limitations  in  motion  against  the  complainant. 

The  heirs  of  John  E.  Weber  being  under  no  disability 
on  February  18,  1864,  when  Weber  died,  and  Prances 
Weber  having  entered  into  the  possession  of  the  prem- 
ises as  owner,  claiming  the  entire  property,  and  having 
continued  to  hold  possession  continuously  and  adversely, 
paying  the  taxes,  appropriating  all  the  rents  to  her  own 
use  and  improving  the  property  as  owner,  she  became 
the  owner  of  an  estate  in  fee  simple  of  the  whole  of  the 
premises,  although  she  failed  to  prove  the  contents  of 
the  will  of  her  husband  specifically  devising  the  property 
to  her.  The  twenty  years  statute  of  limitations  was  a 
bar  to  a  recovery. 

The  decree  of  the  circuit. court  will  be  affirmed. 

Decree  affirmed. 
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Joseph  R.  Richardson 

V. 

Marcia  K.  Mather. 

Opinion  JUed  February  17,  1899 — Behearing  de7iied  Apnl  6, 1899. 

1.  Pleading— tc/w?n  plea  to  declaration  on  note  is  open  to  demurrer. 
A  plea  by  one  of  three  joint  makers  of  a  note  executed  in  Vermont, 
averring^  that  he  did  not  sign  in  the  presence  of  a  witness  nor  re- 
quest any  one  to  witness  his  sig^nature,  whereas  the  note  in  suit, 
although  otherwise  identical  with  the  one  signed,  was  a  witnessed 
note,  by  which  plea  it  was  intended  to  allege  an  alteration  by 
adding  the  witness'  name,  so  the  action  would  not  be  barred  by  the 
laws  of  Vermont,  is  open  to  demurrer  in  not  averring  that  the  note, 
when  executed  by  all  the  makers  and  delivered,  was  not  witnessed. 

2.  Evidence — evidence  to  mustain  had  plea  i.s  properly  excluded.  A  de- 
murrer to  a  special  plea  having-  been  correctly  sustained,  evidence 
which  has  no  other  tendency  than  to  support  the  allegations  of  the 
plea  is  properly  denied  admission. 

Richardson  v.  MaXhery  77  111.  App.  626,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Henry  county;  the  Hon.  Hiram  Bigelow,  Judge, 
presiding". 

This  was  assumpsit  by  the  appellee,  (formerly  Marcia 
K.  Eaton,)  against  the  appellant,  to  recover  upon  the  fol- 
lowing note: 
**$5000.  Chester  Depot,  Vt.,  Dec.  3,  1879. 

**For  value  received  we  jointly  and  severally  promise  to  pay 
Mrs.  Marcia  K.  Eaton,  or  her  order,  live  thousand  dollars  on 
demand,  with  interest  annually.         Philemon  H.  Bobbins, 

Joseph  R.  Richardson, 
Witness,  R.  P.  Pollard. 

Chas.  Bobbins.'' 

Upon  the  back  thereof  were  fourteen  indorsements  of 
payments  of  interest,  the  last  payment  being  for  the  in- 
terest accruing  for  the  year  ending  December  3,  1896. 

The  action  was  begun  May  6,  1897.  The  pleas  were 
(1)  non-assumpsit;  (2)  a  special  plea  in  bar,  hereinafter 
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set  out  in  full;  (3)  a  plea  the  action  did  not  accrue  within 
ten  years  prior  to  the  commencement  of  the  suit,  and  was 
therefore  barred  under  the  Statute  of  Limitations  of  the 
State  of  Illinois;  (4)  a  special  plea  alleging  the  parties 
to  the  note,  at  the  time  of  its  execution,  lived  in  the  State 
of  Vermont  and  still  reside  there;  that  the  note  was  exe- 
cuted in  that  State;  that  the  limitation  laws  of  that  State 
provided  action  to  recover  on  said  note  should  be  barred 
unless  commenced  within  six  years  after  the  cause  of 
action  accrued  thereon,  and  that  the  right  of  action  on 
said  note  did  not  accrue  within  six  years  prior  to  the  be- 
ginning of  this  action  and  was  barred  by  the  said  Statute 
of  Limitations  of  the  State  of  Vermont.  A  demurrer  to 
the  second  plea  was  sustained.  Issues  were  made  upon 
the  other  pleas  and  were  submitted  to  the  court  without 
a  jury.  The  court  found  for  the  appellee  and  entered 
judgment  in  her  favor  in  the  sum  of  J5300.  This  is  an 
appeal  from  a  judgment  of  the  Appellate  Court  for  the 
Second  District  afl&rming  said  judgment. 

Scott  &  Cooke,  for  appellant. 
Hand  &  Hand,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  trial  court  was  not  asked  to  declare  the  principles 
of  Law  applicable  to  the  case  by  propositions  of  law.  All 
questions  of  fact  are  conclusively  settled  adversely  to 
the  appellant  by  the  judgment  of  the  Appellate  Court. 
The  only  questions,  therefore,  arising  upon  the  record 
which  we  have  jurisdiction  to  determine  are  whether  the 
court  erred  in  sustaining  the  demurrer  to  the  second  plea 
or  in  ruling  as  to  the  admissibility  of  evidence. 

The  second  plea,  as  abstracted  by  the  appellant,  is  as 
follows:  "Second  plea  avers  that  the  causes  of  action  in 
the  various  counts  of  the  declaration  mentioned  are  one 
and  the  same  cause  of  action,  being  the  supposed  cause 
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of  action  on  the  promissory  note  in  the  first  count  of 
the  declaration  mentioned;  and  the  defendant  avers  that 
he  did  not  make  and  deliver  the  said  promissory  note  in 
manner  and  form  as  the  plaintiff  hath  complained  against 
him,  in  this,  to-wit,  that  on  the  day  of  date  of  said  prom- 
issory note  both  plaintiff  and  defendant  were  residents 
of  the  State  of  Vermont,  and  have  both  resided  in  that 
State  continuously  from  thence  hitherto.  On  the  day  the 
said  promissory  note  bears  date,  one  Philemon  H.  Rob- 
bins,  this  defendant,  and  one  R.  P.  PoUard,  executed  and 
delivered  to  the  plaintiff,  in  the  State  of  Vermont,  a  prom- 
issory note  payable  to  her,  which  was  the  only  note  pay- 
able to  the  plaintiff  ever  signed  by  the  defendant,  and  the 
said  note  was  of  the  date,  amount,  time  and  terms  of  that 
mentioned  in  said  count,  but  that  when  the  said  note  was 
signed  and  delivered  by  this  defendant,  Charles  Robbins 
was  not  present,  and  said  note  was  not  signed  in  pres- 
ence of  said  Charles  Robbins,  and  this  defendant  never 
acknowledged  to  said  Charles  Robbins  that  he  had  signed 
said  note,  and  never  authorized  or  requested  said  Charles 
Robbins  to  sign  said  note  last  mentioned  as  a  witness  to 
the  signature  of  said  defendant,  and  said  note  was  not 
signed  by  said  defendant  in  the  presence  of  any  attest- 
ing witness;  that  the  promissory  note  in  the  declaration 
mentioned  now  bears  the  name  of  Charles  Robbins  as  an 
attesting  witness  to  the  signatures  of  all  the  supposed 
makers  thereof,  including  this  defendant,  and  now  pur- 
ports to  have  been  signed  by  all  the  makers  thereof  in 
the  presence  of  Charles  Robbins  as  an  attesting  witness; 
that  the  statute  law  of  the  State  of  Vermont,  on  the  day 
the  said  promissory  note  bears  date,  provided,  and  from 
thence  hitherto  has  provided,  by  one  section  thereof  as 
follows,  to-wit:  *The  following  actions  shall  be  com- 
menced within  six  years  after  the  cause  of  action  accrues, 
and  not  after:  actions  of  account,  assumpsit,  or  on  the 
case,  founded  on  a  contract  or  liability,  expressed  or  im- 
plied. '  And  by  the  second  succeeding  section  as  follows, 
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to- wit:  'The  foreg-oing*  provisions  shall  not  apply  to  an 
action  brought  on  a  note  signed  in  the  presence  of  an 
attesting  witness,  but  such  action  shall  be  commenced 
within  fourteen  years  after  the  cause  of  action  accrues, 
and  not  after.'" 

Counsel  for  appellant  urge  the  purpose  of  this  plea 
was  to  present  as  a  defense  that  the  note  sued  on  had 
been  altered  since  its  execution  and  delivery  by  adding 
thereto  the  name  of  a  witness,  making  it  what  is  known 
under  the  laws  of  the  State  of  Vermont  as  a  witnessed 
note;  that  under  the  laws  of  Vermont  a  note  the  making 
of  which  is  evidenced  by  the  signature  of  a  witness  may 
be  sued  on  at  any  time  within  fourteen  years  after  the 
right  of  action  thereon  accrues,  but  that  an  action  on 
an  unwitnessed  note  must,  under  the  laws  of  said  State, 
be  commenced  within  six  years  after  the  maturity  of  the 
note,  and  that  for  this  reason  the  addition  of  the  name 
of  a  witness  to  the  note  would  constitute  such  a  mate- 
rial alteration  of  the  instrument  as  would  deprive  the 
appellee  of  the  right  to  introduce  the  note  in  evidence 
and  recover  thereon.  It  will  be  observed,  however,  the 
plea  does  not  expressly  aver  that  the  note  in  suit  has 
been  changed  or  altered  since  its  execution.  It  may  as 
well  be  construed  to  aver  that  the  appellant  and  the 
other  persons  whose  names  appear  on  the  note  as  makers 
thereof  did  execute  a  note  to  the  appellee  at  the  same 
time  and  place,  in  the  same  amount,  and  payable  upon 
the  same  terms  and  conditions,  as  that  set  out  in  the 
declaration,  but  that  the  note  declared  on  is  not  the  one 
so  executed,  for  the  reason  that  the  note  which  was  exe- 
cuted was  not  witnessed  by  the  said  Charles  Robbins  or 
any  one  else.  But  conceding  that  the  plea  should  be  re- 
ceived according  to  the  contention  of  the  appellant,  as 
intending  to  allege  that  the  note  in  suit  is  the  one  which 
was  executed  by  the  appellant  and  the  other  makers 
thereof  but  that  since  the  execution  thereof  by  appellant 
it  had  been  altered  by  the  addition  of  the  name  of  the 
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witness,  and  concedinof  that  the  alteration  of  a  note  from 
an  unwitnessed  to  a  witnessed  note  would  constitute  such 
a  material  change  in  the  paper  as  to  prevent  its  intro- 
duction in  evidence,  still,  we  think  the  plea  obnoxious 
to  a  demurrer.  The  note  bears  the  signatures  of  three 
makers,  in  order  as  follows:  Philemon  H.  Robbins,  the 
appellant,  P.  R.  Pollard.  The  attestation  of  the  note  by 
Charles  Robbins  does  not  in  express  terms  apply  to  all 
three  of  the  makers.  The  position  of  the  signature  of 
Charles  Robbins  is  such  it  does  not  necessarily  indicate 
it  was  placed  there  to  witness  the  signature  of  the  ap- 
pellant. If  any  deduction  may  properly  be  drawn  from 
the  relative  positions  of  the  signatures  of  the  witness  and 
those  of  the  makers  of  the  note,  it  is  that  the  signature 
of  the  witness  was  attached  after  the  note  had  been  signed 
by  Pollard,  who  signed  last  as  maker,  and  was  attached 
to  the  note  as  evidence  of  its  execution  by  Pollard.  The 
plea  does  not  allege  that  all  of  the  makers  were  present 
and  signed  the  note  at  the  same  time,  or  that  the  wit- 
ness, Charles  Robbins,  was  not  present  when  the  makers 
of  the  note  other  than  the  appellant  signed  the  same,  or 
that  the  note,  when  fully  executed  by  all  the  makers  and 
delivered  to  the  appellee,  did  not  then  bear  the  name  of 
Charles  Robbins  as  a  witness.  The  allegations  of  the 
plea  in  this  respect  are,  that  Robbins,  the  witness,  was 
not  present  when  the  appellant  executed  the  note,  and 
that  the  appellant  did  not  authorize  said  Charles  Rob- 
bins, by  acknowledgment  or  otherwise,  to  sign  the  note 
as  a  witness.  All  that  is  so  alleged  may  be  true,  and 
yet  it  would  not  follow  that  the  note,  when  finally  exe- 
cuted by  all  the  makers  and  delivered  to  the  appellee, 
was  not  witnessed  by  Charles  Robbins.  The  plea  is  to 
be  construed  most  strongly  against  the  appellant,  and 
the  trial  court  properly  ruled  the  facts  alleged  therein 
did  not  constitute  a  good  defense  to  the  action.  It  is, 
moreover,  manifest  from  the  plea  No.  4,  filed  by  the  ap- 
pellant with  this  plea  No.  2,  and  from  the  issue  made  by 
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the  parties  thereon^  that  neither  of  the  parties  nor  the 
court  treated  the  sij^j^nature  of  the  witness,  Charles  Rob- 
bins,  as  affectinjr  in  any  de^rree  the  operation  of  the  Stat- 
ute of  Limitations  of  the  State  of  Vermont. 

Appellant  s  fourth  plea  alleg-ed  as  in  bar  of  the  rig^ht 
of  recovery  that  the  laws  of  the  State  of  Vermont  were 
applicable  to  the  action,  and  that  under  such  laws  suit 
upon  an  unwitnessed  note  became  barred  in  six  years 
after  the  ri<:^ht  of  action  accrued,  and  set  up  as  in  bar  of 
the  pendingr  suit  that  the  rijTfht  of  action  upon  the  note 
did  not  accrue  within  six  years  prior  to  the  commence- 
ment of  the  suit,  and  that  the  ri«fht  to  recover  had  be- 
come barred  by  force  of  statute  of  the  State  of  Vermont. 
The  replication  to  this  plea  did  not  set  up  in  avoidance 
thereof  that  the  execution  of  the  note  by  the  appellant 
was  evidenced  by  the  signature  of  a  witness,  but  that  the 
appellant  had,  within  a  period  of  six  3'^ears  prior  to  the 
bej:nnning  of  the  action,  made  a  certain  payment  or  pay- 
ments on  the  note,  and  that  by  the  statutes  of  the  State 
of  Vermont  the  Statute  of  Limitations  of  that  State  be- 
gan to  run  from  and  after  the  date  of  the  last  payment 
on  the  note. 

The  only  complaint  of  the  rulings  of  the  court  as  to 
the  admissibility  of  evidence  is  that  testimony  competent 
only  in  support  of  the  averments  of  the  plea  to  which 
the  demurrer  was  sustained  was  rejected  by  the  court. 
Having  determined  the  facts  alleged  in  the  plea  did  not 
constitute  a  defense  to  the  action,  argument  is  unneces- 
sary to  show  the  court  properly  refused  to  admit  testi- 
mony which  had  no  tendency  other  than  to  support  the 
allegations  of  the  plea. 

The  judgment  of  the  Appellatd  Court  is  affirmed. 

Judgment  affirmed. 
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Henry  H.  Gage 

V, 

Amanda  M.  Parker  et  ah 
Opinion  filed  Fchrxuiry  17^  1899 — Behearing  deimd  April  6,  1899, 

1.  Tax  deeds — effect  of  reversal  of  decree  enjoining  taking  oiU  tax  deed. 
The  reversal  by  the  Supreme  Court  of  a  final  decree  making  per- 
petual a  temporary  injunction  against  taking  out  a  tax  deed,  the 
effect  of  which  is  to  hold  that  complainant  was  not  entitled  to  an 
injunction,  works  a  dissolution  of  the  latter,  which,  in  the  absence 
of  any  order  of  the  court  on  re-docketing  the  cause,  cannot  be  re- 
garded as  in  force  so  as  to  prevent  the  defendant  from  taking  out 
his  deed  in  pursuance  of  section  225  of  the  Revenue  act. 

2.  Estoppel — when  supplemeTital  bill  is  not  lis  pendens  and  matters 
adjudicated  not  res  judicata,  A  supplemental  bill  filed  by  the  com- 
plainant in  the  original  bill  after  parting  with  all  title  to  the  land 
in  controversy  is  not  lis  pendens  as  to  the  title  conveyed,  and  the 
matters  adjudicated  thereunder  are  not  res  judicata  as  to  the  gran- 
tee, where  the  purpose  of  the  supplemental  bill  is  to  litigate  mat- 
ters unconnected  with  the  original  bill  and  arising  after  the  latter 
was  filed  and  the  conveyance  made,  and  where  there  is  no  sufiBcient 
evidence  that  the  grantee  was  privy  to  the  filing  of  the  supple- 
mental bill  or  the  proceedings  thereunder. 

3.  Evidence— on^  asserting  validity  of  tax  title  has  the  burde^i  of  prov- 
ing U,  A  defendant  in  a  burnt-records  proceeding,  who  files  a  cross- 
bill claiming  title  in  himself  by  virtue  of  tax  deeds  and  asking  to 
have  certain  of  petitioner's  deeds  set  aside  as  clouds,  has  the  bur- 
den of  proving  the  validity  of  his  deeds. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Murray  P.  Tuley,  Judge,  presiding. 

Gage  &  Deming,  for  appellant. 

John  W.  Waughop,  for  appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court: 

The  appellee  Amanda  M.  Parker  filed  her  petition 
under  the  Burnt  Records  act  to  establish  and  confirm 
her  title  to  the  premises  in  controversy,  being"  the  north 
half  of  lot  13  in  Elisha  Bayley*s  subdivision  of  a  certain 
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twenty-acre  tract  of  land  in  Cook  county.  Her  title  was 
not  contested  by  any  of  the  defendants  except  the  appel- 
lant, Henry  H.  Gag"e.  Gage  answered  the  petition  and 
filed  his  cross-bill,  or  petition,  denying  the  title  of  ap- 
pellee and  alleging  title  in  himself  by  virtue  of  seven 
certain  tax  deeds  which  had  been  issued  to  him  on  sales 
of  the  property  for  taxes  and  special  assessments.  Issues 
were  made,  and  the  court  found  and  decreed  that  the  title 
was  vested  in  appellee,  but  that  appellant  had  expended 
certain  sums  of  money  at  sales  of  the  proi)erty  for  taxes 
and  special  assessments,  and  in  the  payment  of  subse- 
quent taxes  and  assessments,  for  which  he  should  be  re- 
imbursed with  interest,  and  that  upon  payment  of  the 
same  the  title  should  be  confirmed  in  appellee  as  prayed. 
The  money  was  paid  to  the  clerk  in  compliance  with  the 
order  and  a  final  decree  entered  confirming  her  title  ac- 
cordingly. By  this  appeal  Gage  seeks  a  reversal  of  the 
decree. 

It  appears  from  the  record  that  in  1874  the  property 
was  sold  for  the  non-payment  of  a  certain  special  assess- 
ment and  that  Gage  purchased  it  at  the  sale.  Prior  to 
that  time  appellee  had  sold  and  conveyed  the  property 
and  had  taken  back  a  deed  of  trust  to  secure  a  part  of 
the  purchase  money,  for  the  non-payment  of  which  her 
trustee  afterward,  in  1875,  sold  the  property  under  the 
power  of  sale,  and  her  husband,  George  W.  Parker,  act- 
ing, as  the  court  below  found,  as  her  agent,  purchased 
but  took  title  in  his  own  name.  In  1876,  a  few  days  be- 
fore the  time  of  redemption  under  the  tax  sale  expired, 
George  W.  Parker  brought  his  bill  to  enjoin  Gage  from 
taking  out  a  tax  deed  under  his  purchase,  and  obtained 
an  order  for  a  temporary  injunction  upon  condition  that 
he  should  give  the  required  bond.  The  ground  set  up  in 
that  bill  was  that  the  ordinance  for  the  special  assess- 
ment was  void.  Gage  answered  the  bill.  Nothing  more 
seems  to  have  been  done  in  the  case  until  1881.  During 
the  interval,  at  a  sale  in  1877,  which  was  adjourned  from 
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time  to  time,  the  property  was  six  times  sold  for  taxes 
and  special  assessments  which  had  accrued  from  year 
to  year  and  appellant  purchased  it  each  time  and  after- 
ward obtained  six  tax  deeds  by  virtue  of  such  purchases. 
In  1878  Georg-e  W.  Parker  and  the  appellee  conveyed  the 
property  to  one  Martin,  and  in  1887  Martin  conveyed  it 
to  the  appellee. 

In  January,  1881,  after  he  had  parted  with  all  title  to 
the  property,  said  George  W.  Parker  filed  his  amended 
and  supplemental  bill  in  the  cause,  setting  up  these  sev- 
eral sales  for  taxes  since  the  original  bill  was  filed,  and 
alleging  the  payment  or  tender  of  sufficient  redemption 
money  and  that  the  said  tax  deeds  were  void,  and  pray- 
ing that  they  be  set  aside.  Issues  were  made,  the  cause 
heard  and  a  decree  entered  granting  the  prayer  of  the 
original  and  supplemental  bills  upon  the  payment  by  the 
complainant  to  or  for  the  use  of  Gage  a  certain  sum. of 
money  for  taxes  paid  by  him,  with  interest.  Appellee 
was  not  a  party  to  that  suit.  Gage  brought  the  case  by 
appeal  to  this  court,  and  the  decree  was  reversed  and  the 
cause  remanded.  {Gage  v.  Parker,  103  111.  528.)  The  case 
was  re-docketed  in  the  circuit  court  in  1883,  and  after- 
ward, in  January,  1884,  the  complainant  therein,  George 
W.  Parker,  amended  the  bill,  but  no  further  proceedings 
were  taken  until  1896,  when  Gage  filed  his  demurrer  to 
the  amended  bill.  The  court  sustained  the  demurrer  and 
dismissed  the  bill,  and  a  few  months  thereafter  the  ap- 
pellee filed  this  petition  under  the  Burnt  Records  act,  as 
before  stated,  the  legal  title  having  been  re-conveyed  to 
her  in  1887.  During  the  year  1887,  however,  she  conveyed 
the  property  to  one  Pearce,  who  gave  back  to  her  a  dec- 
laration of  trust  showing  that  she  was  the  beneficial 
owner,  and  before  this  petition  was  filed  Pearce  re-con- 
veyed to  her.  After  answering  the  petition,  in  which  he 
set  up  his  claim  of  title  under  his  tax  deeds.  Gage  filed  his 
cross-bill  or  petition,  in  which  he  set  up  the  various  pro- 
ceedings in  the  other  case,  including  the  judgment  of  this 
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court  reversing"  the  decree  of  the  court  below  and  remand- 
ing" the  cause,  and  the  decree  dismissing",  on  demurrer, 
the  bill  and  supplemental  bill  of  Georg"e  W.  Parker  as 
amended,  as  a  bar  to  any  relief  by  appellee  on  her  peti- 
tion, alleg-ing"  that  the  matters  soug^ht  to  be  litigated  were 
rcfi  judicata,  and  that  the  petitioner  was  estopped  from 
questioning"  the  validity  of  said  tax  deeds  or  his  title 
under  them. 

The  record  shows  that  when  the  former  case  was  dis- 
posed of,  in  1896,  by  the  dismissal  of  the  bill  by  the  court. 
Gage  procured  a  tax  deed  upon  his  purchase  at  the  tax 
sale  of  1874,  and  that  he  claimed  title  in  this  case,  not 
only  under  this  tax  deed,  but  also  under  the  other  six  tax 
deeds  issued  to  him  in  pursuance  of  his  purchases  at  the 
tax  sales  of  1877.  The  court,  on  the  hearing,  required  him 
to  elect  under  which  of  said  tax  titles  he  claimed  title 
to  the  property.  This  he  refused  to  do,  and  upon  the 
evidence  the  court  found  and  decreed  that  the  petitioner 
was  the  owner  of  the  property  at  the  time  of  the  destruc- 
tion of  the  records  by  fire,  and  was  still  the  owner,  and 
was  entitled  to  have  her  title  confirmed  and  established; 
that  appellant  had  no  title  to  the  property,  but  was  en- 
titled to  have  re-paid  to  him  the  moneys  which  he  had 
paid  out  for  taxes,  with  interest,  which  it  appeared  was 
i;2023.15. 

It  appears  from  the  record  that  appellee  became  the 
owner  of  the  property  in  1807,  and  continued  to  be  the 
real  owner  (though  at  times  the  legal  title  was  vested  in 
others)  until  this  suit  was  brought,  except  for  the  period 
from  1872  to  1875,  when  one  Dore,  her  vendee,  owned  it, 
but  being  unable  to  pay  the  purchase  money  she  be- 
came the  equitable  owner  in  the  latter  year  by  virtue  of 
a  trustee's  deed  under  the  execution  of  a  power  of  sale 
made  to  her  husband  at  a  sale  for  her  benefit.  It  ap- 
peared, also,  that  she  had  and  retained  possession  of  the 
property  by  tenants  in  actual  occupation  thereof,  and 
the  decree  finds  also  that  appellee  was  at  the  time  of  the 
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filings  of  her  petition,  and  had  been  for  more  than  seyen 
successive  years  prior  thereto,  in  the  actual  possession  of 
the  property  by  actual  residence  thereon  by  and  throug"h 
her  tenants,  having  at  the  same  time  a  connected  title, 
in  law  or  equity,  deducible  of  record  from  the  United 
States.  Whether  or  not  his  finding  was  justified  under 
the  evidence,  whereby  appellant's  tax  titles  would  be  cut 
off  by  virtue  of  section  4  of  the  Statute  of  Limitations, 
we  do  not  consider  it  necessary  to  determine,  but  after 
a  careful  examination  of  the  record  and  briefs  and  argu- 
ments of  counsel  we  have  reached  the  conclusion  that 
the  decree  should  be  affirmed  on  other  grounds. 

Counsel  on  both  sides  have,  in  the  main,  confined  their 
arguments  to  the  principal  question,  which  is,  the  effect 
which  the  former  case,  its  pendency  and  final  result, 
should  have  upon  the  rights  of  the  parties  to  this  cause. 

Appellant  contends  that  the  tax  sale  of  1874  and  the 
six  tax  deeds  which  he  obtained  under  his  purchases  at 
the  sales  of  1877,  were,  in  effect,  adjudged  valid  in  the 
former  suit;  that  appellee  took  her  title  while  that  suit 
was  pending;  that  she  was  a  purchaser  pendente  lite,  and 
is  therefore  concluded  by  the  result  of  that  litigation. 
This  position  is  correct  as  to  the  original  bill  filed  while 
George  W.  Parker  held  title  to  the  property.  That  bill 
attacked  the  tax  sale  of  1874  on  the  ground  that  the 
assessment  was  void  because  of  the  insufficiency  of  the 
ordinance,  and  the  final  decision  was  against  that  con- 
tention. Appellant  did  not,  however,  take  out  his  deed 
on  that  sale  until  1896 — twenty-two  years  after  the  sale. 
By  section  225  of  the  Revenue  act  his  certificate  of  pur- 
chase was  void  when  he  obtained  the  deed,  unless  he  was 
prevented  by  injunction,  order  of  the  court  or  refusal  of 
the  clerk  to  issue  it  from  obtaining  it. 

Appellant  contends  that  he  was  enjoined  by  the  order 
of  the  court  in  1876,  in  the  suit  commenced  by  George  W. 
Parker,  and  that  this  order  remained  in  force  until  the 
bill  was  dismissed,  in  1896.    We  cannot  regard  this  view 
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as  correct.  The  record  shows  that  upon  the  filing  of  the 
bill  in  1876,  a  few  days  before  appellant  would  have  been 
entitled  to  a  deed  the  court  made  an  order  for  a  temporary 
injunction  enjoining"  him  from  taking"  out  such  deed  upon 
the  condition  that  appellant  should  give  bond  in  the  sum 
of  $500.  The  record  does  not  show  whether  this  condi- 
tion was  complied  with  or  not.  But,  independently  of 
that,  we  are  of  the  opinion  that  the  reversal  by  this  court 
of  the  decree  of  the  court  below  in  Gage  v.  Parker^  supra, 
operated  as  a  dissolution  of  the  injunction.  The  grounds 
set  up  in  the  bill,  and  upon  which  the  injunction  was 
granted,  were  that  the  ordinance  which  authorized  the 
assessment  for  the  non-payment  of  which  the  land  was 
sold  was  void;  but  this  court,  in  reversing^  the  decree, 
held  otherwise,  or,  rather,  that  the  question  in  the  man- 
ner presented  could  not  be  raised  in  that  case.  The  nec- 
essary effect  of  the  decision  was  that  the  complainant  in 
that  bill  was  not  entitled  to  an  injunction,  and  the  final 
decree  making"  the  temporary  injunction  perpetual  was 
reversed  and  the  cause  remanded.  We  are  unable  to  see 
how  it  can  be  maintained,  as  contended  by  appellant, 
that  the  temporary  injunction  remained  in  full  force  after 
the  cause  was  re-docketed  in  the  court  below, — and  that, 
too,  without  any  order  to  that  effect  of  such  court.  The 
temporary  injunction  was  the  same  as  the  perpetual 
injunction,  and  was  by  the  order  making  it  perpetual 
merged  in  the  latter,  so  that  there  was  no  longer  any 
temporary  injunction.     (10  Ency.  of  PI.  &  Pr.  1029.) 

Appellant  has  cited  certain  cases  to  the  effect  that 
where  a  final  decree  is  reversed  for  errors  a  temporary 
injunction  will  not  be  regarded  as  ipso  facto  dissolved 
where  the  bill  shows  the  complainant  was  entitled  to 
such  injunction, — in  other  words,  where  the  complainant 
was  entitled  to  the  temporary  injunction,  the  reversal  of 
the  final  decree  on  other  grounds  would  not  necessarily 
operate  as  a  dissolution  of  such  temporary  injunction. 
This,  however,  is  not  such  a  case.  The  order  making  the 
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injunction  perpetual  was  reversed  upon  the  g^round  that 
the  complainant  was  not  entitled  to  the  injunction,  and 
when  the  cause  was  remanded  the  trial  court  did  not 
make,  and  was  not  asked  to  make,  any  order  respecting 
the  injunction,  and  if  it  had  been,  it  could  not  have  done 
otherwise  than  to  formally  dissolve  the  injunction, — a 
thing  which,  for  all  substantial  purposes,  had  already 
been  accomi)lished  by  the  decision  of  this  court.  True, 
this  court  did  not  dismiss  the  bill,  but  remanded  the 
cause;  but  it  reversed  the  decree  granting"  the  injunction 
on  the  grounds  upon  which  it  was  granted,  and  it  is  dif- 
ficult to  understand  how  it  can  reasonably  be  said  that 
the  injunction  remained  in  force.  {Thornsen  v.  McOormick, 
136  111.  135.)  Appellant's  contention  is,  that  notwith- 
standing the  decision  of  this  court  this  preliminary  in- 
junction remained  in  full  force  against  him  for  more  than 
twelve  years  after  the  cause  was  re-docketed  in  the  cir- 
cuit court,  and  that  he  had  one  year  from  the  time  the 
bill  was  dismissed,  in  1896,  in  which  to  obtain  his  deed. 
We  are  not  of  this  opinion,  and  our  conclusion  is,  that, 
notwithstanding  the  questions  as  to  the  validity  of  the 
tax  or  assessment,  and  the  sale  in  1874  for  its  non-pay- 
ment, are  res  judicata  by  virtue  of  the  decision  in  the  for- 
mer case  commenced  by  George  W.  Parker  when  the  title 
was  vested  in  him,  appellant  did  not  take  out  his  deed 
within  the  time  prescribed  by  the  statute,  and  that  his 
certificate  of  sale  became  void,  and  that  the  deed  ob- 
tained in  1896  conveyed  to  him  no  title. 

The  next  questions  are,  was  the  supplemental  bill  of 
George  W.  Parker  in  the  suit  commenced  by  him  in  1876, 
filed  in  1881,  after  he  had  parted  with  all  interest  in  the 
property,  lis  pendens  as  against  the  title  previously  con- 
veyed by  him? — and  are  the  matters  adjudicated  under 
such  supplemental  bill  res  judicata  as  to  the  title  now 
held  by  appellee?  These  questions  were  properly  an- 
swered below,  upon  the  evidence,  in  the  negative.  The 
purpose  of  the  supplemental  bill  was  to  set  aside  and 
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cancel  the  six  tax  deeds  obtained  by  Gage  during  the 
years  1879  and  1880  upon  the  before-mentioned  tax  sales 
of  1877  for  the  same  property, — that  is,  to  litigate  mat- 
ters which  arose  after  the  original  bill  was  filed  and  after 
he  ceased  to  have  any  title  to  the  property.  Without 
sufficient  evidence  that  the  then  owner  of  the  property 
was  privy  to  the  filing  of  this  bill  or  to  the  proceedings 
under  it,  such  owner  would  not  be  bound  or  estopped 
thereby.  While,  as  we  held  in  Gage  v.  Parker,  supra,  it 
was  proper  to  allow  the  complainant  to  file  the  supple- 
mental bill,  it  not  then  appearing  that  he  had  parted 
with  his  title,  still  it  cannot  be  doubted  that  an  original 
suit  might  have  been  commenced  and  a  new  bill  filed  to 
set  aside  and  cancel  said  six  deeds,  and  no  one  w^ould 
contend  that  a  new  bill  filed  in  another  suit  by  Parker 
after  he  had  parted  with  his  title  would  of  itself  bind  the 
owner  as  a  lis  pendens.  Thus,  in  Bradley  v.  Liice,  99  111. 
2^34,  this  court,  in  speaking  of  the  effect  of  an  amendment 
to  a  bill  setting  up  a  new  contract,  said  (p.  245):  **But 
this  amendment  could  only  be  notice  or  binding  as  a  lis 
pendens  from  the  time  it  was  made.  It  could  not  relate 
back  to  the  time  of  filing  the  original  bill.  (Freeman  on 
Judgments,  sec.  199.)  The  original  bill  would  be  notice 
of  every  fact  contained  in  the  pleadings;  but  this  amend- 
ment was  new  matter,  disconnected  in  any  manner  with 
the  original  bill,  and  could  not  be  a  binding  lis  pendens 
until  it  was  filed  and  allowed  as  an  amendment  to  the 
original  bill  by  the  court.  It  was,  in  effect,  a  new  bill, 
and  can  only  be  regarded  as  notice  to  purchasers  from 
the  time  it  was  incorporated  in  the  original  bill."  It 
therefore  appears  that,  conceding  the  contention  of  ap- 
pellant that  the  appellee  should  be  treated  as  a  pur- 
chaser of  the  property  while  it  was  in  litigation  in  the 
suit  brought  by  George  W.  Parker,  and  that  that  suit  was 
lis  jjendens  and  binding  upon  her  until  its  final  determina- 
tion, still  the  doctrine  he  invokes  does  not  extend  to  the 
supplemental  bill,  and  the  adjudication  under  it  of  the 
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validity  of  the  six  tax  deeds  thereby  sought  to  be  set 
aside,  without  more  i)roof  than  the  record  contains  that 
she  was  privy  to  that  bill  or  the  litigation  under  it, — at 
any  rate,  this  court  will  not  disturb  the  finding  of  the 
court  below  upon  such  evidence. 

It  does  not  appear,  and  is  not  contended,  that  appel- 
lant's equities  are  such  that  the  claim  of  title  set  up 
by  appellee,  in  view  of  all  the  evidence  in  the  case,  can 
operate  as  a  fraud  upon  appellant's  rights;  but  it  is  con- 
tended that  if  the  validity  of  the  six  tax  deeds  is  not  a 
matter  res  judicata  in  this  suit,  still  their  validity  was  es- 
tablished in  the  other  suit,  and  upon  the  doctrine  of  stare 
decisis  should  be  regarded  as  valid  here.  It  was  said,  how- 
ever, in  that  case,  (Gage  v.  Parker,  supra,  on  p.  539,)  that  "in 
the  bill," — that  is,  the  supplemental  bill, — "the  relief  is 
based  purely  upon  the  ground  that  a  proper  redemption 
was  made.  We  do  not  think  that  the  evidence  establishes 
a  redemption,  and  the  decree  setting  aside  these  deeds 
was  erroneous."  If  the  j^rinciple  contended  for  should 
be  regarded  as  applicable  in  case  the  question  of  redemp- 
tion were  involved,  as  that  question  is  not  involved  it  is 
not  applicable.  While  appellant  contends  that  his  six 
tax  deeds  are  valid  conveyances  to  him  of  the  property, 
no  attempt  whatever  is  made  to  support  his  assignment 
of  error  in  respect  to  this  question,  or  to  point  out  to  us 
how  or  wherein  the  court  below  erred  in  adjudging  them 
void,  except  in  his  contention  that  they  had  been  ad- 
judged valid  in  the  former  suit, — and  this  contention,  as 
has  been  seen,  cannot  be  sustained.  True,  he  asserts  the 
deeds  are  valid  because,  as  he  says,  they  have  been  ad- 
judged so;  but  whether  valid  or  not,  independently  of  that 
question,  appellant  has  seen  proper  to  leave  the  case 
without  brief  or  argument.  He  was  made  defendant  to 
the  petition  and  filed  his  cross-bill,  in  which  he  claimed 
title  in  himself  by  virtue  of  his  tax  deeds,  and  asked  to 
h^ve  certain  deeds  in  appellee's  chain  of  title  set  aside 
as  clouds  upon  his  title.     Clearly  the  burden  was  on  ap- 
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pellant  to  show  the  validity  of  his  tax  title.  Even  if  it 
did  not  rest  on  him  by  virtue  of  section  18  of  the  act  under 
which  the  proceeding*  was  instituted,  (2  Starr  &  Cur.  StaL 
2000;  Gage  v.  Caraher,  125  111.  447;  Smith  v.  HutcJiinson,  108 
id.  662;)  he  assumed  it  by  his  cross-bill  as  well  as  by  his 
assignments  of  error  here.  It  appears  from  the  record 
that  appellee  was  in  possession  of  the  property,  and  that 
as  to  some  of  the  assessments  under  which  appellant 
claims  title  the  property  was  assessed  in  her  name,  yet  it 
does  not  appear  that  the  notice  required  by  the  statute 
was  served  on  her  three  months  before  the  expiration  of 
the  time  of  redemption.  It  does  appear  that  such  notice 
for  her  was  served  on  George  W.  Parker,  her  husband; 
but  in  this,  as  has  been  held,  the  statute  was  not  com- 
plied with.  Gage  v.  Lyons,  138  111.  590;  Cotes  v.  Bohrbecky 
139  id.  532. 

But  it  is  w^holly  unnecessary  to  pursue  this  branch  of 
the  case  further.  It  must  be  presumed  that  if  appellant 
was  in  a  position  (upon  meritorious  grounds  other  than 
the  alleged  former  adjudication)  to  establish  title  by  vir- 
tue of  his  tax  deeds,  or  to  sustain  his  assignment  of  error 
that  the  court  below  erred  in  adjudging  them  void,  some 
effort  would  have  been  made  in  this  court  to  do  so. 

The  decree  must  be  affirmed.  ^^^^^  ^^^^^ 
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Reid,  Murdoch  &  Co. 

Opinion  filed  February  17,  1899 — Behearing  denied  April  6, 1899. 

1.  Master  and  servant — aervatit  does  not  assume  risk  of  master^ s 
negligence,  A  porter  employed  by  the  occupant  of  a  building-  to  re- 
ceive goods  in  the  basement  and  carry  them  to  the  upper  floors  on 
a  freight  elevator,  but  not  to  operate  the  latter,  does  not  assume, 
as  matter  of  law,  the  risk  of  injury  arising  from  the  master's  fail- 
ure to  keep  the  safety  devices  of  the  elevator  in  working  order. 
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2.  Same — niaster^s  negligence  not  cured  by  intervening  negligence  of  third 
parties.  That  elevator  cables  are  put  in  by  independent  contractors 
does  not  relieve  the  master  from  liability  for  an  injury  received 
by  his  servant  from  the  falling-  of  the  elevator,  caused  by  the  pull- 
ing out  of  the  cables,  where  the  elevator  was  equipped  with  safety 
devices  which  would  have  prevented  the  fall  had  the  master  used 
reasonable  care  to  keep  them  in  working  order. 

3.  Samb— effect  of  public  inspection  of  elevators  on  muster's  duty  to  ser- 
vants. Inspections  of  freight  elevators  by  city  officers  and  indem- 
nity companies  at  stated  intervals  do  not,  as  a  matter  of  law, 
relieve  the  owner  of  the  elevators  from  all  liability  for  the  defect- 
ive condition  of  their  safety  devices,  particularly  where  such  de- 
vices were  not  tested  at  such  inspections. 

4.  Negligence — wJiether  facts  proven  show  negligence  is  ordinarily  for 
the  Jury,  Whether  the  occupant  of  a  building  knew  the  defective 
condition  of  the  safety  devices  on  the  elevators  which  were  used 
by  his  servants,  or  could  have  discovered  it  by  the  use  of  ordinary 
care,  or  had  taken  proper  precautions  to  prevent  injury,  are  ques- 
tions of  fact  for  the  jury. 

5.  Trial — credibility  ofuntnesses  and  roeight  of  evidence  are  for  the  Jury, 
The  credibility  of  witnesses,  the  weight  of  the  testimony,  the  draw- 
ing of  inferences  of  fact  from  facts  proven,  are  all  questions  for 
the  jury  to  pass  upon,  and  not  for  the  court  to  decide. 

McGregor  v.  Reid,  Murdoch  &  Co,  76  111.  App.  610,  reversed. 
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Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Supe- 
rior Court  of  Cook  county;  the  Hon.  W.  G.  Ewing,  Judge, 
presiding. 

Wing  &  Chadbourne,  for  appellant. 
Walker  &  Eddy,  for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court: 

The  appellee,  a  corporation,  carried  on  the  business 
of  a  wholesale  grocer  in  a  four-story  building,  and  oper- 
ated two  freight  elevators  to  carry  its  goods  from  one 
floor  to  another.  Appellant  was  a  porter  employed  by 
appellee  to  receive  goods  into  the  basement  and  take 
them  up  to  the  several  floors  on  one  of  these  elevators, 
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but  not  to  operate  the  elevator,  that  duty  being*  per- 
formed by  another  employee.  On  November  15,  1894, 
appellant,  in  performance  of  his  duties,  placed  a  truck 
containing^  half  a  dozen  cases  of  catsup  on  the  elevator, 
got  on  himself,  and  with  this  freight  was  taken  up  to  the 
third  floor,  when  the  wire  cables  by  which  the  elevator 
was  suspended  and  drawn  pulled  out  of  their  sockets  at 
the  top  of  the  elevator  frame,  and  the  "dogs,"  a  safety 
appliance  attached  to  the  elevator  and  designed  to  set 
and  press  into  the  sides  of  the  shaft  and  thus  prevent 
the  elevator  from  falling  in  such  emergencies,  failed  to 
set,  or  at  least  perform  its  functions,  and  the  elevator 
fell  to  the  basement,  greatly  injuring  the  appellant.  Ap- 
pellant brought  this  action  in  the  superior  court.  The 
judge  instructed  the  jury  to  find  the  defendant  not  guilty, 
and  the  Appellate  Court  has  affirmed  the  judgment  ren- 
dered on  the  verdict. 

There  were  five  counts  in  the  declaration,  in  one  or 
more  of  which  the  defendant  was  charged  with  negli- 
gence in  this:  that  instead  of  having  and  keeping  the 
safd  elevator  in  a  reasonably  safe  condition,  as  it  was  its 
duty  to  do,  it  carelessly  permitted  the  cables  to  be  and 
remain  so  improperly  and  insecurely  fastened  to  the  ele- 
vator that  they  pulled  out,  and  the  elevator  fell  and  in- 
jured the  plaintiff.  In  others  it  was  charged,  in  addition, 
that  the  "dogs,"  a  safety  appliance,  was  not  of  sufficient 
strength  to  hold  the  elevator;  and  in  others,  that  this 
safety  appliance  was  out  of  order,  and  for  that  reason 
failed  to  set  and  keep  the  elevator  from  falling.  It  was 
also  alleged  that  the  plaintiff  was  using  due  care  for  his 
own  safety  and  was  ignorant  of  these  defects,  and  that 
the  defendant  knew  of  them  or  by  the  use  of  ordinary  care 
and  diligence  could  have  known  of  them.  The  evidence 
was  clear,  and  even  undisputed,  that  the  cables  were  in- 
securely fastened  in  their  sockets  at  the  top  of  the  ele- 
vator. New  cables  had  been  put  in  but  little  more  than 
six  months  before  the  accident,  and  it  was  shown  that 
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they  pulled  out  because  when  they  were  put  in  they  were 
not  properly  and  securely  fastened.  It  was  also  shown 
that  the  safety  appliance  was  of  a  kind  the  best  and  most 
approved  in  use,  and  if  properly  adjusted  and  in  good 
order  would  automatically  have  so  set  and  pressed  into 
the  sides  of  the  shaft,  or  slides  there,  as  to  securely  hold 
the  elevator  and  prevent  its  fallinj^  more  than  a  few 
inches.  The  freight  carried  at  the  time  was  of  much  less 
weight  than  was  often  carried  and  the  capacity  of  the 
elevator  permitted. 

The  ground  upon  which  the  instruction  was  given,  and 
upon  which  it  is  defended  here,  was  and  is  that  there 
was  no  evidence  upon  which  the  jury,  acting  reasonably 
within  the  rules  of  law,  could  base  a  verdict  against  the 
appellee,  and  which  would  have  been  sufficient,  in  law, 
to  support  such  a  verdict  if  it  had  been  found.  If  the 
proposition  be  true  that  there  was  no  such  evidence,  the 
instruction  was  properly  given,  otherwise  not.  In  con- 
sidering this  question  we  start  with  the  assumption  that 
the  defects  in  the  machinery  complained  of  did  in  fact 
exist,  for,  as  to  defects  in  the  fastenings  of  the  cables, 
they  were  not  only  proved  but  not  controverted;  and  as 
to  the  "dogs,"  or  safety  appliance,  the  evidence  tended 
strongly  to  show  that  if  kept  in  good  order  it  would  with 
reasonable  certainty  have  held  the  elevator  and  pre- 
vented it  from  falling.  An  expert  witness,  Jallings,  tes- 
tified that  with  such  a  safety  device  in  good  order  on  the 
elevator  it  would  have  dropped  only  about  an  inch  and 
three-quarters;  that  in  putting  in  elevators  he  had  re- 
peatedly, at  high  elevations,  cut  the  cables  to  let  the 
elevator  drop  while  he  was  standing  on  it,  and  thus  dem- 
onstrated the  all  but  absolute  safety  of  these  **dogs"  as 
a  safety  api)liance.  The  witness  Anderson  testified  that 
he  operated  this  elevator  from  1890  until  near  the  time 
of  the  accident,  in  1894,  was  there  when  it  was  inspected 
from  time  to  time  by  the  city  inspectors  and  by  others 
procured  by  apj)ellee,  and  that  no  test  of  the  safety  de- 
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vice  was  ever  made;  that  the  inspectors  merely  looked 
under  the  elevator;  that  he  often  cleaned  this  appliance, 
and  noticed  that  there  was  too  much. play  for  the  teeth 
of  the  "dogs'*  to  take  hold;  that  the  play  was  about  an 
inch  and  a  half,  and  that  the  teeth  desig^ned  to  catch  and 
hold  the  elevator  in  case  it  should  drop  would  not  reach 
far  enough  to  accomplish  the  i)urpose;  that  he  noticed 
that  a  year  before  the  accident  and  told  some  other 
employee  of  it,  but  did  not  tell  the  appellee.  This  evi- 
dence was  controverted,  and  the  witness  Wright,  on  cross- 
examination,  testified  that  the  play  was  not  more  than 
from  one-eighth  to  a  quarter  of  an  inch,  and  counsel 
for  appellee  argue,  with  considerable  force, — if  such  an 
argument  could  be  considered  on  the  question  of  law  at 
issue, — that  Anderson's  testimony  is  refuted  and  over- 
come by  the  other  evidence  in  the  case.  It  must  be  ap- 
parent, however,  from  repeated  decisions  of  this  court, 
that  we  cannot  weigh  and  determine,  from  conflicting 
testimony,  what  the  truth  is  in  passing  upon  the  question 
of  law  presented  by  an  instruction  directing  a  verdict. 
The  jury  might  have  believed  Anderson,  and  found  that 
the  safety  appliance  was  not  in  good  working  order,  that 
it  would  not  catch,  that  there  was  too  much  play  and  that 
appellee  knew  of  it,  or  that  it  was  in  that  condition  for 
so  long  a  time  before  the  accident  that  appellee,  by  the 
use  of  ordinary  diligence,  could  have  ascertained  and 
removed  the  defect;  that  although  the  elevator  and  this 
device  were  frequently  inspected  it  was  never  tested  to 
learn  whether  the  "dogs"  would  prevent  the  elevator  from 
falling  or  not,  until  after  the  accident,  when,  as  it  ap- 
pears, it  was  tested,  and  it  was  found  it  would  not  arrest 
the  fall  of  the  elevator,  but  would  do  so  after  some  re- 
pairs were  made,  the  nature  of  which  the  evidence  does 
not  disclose. 

Counsel  for  appellee  say  that  during  the  trial  the  court 
and  counsel  on  both  sides  examined  the  elevator  and 
found  it  as  stated  by  Wright  and  not  as  stated  by  An- 
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derson,  and  that  the  testimony  shows  there  had  been  no 
•change  in  the  respect  mentioned.  We  have  not  been  re- 
ferred to  anything  in  the  record,  and  have  been  unable 
to  find  anything",  showing  such  an  examination,  or  its 
results.  It  is  therefore  unnecessary  to  consider  that 
contention  of  appellee,  or  what  effect  it  should  have  if 
based  upon  the  record. 

The  evidence  offered  on  the  part  of  the  defendant 
below  tended  very  strongly  to  show  that  the  appellee 
used  due  diligence  in  employing  competent  mechanics  to 
put  in  the  new  cables  in  a  proper  manner,  but  it  is  proved 
very  clearly  they  did  not  do  their  work  properly  but  left 
the  fastenings  insecure  and  unsafe.  The  evidence  tends 
to  prove  that  this  work  was  done  and  the  materials  fur- 
nished under  a  contract  with  the  appellee  by  these  me- 
chanics, who  were  contractors  in  an  independent  business, 
and  not  by  the  servants  of  the  appellee  or  under  its  super- 
intendence. In  such  a  case  appellee  contends  that  the 
law  is  that  it  is  not  liable  for  the  mere  negligence  of  the 
contractors  in  doing  the  work;  that  their  negligence, 
unknown  to  it,  is  not  to  be  imputed  to  it,  but  that  it,  hav- 
ing used  due  care  in  their  selection  to  do  the  work  and 
furnish  proper  materials,  can  no  more  be  held  for  their 
mistakes  or  carelessness  of  which  it  had  no  knowledge 
than  for  hidden  and  unknown  defects  in  in^plements  or 
machinery  which  might  be  furnished  by  it  after  using 
proper  care  in  their  selection,  and  cites  Devlin  v.  Smith, 
70  N.  Y.  70,  Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  St.  150,  Cooley 
on  Torts,  557,  and  other  authorities.  It  must  be  observed, 
however,  that  this  question  is  not  sufficient  to  dispose  of 
the  case,  but  the  issues  involved  the  alleged  negligence 
of  appellee  in  allowing  the  safety  appliance  to  become 
and  remain  out  of  working  order  and  in  such  a  condition 
that  it  would  not  perform  its  functions  of  catching  and 
holding  the  elevator  after  the  ends  of  the  cables  had 
pulled  out  of  their  sockets.  It  is  not  disputed  that  such 
a  device  is  necessary  for  the  safety  of  persons  ascending 
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and  descending-  in  elevators,  and  in  the  case  at  bar  it  is, 
of  course,  manifest  that  had  this  safety  device  performed 
its  office  appellant  would  not  have  been  injured.  It  was 
the  falling^  of  the  elevator  that  caused  the  injury,  and  it 
was  caused  to  fall  not  alone  by  the  pulling"  out  of  the 
cables  from  their  attachments  to  the  elevator  frame,  but 
also  by  the  defective  condition  of  the  safety  device,  which 
prevented  it  from  taking  hold  of  the  sides  of  the  elevator 
shaft  and  holding  the  elevator  in  place.  Appellant's  dec- 
laration is  sufficient  to  sustain  a  finding-  based  on  either 
defect,  or  on  both  combined.  It  is  manifest,  therefore, 
that  if  he  failed  to  prove  a  cause  of  action  arising  from 
the  defect  in  the  cable  fastenings  alone,  he  mig-ht  still 
recover  if  he  established  the  necessary  alleviations  of 
neg-ligence  in  his  declaration  respecting  the  defective 
condition  of  the  safety  appliance,  or  of  both  combined. 
Appellee  insists  that  the  pulling  out  of  the  cable  ends 
from  their  fastening-s  was  the  proximate  cause  of  the 
injury,  and  that  no  recovery  can  be  had  for  what  is  sup- 
posed to  be  the  remote  cause  of  the  accident, — the  defect- 
ive condition  of  the  safety  device.  But  this  position  is 
clearly  untenable.  The  two  causes  operated  together, 
and  neither,  alone,  would  have  caused  the  elevator  to 
fall,  and  if  the  pulling  out  of  the  cables  was  attributed 
to  an  accidept  or  to  the  negligence  of  a  third  person, 
and  still  the  elevator  would  not  have  fallen  without  the 
negligence  of  appellee,  appellee  would  be  liable,  for  both 
causes,  operating  proximately  at  the  same  time,  caused 
the  injury.  (16  Am.  &  Eng.  Ency.  of  Law,  44.)  And  we 
have  held  that  "where  a  party  is  injured  by  the  concur- 
ring negligence  of  two  different  parties,  each  and  both 
are  liable,  and  they  may  be  sued  jointly  or  separately." 
{Village  of  Carferville  v.  Ci)ok,  129  111.  152,  and  cases  there 
cited.)  Ai)pellee  is  not  liable,  however,  on  the  facts 
proved,  as  a  common  carrier  of  passengers,  as  contended 
by  appellant,  but,  if  at  all,  only  for  its  failure  to  use  that 
degree  of  care  which  the  law  required  that  it,  as  master, 
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should  exercise  in  providing"  a  safe  means  of  transit  for 
appellant,  as  its  servant,  from  one  to  another  of  the  sev-  - 
eral  floors  of  its  building,  to  and  from  which  it  was  nec- 
essary for  him  to  pass  in  the  performance  of  his  duties. 
McDonough  v.  LanpheVy  57  N.  W.  Rep.  152. 

The  question,  then,  raised  by  the  instruction  to  the 
jury  to  find  for  the  defendant  is,  was  there  any  evidence 
before  the  jury  tending"  to  prove  that  appellee  had  failed 
in  this  duty,  as  alleged  in  the  declaration  or  in  some 
count  thereof?  In  answering  this  question  the  evidence 
must  be  considered  not  only  in  its  application  to  the  de- 
fective cable  fastenings,  but  to  the  defective  condition 
of  the  safety  appliance  as  well, — and  all  that  the  evi- 
dence tends  to  prove,  and  all  just  inferences  to  be  drawn 
from  it  in  appellant's  favor,  must  be  conceded  to  him. 
Bartelott  v.  International  Bank,  119  111.  259;  Collar  v.  Pat- 
ter son,  137  id.  403;  Offutt  v.  WorlcVa  Columbian  Exposition, 
175  id.  472. 

Under  the  rule  the  evidence  most  favorable  to  appel- 
lant must  be  taken  as  true,  this  embraces  the  testimony 
of  Anderson,  so  strongly  combatted  by  appellee's  coun- 
sel, and  which  the  court  could  neither  deny  nor  ignore  in 
passing  upon  the  instruction.  The  credibility  of  the  wit- 
nesses, the  weight  of  the  testimony,  the  drawing  of  the 
inferences  of  fact  from  facts  proved,  were  all  questions 
of  fact  for  the  jury  to  pass  upon,  and  not  for  the  court  to 
decide.  Thus,  it  appeared  that  the  safety  device  was  out 
of  order  from  the  fact  (in  connection  with  the  testimony 
of  Jallings)  that  the  elevator  fell.  It  was  a  question 
for  the  jury  whether  or  not  the  appellee  knew  this,  or 
whether  or  not  it  had  been  in  this  defective  condition 
long  enough  for  the  appellee,  by  the  use  of  ordinary  care 
and  diligence,  to  have  discovered  it,  and  it  was  not  for 
the  court  to  say,  as  a  matter  of  law,  that  an  inspection 
twice  a  year  by  city  officers  and  four  times  a  year  by  an 
agent  of  the  indemnity  company  was  sufficient  to  dis- 
charge appellee  from  all  responsibility  for  its  defective 
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condition.  These  were  evidentiary  facts,  which  should 
have  been  submitted,  with  all  other  evidence  bearing 
upon  the  questions  at  issue,  to  the  jury.  It  might  be  that 
appellee  was  satisfied  if  the  indemnity  company  was  sat- 
isfied; but  this  would  not  change  its  relation  to  its  em- 
ployees, nor  its  duty  to  provide  them  with  ordinarily  safe 
places,  appliances  and  means  in,  by  and  with  which  to 
perform  the  tasks  which  had  been  allotted  to  them  in 
their  employment.  This  duty  was  commensurate  with 
the  dangers  incident  to  the  service,  and  if  it  required  a 
high  degree  of  care,  by  making  frequent  examinations 
and  applying  frequent  tests,  to  keep  the  "dogs,"  or  safety 
device  attached  to  the  elevator,  in  working  order  and  in 
a  safe  condition,  so  as  to  make  the  use  of  the  elevator 
reasonably  safe,  it  was  the  duty  of  the  appellee  to  make 
such  examinations  and  apply  such  tests.  Nor  would  the 
assumption  by  appellant  of  such  dangers  as  were  inci- 
dent to  his  service  relieve  appellee  from  its  duties  in  the 
respects  mentioned.  He  did  not  have  charge  of  the  ele- 
vator, nor,  as  appears  from  the  evidence  in  the  record, 
was  it  any  part  of  his  duty  to  give  it  any  care  or  atten- 
tion. Nor  does  it  appear  that  he  had  any  knowledge  of 
the  dangers  attending  its  use  or  of  the  appliance  attached 
to  keep  it  from  falling.  At  all  events,  whatever  might 
have  been  the  verdict  of  the  jury  had  the  case  been 
submitted,  we  are  satisfied  the  court  erred  in  directing 
a  verdict  and  that  the  Appellate  Court  erred  in  affirming 
the  judgment. 

The  judgments  of  the  Appellate  and  superior  courts 
are  both  reversed,  and  the  case  is  remanded  to  the  supe- 
rior court  for  further  proceedings  not  inconsistent  with 

the  views  we  have  expressed. 

Reversed  and  remanded. 
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The  Wiggins  Perry  Company 
t;. 

Louisville,  Evansville  and  St.  Louis  Con.  R.  R.  Co. 

Opinion  filed  February  17,  1899—Behearing  denied  April  7, 1899. 

1.  EviDENCE--M?/im  survey  is  admissible  to  explain  plat  A  survey 
recorded  as  the  true  survey  of  certain  commons,  made  four  days 
before  the  making-  of  a  recorded  plat  the  purpose  of  which  is  to 
desigfnate  the  "limits  and  position"  of  such  commons,  is  admissible' 
in  ejectment  to  explain  the  meaning  of  platted  lines  appearing 
upon  certified  copies  of  the  plat  already  in  evidence. 

2.  Commons  op  Cahokia— l^ii'cr  VAbbe  is  not  ike  northern  boundary 
of  commons  of  Cahokia.  The  northern  boundary  of  the  commons  of 
Gahokia  is  as  located  by  United  States  survey  No.  759,  and  is  not 
the  River  L'Abbe  between  its  junctions  with  the  Rigolet  and  Mis- 
sissippi rivers. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair 
county;  the  Hon.  W.  S.  Hartzell,  Judge,  presiding. 

Charles  W.  Thomas,  for  plaintiff  in  error. 

Hamill  &  Borders,  for  defendant  in  error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  action  below  was  ejectment  by  defendant  in  error 
to  recover  certain  tracts  of  land  in  St.  Clair  county,  de- 
scribed in  the  declaration  by  metes  and  bounds.  It  is 
not  necessary  to  the  full  understanding"  of  the  points  in- 
volved the  description  of  the  land  should  be  here  given, 
and  the  great  length  thereof  would  unnecessarily  extend 
the  opinion.  It  was  stipulated  defendant  in  error  traced 
title  from  the  inhabitants  of  the  village  of  Cahokia,  but 
plaintiff  in  error  contends  it  does  not  appear  from  the 
proof  title  ever  rested  in  the  village.  It  is  conceded  if 
the  village  had  title  the  judgment  should  be  affirmed. 

Section  5  of  the  act  of  Congress  approved  March  3, 
1791,  (1  U.  S.  Stat,  at  Large,  p.  221,)  appropriated  cer- 
tain lands,  the  boundaries  whereof  were  not  well  defined, 
to  be  used  by  the  inhabitants  of  the  village  of  Cahokia, 
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in  said  county,  as  a  common  until  otherwise  disposed  of 
by  law.  A  later  enactment  of  Cong^ress  appointed  com- 
missioners to  ascertain  and  define  the  limits  of  the  com- 
mon. This  committee  submitted  a  report,  which  will  be 
found  set  out  in  extenso  in  Wiggins  Ferry  Co.  v.  Illijwis  and 
St.  Louis  Railroad  Co.  163  111.  238.  The  report  was  ap- 
proved by  an  act  of  Con<^ress  adopted  February  20, 1812, 
(2  U.  S.  Stat,  at  Large,  p.  78,)  and  the  same  act  confirmed 
the  title  of  the  inhabitants  of  the  village  to  the  common 
as  determined  and  re-located  by  the  commissioners.  The 
commissioners  did  not  embody  in  their  report  a  descrip- 
tion of  the  tracts  included  in  the  common,  but  annexed  a 
plat  to  the  report,  which,  as  they  certified  in  the  body 
of  their  report,  defined  the  "limits  and  position"  thereof. 
Each  of  the  parties  offered  in  evidence  certified  copies  of 
the  plat.  Plaintiff  in  error  insists  it  appeared  from  such 
plat  the  River  L'Abbe  marked  the  northern  boundary  of 
the  common.  The  tracts  involved  in  this  action  are  situ- 
ated north  of  the  bed  of  this  river.  The  original  plat 
was  made  by  one  William  Rector,  a  surveyor.  On  each 
of  said  certified  copies  appears  a  certificate  of  such  Wil- 
liam Rector,  surveyor,  dated  May  12,  1808,  certifying  the 
plat  to  be  a  correct  map  of  the  common  field  lands  of  the 
village  of  Cahokia  "as  surveyed  by  him."  Defendant  in 
error,  over  the  objection  of  plaintiff  in  error,  produced 
in  evidence  a  certified  copy  of  a  survey  of  said  common 
made  by  said  Rector  May  8,  1808,  being  United  States 
survey  No.  759.  It  was  amply  established  by  the  testi- 
mony of  surveyors  the  field  notes  of  this  survey  located 
the  northern  boundary  of  the  common  field  north  of  said 
River  L'Abbe,  and  that  the  tracts  involved  in  this  litiga- 
tion are  within  the  limits  of  the  common  as  located  by 
that  survey.  Plaintiff  in  error  contends  the  survey  was 
not  competent  to  be  received  as  evidence;  that  the  plat 
alone  was  approved  by  the  act  of  Congress  and  constitutes 
the  only  evidence  as  to  the  lands  granted  to  the  village. 
We  do  not,  however,  accept  the  contention  of  plaintilP  in 
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error  it  appears  with  certainty  from  the  plat  the  River 
L'Abbe  is  the  northern  boundary  of  the  common.  The 
marking^s  on  the  plat  produced  by  plaintiff  in  error,  and 
the  writing  thereon,  so  far  as  necessary  to  be  considered 
here,  are  as  follows,  as  nearly  as  may  be  here  reproduced: 


The  spaces  between  the  parallel  lines  are  intended  to 
represent  the  lands  of  private  owners  adjoining  the  com- 
mon, and  the  line  which  said  parallel  lines  touch  is  sup- 
posed to  represent  the  River  Rigolet  and  the  River  L'Abbe  ^ 
above  the  junction  of  the  two  rivers,  being  the  boundary 
of  the  common  field  and  of  the  lands  of  such  individual 
owners.  Plaintiff  in  error  contends  the  line  marked 
"L'Abbe"  should  be  accepted  as  representing  the  northern 
boundary  of  the  common.  This  cannot  be  said  to  be  true 
with  any  assurance  of  certainty.  If  the  writing  in  the 
plat  is  resorted  to,  the  space  enclosed  by  this  line  marked 
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"L'Abbe"  and  the  other  lines  marked  "Mississippi  River" 
and  "Rig'olet"  is  not  the  whole  but  only  a  part  of  the  com- 
mon. The  line  marked  "L'Abbe"  may  as  well  be  regarded 
as  intended  to  denote  the  location  of  that  stream  through 
the  common.  It  will  be  observed  the  River  Rigolet,  to 
the  point  of  confluence  with  the  River  L'Abbe,  is  marked 
on  the  plat  as  the  boundary  line  of  the  common  and  the 
lands  of  private  owners  enclosed  within  the  parallel  lines, 
and  that  the  River  L'Abbe  above  the  point  of  confluence 
with  the  Rigolet  is  traced  on  the  plat  as  a  boundary  line 
at  least  of  like  strips  of  private  lands.  The  sole  purpose 
of  the  plat  was  to  designate  the  "limits  and  position*'  of 
the  common,  and  we  can  conceive  of  no  reason  for  tracing 
the  course  of  the  river  L*Abbe  above  the  point  of  the 
junction  of  the  two  streams  unless  that  portion  of  the 
river  marked  the  dividing  line  between  the  common  and 
the  lands  of  private  owners.  This  view  is  consistent  with 
the  designation  of  the  space  south  of  the  line  marked 
"L'Abbe"  as  "part  of  the  common  of  Cahokia." 

In  this  state  of  uncertainty  we  do  not  think  the  court 
erred  in  admitting  the  survey  in  question  in  evidence. 
The  plat  on  its  face  bore  evidence  it  was  drawn,  and  in- 
tended to  be  drawn,  in  accordance  with  a  survey  made 
by  the  draftsman  of  the  plat.  Survey  759  was  made  by 
the  draftsman  but  four  days  before  the  plat  was  made, 
and  was  placed  of  record  as  the  true  survey  of  the  com- 
mon of  Cahokia.  There  is  every  reason  to  believe,  and 
none  to  question,  it  was  the  identical  survey  from  which 
the  plat  was  drawn.  It  seems  to  us  clear  it  was  compe- 
tent to  receive  it  in  evidence  as  explanatory  of  the  plat 
and  as  locating  the  said  common.  The  uncertainty  as 
to  the  meaning  of  the  platted  line  marked  "L'Abbe"  is 
removed  by  the  survey.  It  cannot  be  denied  the  prem- 
ises in  dispute  lie  within  the  limits  of  the  common  as 
surveyed  and  within  the  limits  of  the  plat  considered  in 
connection  with  such  survey. 

The  judgment  is  affirmed.  judgment  affirmed. 
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The  Aurora  and  Geneva  Railway  Company  l^  ^^ 
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Jennie  D.  Harvey  et  al.  ^^^   ^j 
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Opinion  filed  February  17^  1899—Beheanng  denied  April  6, 1899,  ^^^    ,^^ 
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178      477 
204    1  27 


1.  Practice— ^otofT  of  trial  court  to  permit  amendments  upon  reversal 
im'thmU  remanding.    When  a  cause  is  reversed  and  remanded  with    \l^^  i^J 
directions  to  proceed  in  conformity  with  the  accompanying  opin- 
ion, and  it  appears  from  such  opinion  that  the  grounds  of  reversal 

are  such  as  may  be  obviated  by  amendment  of  the  pleadings  or  the       

introduction  of  additional  evidence,  the  trial  court  should  allow  the  178      477 
amendments  and  admit  the  evidence  as  on  first  hearing.  iMlo  »«ft«i 

2.  Same — it  is  only  where  merits  of  case  arc  settled  thai  court  may  not  211     132O' 
permit  amendments.    It  is  only  where  the  merits  of  the  controversy 

and  the  ultimate  rights  of  the  parties  are  decided  in  a  court  of  re- 
view that  a  reversal  and  remandment  will  deprive  the  trial  court 
of  the  right  to  allow  amendments  and  hear  additional  evidence. 

3.  Eminent  domain— construction  of  word  "necessary  "  v>sed  in  Horse 
and  Dummy  Railroads  act.  The  word  "necessary,"  used  in  the  Horse 
and  Dummy  Railroads  act  of  1874,  (Rev.  Stat.  J 874,  p.  571,)  with  refer- 
ence to  the  right  of  a  street  railway  company  to  condemn  private 
property  "for  the  construction,  maintenance  or  operation"  of  the 
road,  does  not  mean  "absolutely  necessary,"  but  "expedient,"  "rea- 
sonably convenient"  or  "useful  to  the  public." 

4.  Same — when  street  railway  company  may  leave  highway.  To  avoid 
a  dangerous  grade  crossing  with  a  steam  railroad,  or  a  dangerously 
steep  grade  terminating  at  the  bottom  in  a  sharp  curve,  a  street 
railway  company  may  leave  the  highway  and  condemn  a  right  of 
way  around  such  obstacles  over  private  property,  in  order  to  con- 
serve the  safety,  comfort  and  convenience  of  the  public. 

Magruder,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  George  W.  Brown,  Judge,  presiding. 

This  is  an  appeal  from  the  decision  of  the  circuit  court 
of  Kane  county  in  a  proceeding  under  the  act  in  regard 
to  horse  and  dummy  railroads  of  this  State,  instituted  by 
appellant,  against  appellees,  to  condemn  the  real  estate 
described  in  its  petition.  The  parties  interested  in  this 
appeal  have  been  before  this  court  at  a  former  term,  (see 
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Harvey  v.  Aurora  and  Geneva  Railway  Co.  174  111.  295,)  and 
as. two  of  the  disputed  questions  now  presented  grow  out 
of  the  construction  and  effect  to  be  given  to  our  opinion 
rendered  in  that  case,  it  will  be  proper  to  briefly  re-state 
the  facts- and  proceeding's  then  before  us: 

"The  Aurora  and  Geneva  Railw^ay  Company,  appel- 
lant, was  organized  under  the  general  Incorporation  law 
of  the  State,  entitled  *An  act  concerning  corporations,' 
approved  April  18, 1872.  In  the  application  to  become  in- 
corporated the  purposes  for  which  the  corporation  was 
organized  are  stated  as  follows:  *The  object  for  which 
it  is  formed  is  to  build,  construct,  maintain  and  operate 
street  railways,  horse  and  dummy  railroads  and  tram- 
ways in  the  county  of  Kane,  in  the  State  of  Illinois,  to 
be  operated  by  electricity  or  by  any  other  motive  power 
excepting  steam,  for  the  purpose  of  carrying  passeng-ers, 
express  matter,  mail  and  baggage;  also  for  the  purpose  of 
generating  and  supplying  others  with  electricity,  in  any 
form,  for  power,  heat,  light  and  for  any  other  purpose.' 

"The  certificate  of  organization  bears  date  July  29, 
1896,  and  the  purpose  of  the  corporation  was  to  construct 
a  street  railroad  from  Aurora  to  Geneva,  the  county  seat 
of  Kane  county.  Soon  after  the  organization  of  the  com- 
pany, it  constructed  an  electric  street  railway  over  cer- 
tain public  streets  in  Aurora  and  along  the  public  highway 
from  Aurora  to  Batavia,  which  was  about  two- thirds  of 
the  distance  from  Aurora  to  Geneva.  On  the  8th  day  of 
September,  1896,  appellant  petitioned  the  board  of  super- 
visors of  Kane  county  to  grant  to  it,  and  to  its  successors 
and  assigns,  for  the  period  of  twenty  years,  the  right  to 
lay  down,  construct,  maintain  and  operate  during  said 
time  its  railway  and  tracks,  with  necessary  sidings,  ap- 
purtenances, poles,  wires  and  other  equipments,  for  the 
purpose  of  operating  its  railway  and  carrying  out  the 
purposes  of  its  incorporatloif  in,  upon  and  along  that 
part  of  the  public  highway  in  the  townships  of  Batavia 
and  Geneva,  in  said  Kane  county,  Illinois,  which  runs 
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along  the  westerly  bank  of  Pox  river,  extending"  from  a 
point  on  said  highway  connecting  with  Batavia  avenue, 
at  the  northerly  city  limits  of  the  city  of  Batavia,  to  the 
southerly  city  limits  of  the  city  of  Geneva.  The  board  of 
supervisors,  after  due  consideration,  granted  the  prayer 
of  the  petition.  Prom  the  northern  limits  of  the  city  of 
Batavia  the  railway  company  proceeded  to  construct  its 
street  railway  along  the  highway,  the  use  of  which  was 
thus  granted  to  it  by  the  supervisors  of  Kane  county 
for  the  distance  of  about  one-quarter  of  a  mile,  to  a  point 
less  than  one  thousand  feet  south  of  where  the  right  of 
way  of  the  Chicago  and  Northwestern  Railway  Company 
crosses  the  said  highway.  At  this  point  the  managers 
of  the  road  determined  to  deflect  from  the  highway,  pass 
under  the  Northwestern  railway  and  construct  the  road 
over  private  propert}'^  from  the  point  indicated  to  near 
the  terminus  of  the  road, — a  distance  of  over  one  mile. 
Under  this  arrangement  the  managers  undertook  to  leave 
the  highway  altogether  and  run  over  private  property 
along  the  banks  of  Pox  river,  which  lies  at  a  distance 
east  of  Batavia  avenue  varying  from  eight  hundred  to 
fifteen  hundred  feet. 

"The  railway  company,  not  being  able  to  procure  land 
for  right  of  way  from  the  owners,  filed  a  petition  in  the 
circuit  court  of  Kane  county  to  condemn  a  strip  fifty  feet 
in  width  and  about  a  mile  and  a  half  in  length  over  pri- 
vate property,  claiming  the  right  to  do  so  under  'An 
act  in  regard  to  horse  and  dummy  railroads'  (Rev.  Stat, 
chap.  66,)  and  the  Eminent  Domain  act.  (Rev.  Stat.  chap. 
47.)  Appellees,  land  owners,  appeared,  and  entered  a 
motion,  supported  by  affidavits,  to  dismiss  the  petition 
filed  against  them.  The  motion  was  predicated  on  the 
ground  that  unlimited  power  was  not  conferred  on  rail- 
way companies  incorporated  under  the  general  Incor- 
poration act  as  horse  or  dummy  railroads,  but  that  the 
power  of  condemnation  which  is  given  by  the  Horse  and 
Dummy  act  is  purely  ancillary  and  incidental  to  the 
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proper  purposes  of  a  street  railway.  Thus  it  was  con- 
tended that  the  power  given  to  condemn  might  properly 
be  exercised  by  a  street  railway  when  it  became  neces- 
sary to  take  private  property  in  order  to  render  the  use 
of  the  highway  practicable  and  efficient, — when,  for  ex- 
ample, power  houses,  switches  or  turn-outs  demanded 
such  use,  or  when  some  practically  insurmountable  ob- 
stacle necessitated  a  slight  deflection  from  and  return 
to  such  highway, — but  that  it  could  not  be  exercised  for 
the  purpose  of  enabling  a  street  railway  to  cease  to  be  a 
street  railway;  that  it  could  not,  in  other  words,  be  exer- 
cised to  enable  the  road  to  leave  the  highway  over  which 
it  had  the  privilege  of  going,  between  two  points  a  mile 
and  a  quarter  apart,  and  to  make  for  that  mile  and  a 
quarter  an  exclusive  right  of  way  for  itself  over  the  pri- 
vate estates  of  individuals.  On  the  other  hand,  the  peti- 
tioning railway  company  asserted  that  right,  and  claimed 
that  power  was  given  to  it  by  the  Horse  and  Dummy  act 
to  select  its  route  over  private  property  and  condemn 
the  lands  so  selected.  The  court  denied  the  motion  to 
dismiss  the  petition." 

Appellees  excepted,  and  prepared  a  bill  of  exceptions 
containing  the  motion  and  affidavits  in  its  support,  which 
was  signed  and  sealed  by  the  court.  Cross-petitions  were 
then  filed  by  appellees,  and  on  a  hearing  before  the  court 
and  a  jury  damages  were  awarded  for  the  lands  taken, 
and  appellees  sued  out  the  writ  of  error  upon  the  hear- 
ing of  which  the  opinion  above  referred  to  was  rendered. 
The  question  then  presented  for  our  decision  was  whether 
this  appellant  (then  defendant  in  error)  had  the  right,  by 
virtue  of  the  provisions  of  the  act  in  regard  to  horse  and 
dummy  railroads,  to  exercise  the  same  right  of  eminent 
domain  as  is  permitted  to  railroad  companies  organized 
under  the  Railroad  act.  In  the  following  language  we 
held  that  the  right  of  eminent  domain  conferred  by  the 
Horse  and  Dummy  Railroad  act  is  a  limited  and  not  a 
general  right,  as  was  contended  by  petitioner: 
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"It  is  clear  that  section  2  of  the  act  of  1874  confers 
power  upon  a  street  or  horse  and  dummy  railroad  com- 
pany to  take  private  property,  but  the  power  is  a  lim- 
#ited  one,  as  is  apparent  from  the  language  of  the  section. 
It  declares:  *When  it  is  necessary  for  the  construction, 
maintenance  or  operation  of  such  road,  or  the  necessary 
sidings,  side-tracks  or  appurtenances,  to  take  or  damage 
private  property,  the  same  may  be  done.'  Giving  this 
language  a  strict  construction,  which,  under  the  uniform 
decisions  of  this  court,  must  be  done,  can  it  be  said  that 
defendant  in  error  was  at  liberty,  in  the  construction  of 
its  road,  whenever  it  saw  proper,  to  leave  the  highway 
upon  which  it  was  authorized  by  the  board  of  supervisors 
of  Kane  county  to  construct  its  road,  and  take  private 
I)roperty  against  the  will  of  the  owner?  We  think  not. 
If,  in  the  construction  of  the  road  in  the  highway,  diflS- 
culties  or  obstructions  were  encountered  which  rendered 
it  impracticable  to  construct  the  road  in  the  highway, 
a  necessity  might  arise,  within  the  meaning  of  the  law, 
which  would  authorize  the  company  to  leave  the  highway 
and  go  upon  private  property  until  the  difficulty  encoun- 
tered was  overcome,  when  a  return  could  be  made  to  the 
highway;  or  if  sufficient  land  could  not  be  liad  in  the 
street  for  side-tracks,  turn-outs  or  stations,  and  the  same 
were  necessary  for  a  successful  operation  of  the  road, 
under  the  statute  the  company  would  have  the  right  to 
resort  to  private  property.  The  power  conferred  by  sec- 
tion 2  of  the  act  is  not  general.  It  is  limited  to  a  case 
where  it  becomes  necessary  to  resort  to  private  property, 
and  that  necessity  must  be  shown  in  the  petition  to  con- 
demn. What  is  said  in  119  N.  Y.  supra,  applies  here:  'Sec- 
tion 13  of  the  act  of  1850  allows  any  corporation  organized 
thereunder  to  obtain  by  condemnation  such  land  as  is  *re- 
quired  for  the  purposes  of  its  incorporation.'  The  power 
is  not  general  or  unlimited.  The  company  cannot  con- 
demn what  it  pleases,  but  only  such  and  so  much  land  as 
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the  proper  execution  of  its  corporate  purposes  shall  re- 
quire and  render  necessary.'  Here  no  reason  whatever 
was  shown  by  the  petitioner  for  leaving  the  highway,  nor 
was  any  evidence  introduced  on  the  hearing  of  the  motion 
to  dismiss,  showing  a  necessity  for  leaving  the  highway 
and  resorting  to  private  property." 

Whether,  under  this  construction  of  the  statute  and 
the  facts  of  the  case  as  they  might  appear,  the  company 
-would  be  entitled  to  condemn  the  property  taken  was 
there  neither  considered  nor  decided.  The  opinion  con- 
cluded in  these  words:  "For  the  error  indicated  the  judg- 
ment will  be  reversed  and  the  cause  remanded."  The 
remanding  order  issued  from  the  clerk's  office  contained 
the  language,  "for  further  proceedings  in  conformity  with 
this  opinion." 

The  original  petition  for  condemnation  alleged,  in 
general  terms,  that  for  the  construction  and  maintenance 
of  its  railroad  it  would  be  necessary  for  the  petitioner  to 
enter  upon  and  appropriate  the  private  property  there- 
in described,  following  substantially  the  form  usually 
adopted  by  railroads  in  condemnation  proceedings.  Upon 
the  re-instatement  of  the  cause  in  the  circuit  court  after 
its  reversal  and  remandment  by  this  court,  appellant 
asked  and  obtained  leave  to  file  amendments  to  its  peti- 
tion, setting  out  the  facts  which  it  claims  constitute  the 
necessity  for  taking  the  private  property  in  question. 
Appellees  moved  to  dismiss  the  petition  as  amended, 
averring  that  by  the  opinion  and  mandate  of  this  court 
filed  in  the  cause  the  circuit  court  was  required  to  dis- 
miss the  petition,  and  that  by  the  opinion  and  mandate 
the  petitioner  was  precluded  from  amending  its  petition 
and  the  court  from  receiving  any  amendment  thereto, 
and  averring  further  that  the  facts  alleged  did  not  show 
any  necessity  for  the  proposed  condemnation.  In  sup- 
port of  their  motion  and  contention  they  filed  eighteen 
affidavits  from  civil  engineers  and  others.  In  opposition 
thereto  appellant  filed  aftidavits  by  twenty-seven  civU 
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engineers  and  several  others,  to  the  effect  that  the  pro- 
posed route  necessitating  the  condemnation  is  the  only 
safe,  feasible  and  practicable  one.  These  affidavits  are 
all  the  evidence  offered  by  either  party  on  the  hearing 
and  determination  of  the  motion  to  dismiss,  and  there- 
upon the  court  ordered  that  the  petition  be  dismissed  at 
the  petitioner's  cost.  Prom  that  order  the  appellant  now 
prosecutes  this  appeal. 

A.  J.  Hopkins,  P.  H.  Thatcher,  and  P.  A.  Dolph, 
for  api)ellant. 

Edward  O.  Brown,  for  appellees. 

Mr.  JustigbTVilkin  delivered  the  opinion  of  the  court: 

This  appeal  presents  three  questions:  Pirst,  were 
amendments  to  the  petition  properly  allowed  on  the  re- 
instatement of  the  cause,  after  the  reversal  and  remand- 
ment  by  this  court;  second,  what  interpretation  is  to  be 
given  to  the  word  "necessary,"  in  the  Horse  and  Dummy 
Railroad  act;  and  third,  has  such  necessity  been  shown 
as  will  warrant  the  condemnation  of  the  property  in 
question. 

First — It  is  strenuously  insisted  on  behalf  of  appellees 
that  the  circuit  court  erred  in  permitting  appellant  to 
amend  its  petition  on  the  re-instatement  of  the  case  after 
its  reversal  and  remandment  by  this  court.  The  rule  is 
well  settled  that  when  a  decree  is  reversed  and  the  cause 
is  remanded  without  specific  directions  the  judgment  of 
the  court  below  is  entirely  abrogated  and  the  cause  then 
stands  in  the  court  below  precisely  as  if  no  trial  had  oc- 
curred, and  the  lower  court  has  the  same  power  over  the 
record  as  it  had  before  its  judgment  or  decree  was  ren- 
dered, and  may  permit  amendments  to  the  pleadings  and 
the  introduction  of  further  evidence,  so  long  as  the  same 
are  not  inconsistent  with  the  principles  announced  in  the 
court  of  review  and  do  not  introduce  grounds  that  did  not 
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exist  at  the  hearing  in  the  court  below.  {Palmer  v.  Woods^ 
149  111.  146;  Chkkerlng  v.  Failes,  29  id.  294;  Perry  v.  Burton, 
126  id.  599;  Cable  v.  Ellis,  120  id.  136;  Rush  v.  Rush,  170  id. 
623.)  And  further,  it  is  well  understood  that  when  a  cause 
is  reversed  and  remanded  with  direction  to  proceed  in 
conformity  to  the  opinion  then  filed,  and  it  appears  from 
the  opinion  that  the  grounds  of  reversal  are  of  a  char- 
acter to  be  obviated  by  subsequent  amendment  of  the 
pleadings  or  the  introduction  of  additional  evidence,  it 
is  the  duty  of  the  trial  court  to  permit  the  cause  to  be  re- 
docketed  and  then  to  permit  amendments  to  be  made  and 
evidence  to  be  introduced  on  the  hearing,  just  as  though 
it  was  then  being  heard  for  the  first  time.  (Washbumi  S 
Mom  Manf.  Co,  v.  Wire  Fence  Co.  119  111.  30;  West  v.  Douglas, 
145  id.  164.)  In  the  opinion  heretofore  filed  the  only  point 
in  fact  decided  is,  that  the  petition  for  condemnation 
should  have  stated  facts  showing  the  necessity  for  ap- 
propriating the  lands  in  question.  This  defect  was  easily 
cured  by  amendment,  and  the  circuit  court  committed  no 
error  in  allowing  the  amendment.  In  fact,  it  was  the 
duty  of  that  court  to  permit  the  amendment  and  to  admit 
evidence  in  proof  of  the  facts  alleged  in  the  amended  pe- 
tition. It  is  only  when  the  merits  of  the  controversy  and 
the  ultimate  rights  of  the  parties  are  decided  in  a  court 
of  review  that  a  reversal  and  remandment  will  deprive 
the  court  below  of  the  right  to  allow  amendments  to  the 
pleadings  and  hear  other  evidence,  and  the  authorities 
cited  by  counsel  for  appellees  go  no  farther  than  this. 

Second — Counsel  for  appellees  contends  that  the  ''ne- 
cessity"  required  by  the  statute  in  relation  to  horse  and 
dummy  railroads,  means  an  "absolute  necessity," — a  ne- 
cessity so  great  that  in  the  case  at  bar,  if  it  is  physically 
possible  for  appellant  to  construct  and  maintain  its  rail- 
road upon  the  highway  there  is  no  right  to  condemn.  We 
do  not  think  such  a  strict  interpretation  should  be  placed 
upon  the  language  of  the  statute.  In  the  former  opinion 
herein  referred  to  we  said:  "If,  in  the  construction  of  the 
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road  in  the  highway,  difficulties  or  obstructions  were  en- 
countered which  rendered  it  impracticable  to  construct  the 
road  in  the  highway,  a  necessity  might  arise,  within  the 
meaning  of  the  law,  which  would  authorize  the  company 
to  leave  the  highway  and  go  upon  private  property." 
And  again:  "In  the  construction  of  the  road,  if  a  necessity 
existed  for  making  a  deflection  from  the  highway  in  order 
to  avoid  a  heavy  grade  which  would  prevent  a  successful 
operation  of  the  road,  defendant  in  error  would  no  doubt 
have  the  right  to  take  and  condemn  private  property  to 
obviate  the  diffijculty."  The  safety,  comfort  and  conven- 
ience of  the  traveling  public  require  protection,  and  the 
policy  of  the  State  must  be  to  compel  railroad  companies 
to  so  build  their  roads  as  to  conserve  the  safety  of  its 
citizens  to  as  high  a  degree  as  is  reasonably  attainable 
in  view  of  the  character  and  exigencies  of  that  mode  of 
transportation.  In  the  construction  of  statutes  relating 
to  the  taking  of  private  property  the  word  "necessary" 
should  be  construed  to  mean  "expedient,"  "reasonably 
convenient"  or  "useful  to  the  public,"  and  cannot  be  lim- 
ited to  an  absolute  physical  necessity.  This,  we  think, 
was  certainly  the  intention  of  the  legislature  when  the 
act  was  passed.  The  view  here  expressed  seems  to  be 
well  supported  by  the  authorities.  Hays  v.  Briggs,  3  Pitts. 
504;  Comrs,  of  Paries  v.  Mocsta,  51  N.W.  Rep.  903;  Pettingillv. 
Porter,  8  Allen,  1;  Coates  v.  Mayor  of  Neio  York,  7  Cow.  585. 

Third — Keeping  in  mind  the  character  of  the  necessity 
which  must  be  shown  to  warrant  the  condemnation  of 
private  property  by  a  corporation  of  this  character,  has 
any  such  necessity  been  shown  to  exist  here?  The  evi- 
dence adduced  on  the  hearing  of  the  motion  to  dismiss 
the  petition  in  the  form  of  affidavits  is  very  voluminous. 
The  following  facts  are,  we  think,  clearly  proved  by  the 
petitioner  and  substantially  admitted  by  appellees: 

The  Aurora  branch  of  the  Chicago  and  Northwestern 
railway  crosses  the  public  highway  onto  private  ground 
at  an  acute  angle  on  a  four  per  cent  curve,  and  on  a  grade 
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of  sixty-eigfht  to  seventy  feet  to  the  mile;  that  the  eleva- 
tion of  the  outer  rail  over  the  inner  one,  measured  in  the 
line  of  the  highway,  is  five  inches;  that  the  railway  com- 
pany runs  trains  over  and  across  this  public  highway  at 
a  high  rate  of  speed  at  intervals  of  not  to  exceed  thirty 
minutes,  from  six  o'clock  in  the  morning"  until  late  at 
night,  on  each  and  every  day;  that  from  a  point  on  the 
south  side  of  said  crossing  it  is  extremely^  difficult  to  see 
a  train  coming  from  the  north  until  it  is  practically  cross- 
ing the  public  highway;  that  immediately^  north  of  this 
branch  crossing  of  the  Chicago  and  Northwestern,  and 
between  it  and  the  main  tracks  of  that  company  in  Ge- 
neva, is  a  hill  that  rises  to  the  height  of  forty  feet  above 
the  level  of  appellant's  road;  that  commencing  a  few  feet 
north  of  the  branch  crossing  of  the  Northwestern  railway 
the  hill  rises  at  a  gradient  of  four  feet  to  the  hundred 
feet  for  a  distance  of  between  eight  hundred  and  twelve 
hundred  feet,  and  then,  after  a  number  of  sharp  undu- 
lations, reaches  the  crest  of  the  hill,  and  then  descends 
the  same  at  a  grade  of  five  per  cent  to  the  hundred  feet 
for  a  distance  varying  from  eight  hundred  to  a  thousand 
feet;  that  the  foot  of  the  hill  is  in  a  hollow  made  by  a 
ravine  which  crosses  the  public  highw^ay  at  this  point 
and  extends  to  the  left  of  the  highway  in  a  northwesterly 
direction  for  a  long  distance,  and  the  Chicago  and  North- 
western main  tracks  cross  this  low  depression,  made  by 
the  ravine,  a  distance  several  hundred  feet  west  of  the 
highway  in  question;  that  to  the  right  of  the  highway,  at 
the  foot  of  the  hill,  the  ravine  extends  in  a  southeasterly 
direction  to  Fox  river;  that  this  depression  is  only  a  few 
hundred  feet  in  width,  and  the  public  highway  begins  to 
rise  at  gradients  of  five  or  six  per  cent  to  the  hundred 
feet  until  it  reaches  the  center  of  the  main  tracks  or  yards 
of  the  Chicago  and  Northwestern  railway  at  this  point, — 
a  distance  of  probably  eight  hundred  feet  from  the  point 
where  appellant  in  its  proposed  route  crosses  the  public 
highway  from  Fargo \s  ground  onto  the  premises  of  ap- 
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pellee  Pope;  that  over  the  five  per  cent  eight  hundred  or 
one  thousand  foot  grade,  on  the  hill  above  mentioned, 
there  is  a  heavy  foliage,  and  that  at  certain  seasons  of 
,  the  year  the  dropping  of  leaves  upon  the  track  would  se- 
riously interfere  with  the  operation  of  a  car  on  the  same 
and  would  render  it  dangerous  to  passengers  riding  on 
such  car;  that  this  grade  upon  this  part  of  the  hill  is 
made  even  more  dangerous  by  the  character  of  the  mac- 
adam, which,  under  the  trafBc,  becomes  a  fine  powder, 
and  when  moistened  by  the  rain  becomes  an  oily  paste  on 
the  rails,  which  would  greatly  increase  the  difiiculty  of 
controlling  the  car;  that  there  are  seven  main  and  side- 
tracks of  the  Chicago  and  Northwestern  railway  that 
cross  the  public  highway  at  the  top  of  the  second  eleva- 
tion, which  is  reached  by  a  grade  of  from  five  to  six  per 
cent  from  the  low  depression  of  ground  last  above  men- 
tioned; that  the  yards  of  the  Chicago  and  Northwestern 
railway  are  over  and  across  the  public  highway  at  this 
last  mentioned  point,  and  that  freight  and  passenger 
trains  pass  and  re-pass  this  public  highway  over  said 
tracks  at  intervals  of  every  ten  or  fifteen  minutes  on 
each  and  every  day,  and  that  at  this  point  there  is  much 
making  and  unmaking  of  trains  crossing  the  highway; 
that  the  yards  of  the  company  are  unusually  wide,  and 
for  the  electric  road  to  cross  them  it  would  have  to  cross 
practically  the  center  of  the  yards  over  the  highway  at 
this  point,  and  would  have  to  cross  these  seven  railroad 
tracks,  with  the  conditions  of  making  and  unmaking  of 
trains  and  passing  and  re-passing  of  freight  and  passen- 
ger trains  at  frequent  intervals,  as  above  indicated;  that 
the  route  proposed  by  appellant  in  its  amended  petition 
avoids  the  crossing  of  the  Aurora  branch  of  the  Chicago 
and  Northwestern  railway  by  a  subway  already  con- 
structed by  appellant;  that  it  avoids  the  obstacles  and 
dangers  of  ascending  and  descending  the  hill  above  men- 
tioned, between  the  Aurora  branch  and  the  main  tracks 
of  the  Northwestern,  by  skirting  around  the  foot  of  the 
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hill  next  to  Fox  river  on  almost  a  perfect  level,  and,  on 
reaching"  the  public  highway,  following  the  ravine  up 
from  Pox  river;  that  it  extends  to  the  left  of  the  high- 
way and  follows  the  low  land  made  by  the  ravine  over 
Fargo's  property,  and  escapes  the  dangers  of  the  grade 
crossing  of  the  seven  main  tracks  of  the  Chicago  and 
Northwestern  railway  by  a  subway,  which  appellant  pro- 
poses to  construct  at  the  west  extremity  of  the  passen- 
ger depot  of  the  Chicago  and  Northwestern,  and  then,  by 
easy  grades,  connects  with  its  Geneva  end  of  the  road 
already  constructed  to  the  court  house. 

In  support  of  their  motion  to  dismiss,  appellees  filed 
affidavits  of  twelve  persons,  experts  in  the  location,  con- 
struction and  operation  of  electric  railroads  such  as  the 
appellant  is  building,  only  four  of  whom,  however,  were 
familiar  with  the  premises  described  in  the  petition.  Of 
these  four,  the  affidavit  of  William  P.  Harvey,  one  of  the 
appellees,  his  wife  being  the  real  party  interested,  will 
be  quoted  at  length,  as  being  at  least  as  favorable  to  the 
contention  of  appellees  as  any  of  their  witnesses.  It  is 
as  follows: 

"I,  William  P.  Harvey,  of-  Geneva,  Kane  county,  Illi- 
nois, being  duly  sworn,  on  my  oath  say  that  I  am  by'pro- 
f  ession  a  civil  engineer,  and  was  actively  engaged  in  work 
as  such  from  the  year  1886  until  the  year  1895,  and  dur- 
ing the  last  five  years  of  that  period  my  work  was  in  the 
construction  and  operation  of  electric  railroads.  I  have 
made  a  survey  of  Batavia  avenue  at  and  near  the  point 
where  the  right  of  way  of  the  Aurora  branch  of  the  Chi- 
cago and  Northwestern  Railroad  Company  crosses  it,  a 
little  north  of  the  point  where  the  proposed  route  of  the 
petitioner  in  this  proceeding  coming  northward  would 
leave  said  highway;  and  I  have  also  surveyed  said  Bata- 
via avenue  at  and  near  the  point  within  the  city  limits 
of  Geneva  where  the  proposed  route  of  the  petitioner 
herein  would  emerge  from  private  grounds  and  cross  said 
highway.     I  have  also  carefully  examined,  without  the 
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necessity  of  a  formal  survey,  the  said  avenue  between 
the  two  points  at  which  I  made  formal  surveys  as  afore- 
said. The  construction  of  the  petitioner's  line  in  the  hig^h- 
way,  and  crossings  the  Aurora  branch  of  the  Chicago  and 
Northwestern  railroad  aforesaid  at  g^rade  and  up  the  hill 
immediately  to  the  north  of  that  crossing,  would  involve 
a  gradient  to  be  surmounted  of  not  to  exceed  three  and 
one-half  feet  in  a  hundred,  or  what  is  known  to  engi- 
neers as  a  three  and  one-half  per  cent  gradient.  If  it 
should  be  considered  necessary  or  desirable  to  go  under 
the  track  of  the  Chicago  and  Northwestern  railroad,  this 
could  be  done  without  leaving  the  highway  and  without 
exceeding  a  four  per  cent  gradient  of  a  total  length  of 
about  one  thousand  feet.  If  it  should  be  found  neces- 
sary, for  any  unforeseen  reason,  to  leave  the  highway  for 
the  purpose  of  going  under  the  track  of  the  Chicago  and 
Northwestern  railroad,  it  would  be  possible  for  the  line  of 
said  petitioner  to  follow  its  present  contemplated  route 
from  where  it  leaves  the  highway  to  the  north-east  side 
of  the  Chicago  and  Northwestern  railroad  right  of  way, 
from  which  point  it  would  be  possible  to  return  to  the 
said  highway,  intersecting  the  east  line  of  the  same  at  a 
point  about  three  hundred  and  ten  feet  north  of  the  cen- 
ter of  the  Chicago  and  Northwestern  track  and  continu- 
ing on  up  the  before  mentioned  hill  without  exceeding 
a  three  and  one -half  per  cent  gradient  of  a  total  length 
of  about  twelve  hundred  feet.  My  survey  at  this  point 
was  specially  intended  to  determine  what  such  gradients 
would  be.  The  construction  of  the  petitioner's  line  along 
the  highway  between  the  southern  city  limits  of  Geneva 
and  the  northern  end  of  said  highway,  which  end  is  at  the 
fork  of  the  roads  just  south  of  the  main  right  of  way  of 
the  Chicago  and  Northwestern  Railway  Company,  would 
involve  the  surmounting  of  a  gradient  not  greater  than 
five  and  one-half  per  cent  and  about  one  thousand  feet 
in  length,  as  the  highway  is  at  present  graded,  which 
percentage,  with  a  little  alteration  of  the  road,  could  be 
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easily  reduced  to  five  per  cent.  This  I  determined  also 
by  actual  survey.  The  highway  in  the  space  between 
the  two  surveys  made  by  me  as  aforesaid  has  none  but 
trifling  undulations,  none  of  which  would  present  the  dif- 
ficulty of  a  grade  as  great  as  either  of  these  concerning 
which  I  have  specially  commented  in  this  affidavit." 

The  other  three  engineers  who  examined  the  premises 
make  substantially  the  same  statements,  except  that  they 
estimate  some  of  the  grades  a  little  higher.  The  remain- 
ing eight  afiiants  on  behalf  of  the  appellees  confine  their 
statements  to  the  question  of  the  safety  and  practica- 
bility of  steep  grades,  and  state  that  grades  of  four,  five, 
six,  seven,  and  even  as  high  as  eight,  per  cent  are  not 
objectionable  and  constitute  no  serious  obstacles  to  the 
successful  operation  of  an  electric  railroad,  and  are  not 
such  serious  elements  of  danger  as  to  be  worthy  of  con- 
sideration. On  the  question  of  grade  crossings  of  electric 
and  steam  railways,  five  of  the  twelve  witnesses  concur 
in  the  statement  that  such  crossings  are  always  unde- 
sirable and  ought  to  be  avoided  if  possible.  Two  or  three 
witnesses  also  say,  in  a  general  way,  that  such  crossings 
can  be  made  safe  by  a  system  of  interlocking  switches. 

In  opposition  to  the  motion  to  dismiss  the  petition  ap- 
pellant tiled  affidavits  of  twenty-seven  civil  and  electrical 
engineers  who  have  had  varying  experiences  extending 
from  seven  to  forty  years, — all  men  of  experience  in  the 
location,  construction  and  operation  of  electric  railroads. 
As  is  the  case  with  the  affidavits  offered  by  appellee, 
they  can  neither  be  set  out  nor  specifically  noticed  within 
the  reasonable  scope  of  an  opinion,  nor  would  any  good 
purpose  be  served  by  attempting  to  do  so.  That  of  Wil- 
liam A.  Lynch,  whose  connection  with  electric  railroads 
appears  to  have  commenced  with  their  introduction  and 
continued  to  the  present,  and  who  seems  to  be  disinter- 
ested and  impartial,  covers  all  the  questions  involved  in 
this  branch  of  tlie  case.  After  stating  his  experience 
with  electric  railroads  he  says: 
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"My  attention  was  first  called  to  the  electric  railway 
between  Aurora  and  Geneva  three  or  four  years  since, 
and  I  made  an  examination  of  the  line,  not  only  between 
those  points,  but  between  Geneva  and  Elg^in,  with  a  view 
to  becomingf  interested  financially  in  the  enterprise,  but 
as  nothinp:  was  done  at  the  time  I  did  not  become  inter- 
ested in  the  road  and  have  no  present  interest  in  it.  In 
g-oing-  over  the  line  I  followed  the  highway  between  the 
points  named  and  made  such  lateral  examinations  of  the 
country  as  suggested  themselves  to  me  as  I  passed  along 
the  highway.  My  attention  has  been  invited  to  the  loca- 
tion of  this  railway  lately,  and  I  have  made  a  somewhat 
careful  examination,  so  far  as  seems  to  be  involved  in 
this  controversy,  at  the  city  of  Geneva,  and  extending 
my  observation  thence  south,  first  along  the  highway 
and  then  along  the  line  of  the  company's  proposed  loca- 
tion over  private  property.  I  have  also  examined  the 
plan  and  profiles  in  this  case  as  prepared  by  the  com- 
pany's engineer.  These  plans  show  the  plan  of  the  coun- 
try, with  profiles  showing  the  present  surface  lines  both 
upon  the  highway  and  upon  the  company's  location  over 
private  property. 

"The  first  question  involved  in  the  location  is,  natu- 
rally, the  proper  exit  from  Geneva  southward.  I  under- 
stand the  important  point  to  be  reached  in  Geneva  is  the 
court  house,  and  I  find  that  the  company  has  already 
located  and  constructed  its  line  beginning  at  the  court 
house,  running  on  Campbell  avenue  to  Sixth  street  and 
thence  on  Sixth  street  to  South  street.  Taking  this  line 
as  the  fixed  position  in  Geneva  I  endeavored  to  ascertain 
the  most  suitable  exit  from  the  city  to  the  south.  After 
doing  that  I  somewhat  widened  my  inquiry  without  hav- 
ing in  mind  the  fixed  x>osition  in  Geneva  by  the  railway 
as  actually  constructed,  and  in  that  connection  my  atten- 
tion was  called  to  two  suggested  lines  of  outlet,  which 
are  the  only  two  lines  that  it  seemed  possible  could  be 
considered  other  than  the  company's  proposed  line  of 
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exit.  Of  these  two  lines  proposed  the  first  is  upon  Third 
street,  which  involves  crossing  over  the  tracks  of  the 
Chicago  and  Northwestern  railway  very  close  to  its  de- 
pot at  Geneva,  and,  in  fact,  involves  the  crossing"  of  its 
yards,  which  are  occupied  by  the  main  tracks  and  the 
side-tracks,  necessarily  much  used  for  switching,  making 
up  of  trains,  station  service,  etc.  There  are,  as  I  remem- 
ber, seven  tracks  at  this  street  crossing.  This  line  would 
involve  a  gpade  crossing  over  these  tracks.  No  one  who 
notes  the  frequent  and  almost  constant  use  of  these  tracks 
can  fail  to  see  that  a  crossing  of  an  electric  railway  over 
them  would  be  highly  dangerous.  As  against  any  other 
line  which  could  be  obtained  at  any  reasonable  increase 
of  cost,  I  have  no  hesitation  in  saying  that  this  grade 
crossing  is  highly  inadmissible,  and  in  my  opinion  there 
is  no  manner  in  which  that  crossing  could  be  rendered 
safe  and  practicable. 

"My  attention  has  been  called  to  affidavits  in  this 
case  on  behalf  of  the  property  owners,  and  noted  state- 
ments therein  that  an  electric  railway  crossing  at  this 
point  could  be  made  safe  by  the  employment  of  devices, 
— among  others,  interlocking  switches.  I  am  familiar 
with  all  forms  of  interlocking  devices  in  use  upon  steam 
and  electric  railways, — at  least  I  have  examined  a  great 
many, — and  I  can  say  that  I  do  not  know  of  any  inter- 
locking device  that  could  be  employed  at  this  point  that 
w^ould  make  this  a  safe  and  practicable  grade  crossing. 
I  know  that  interlocking  devices  are  used  at  steam  rail- 
road crossings,  and  can  be  so  constructed  and  operated 
as  to  very  much  diminish  the  dangers  attendant  at  such 
crossings, — in  fact,  practically  prevent  them.  They  can 
be  so  constructed  at  steam  crossings  as  to  render  it  physi- 
cally impossible  for  two  trains  on  different  railroads  to 
reach  or  to  occupy  the  crossing  at  the  same  time.  But 
that  is  not  the  case  with  any  interlocking  device  in  use 
where  electric  railways  cross  steam  roads.  At  such  cross- 
ings the  practice  is  to  lock  the  electric  road  against  the 
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crossing"  and  to  give  the  steam  road  the  right  of  way,  so 
to  speak.  At  this  crossing  it  will  be  seen  that  it  would 
be  impossible  to  construct  interlocking  switches  which 
would  prevent  the  engines  and  trains  of  the  Chicago  and 
Northwestern  railway  from  reaching  and  occupying  this 
crossing  at  the  same  time  with  an  electric  car.  I  do  not 
mean  that  it  would  be  physically,  but  that  it  would  be 
practically,  impossible.  The  introduction  of  interlocking 
switches  at  this  point  would  deprive  the  railway  of  the 
use  of  its  yards,  and  would  cause  no  end  of  inconvenience 
and  annoyance  in  the  use  of  its  passenger  and  freight 
station.  It  would  be  possible  to  put  in  interlocking  de- 
vices so  that  the  electric  car  would  not  reach  the  crossing 
unless  and  until  some  one  had  gone  upon  the  steam  rail- 
way track  or  across  it,  which  is  the  common  method,  and 
there  operated  a  device  which  would  permit  the  electric 
car  to  pass  upon  or  over  the  crossing.  This  plan  has  fre- 
quently been  used  so  as  to  insure  a  man  going  from  the 
electric  car  upon  and  across  the  steam  railroad,  being  a 
precaution  that  the  operators  of  the  car  are  obliged  to 
take  in  order  to  get  across,  and  in  a  very  considerable 
degree  lessens  the  danger  at  such  crossing,  but  it  cannot 
be  said  that  this  would  render  the  crossing  absolutely 
safe.  On  the  contrary,  there  are  elements  of  danger  in 
connection  with  the  crossing  of  electric  cars  over  steam 
railroads  which  even  this  precaution  does  not  lessen.  It 
is  a  well  known  fact  that  the  operation  of  electric  cars 
requires  the  transmission  of  current  from  some  central 
station,  and  it  is  equally  well  known  that  the  interrup- 
tion of  this  current  is  of  frequent  occurrence,  and  takes 
place  constantly  from  any  one  of  a  thousand  causes  which 
cannot  be  wholly  prevented,  and  absolutely  without  warn- 
ing or  notice  to  those  operating  the  car.  It  is  absolutely 
instantaneous,  and  when  it  takes  place  the  operators  of 
the  car  are  absolutely  without  power  to  propel  it.  This 
fact  introduces  or  constitutes  an  element  of  great  danger, 
and  as  a  steam  road  always  claims  and  exercises,  and 
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must  claim  and  exercise,  the  right  of  way  over  a  cross- 
ing, and  does  not  assume  and  cannot  assume  to  guard 
itself  or  the  electric  railroad  against  a  danger  of  this 
character,  the' electric  car  is  subject  to  this  danger.  This 
danger  of  the  interruption  of  the  current  is  increased  by 
a  number  of  tracks,  and  from  the  time  that  is  taken  in 
going  over  the  crossing  of  so  many  tracks  from  the  first 
track  to  the  last  track. 

"There  is  another  danger  of  some  considerable  moment 
which  exists  from  the  fact  that  the  crossings  of  electric 
railways  with  steam  railroads  are  apt  to  be  and  are  some- 
what rough, — that  is,  the  car  experiences  a  considerable 
shaking  up,  no  matter  how  well  constructed;  and  it  is  a 
matter  of  common  observation  that  in  cases  where  elec- 
tric cars  pass  along  rough  track  the  trolley  is  more  apt 
to  get  off  the  wire  than  where  the  track  is  smooth,  and 
hence  we  frequently  see  that  at  railroad  crossings  trol- 
leys do  leave  the  wire,  thereby  depriving  the  car  of  its 
means  of  propulsion.  This  can  be  prevented,  or  at  least 
mitigated,  by  extra  care  at  these  points,  but  the  danger 
cannot  be  entirely  avoided. 

"After  considering  the  whole  matter  of  this  crossing 
I  desire  to  express  the  opinion  that  I  consider  it  a  very 
unsafe  one,  and  the  road  should  not  be  constructed  there- 
on if  other  possible  line  can  be  obtained. 

"The  other  means  of  exit  called  to  my  attention  is  by 
way  of  First  street,  under  the  tracks  of  the  Chicago  and 
Northwestern  railway,  and  thence  by  Bridge  street  to 
the  highway  leading  south  of  the  city.  If  I  understand 
the  situation  correctly,  this  is  the  only  exit  from  the  city 
to  the  south  available  for  public  travel,  except  Third 
street  across  the  seven  tracks  of  the  Northwestern,  to 
which  I  have  above  referred,  making  this  one  of  the  most 
important  highways,  inasmuch  as  it  provides  the  only 
route  from  the  city  south  for  the  general  public.  To 
place  an  electric  railway  in  this  street  through  this  sub- 
way under  the  Northwestern  tracks  would  be  to  impose 
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a  burden  upon  the  traveling  public  and  upon  the  citizens 
of  Geneva  which  should  not  be  permitted  if  there  is  any 
possible  way  to  avoid  it.  This  under-crossing"  is  not  a 
straight  one.  On  the  contrary,  a  pretty  sharp  curve  oc- 
curs in  the  highway  just  at  that  point  and  extends  to  the 
south,  where  the  street  swings  around  into  the  public 
highway.  The  abutments  at  the  subway  cut  off  the  view 
both  ways, — that  is,  the  view  of  a  person  traveling  on  the 
road  going  south  and  approaching  the  subway  would  be 
cut  off  as  against  an  electric  car  approaching  the  sub- 
way from  the  south,  and  vice  versa,  I  would  regard  the 
construction  of  an  electric  railway  along  First  street, 
through  the  subway  and  along  Bridge  street,  as  a  very 
serious  burden  upon  the  traveling  public  along  the  street. 

"Leaving  the  whole  question  of  the  exit  of  the  rail- 
way from  Geneva,  I  am  of  the  opinion  that  the  location 
selected  by  the  company  is  the  only  proper  one  and  the 
only  feasible  and  practicable  one,  having  in  view  the  suc- 
cessful operation  of  the  railway,  and  especially  having 
in  view  the  rights  of  the  traveling  public  either  upon  the 
cars  of  the  company  or  upon  the  street. 

"There  is  another  railroad  crossing  a  short  distance 
south  of  Geneva  where  the  highway  passes  over  what  is 
known  as  the  Aurora  branch  of  the  Chicago  and  North- 
western. It  is  a  single  track  road,  which  I  observed  to 
be  in  constant  use  by  trains.  This  crossing  is  especially 
dangerous  because  of  the  fact  that  trains  approaching 
the  crossing  from  the  west  round  a  sharp  curve  which 
cuts  off  the  view,  and  a  person  standing  at  the  crossing 
or  near  it  cannot  see  approaching  trains  from  that  direc- 
tion. I  observed  at  that  point  there  is  a  heavy  grade 
upon  the  steam  road,  which  would  be  an  additional  ele- 
ment of  danger.  While  I  do  not  consider  this  crossing 
nearly  so  dangerous  as  the  one  in  Geneva,  I  consider  it 
highly  objectionable,  and  if  any  other  way  is  possible 
I  would  say  that  it  ought  to  be  selectied,  even  though  it 
should  involve  considerable  extra  cost  to  the  railway. 
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In  fact,  I  may  say  that  while  g^rade  crossings  are  used 
and  are  obliged  to  be  used  in  cities,  and  to  some  extent 
in  the  country,  past  experience  shows  that  the  dangers 
attendant  upon  such  crossings  should  be  avoided  wher- 
ever it  is  possible  to  do  so.  In  cities  ordinarily  it  is  not 
possible,  and  the  danger  must  be  met  as  well  as  can  be 
by  the  employment  of  care  in  the  use  of  such  crossings; 
yet  we  know  that  it  is  impossible  to  expect  the  employ- 
ment of  care  always  and  under  all  circumstances,  and 
whatever  may  be  said  theoretically  about  such  crossing's, 
we  know  that  practically  they  are  very  dangerous. 

**Looking  over  so  much  of  this  location,  beginning  at 
Geneva  and  going  southward,  as  seems  to  be  involved  in 
this  i:)resent  inquiry,  I  do  not  wish  to  be  understood  as 
saying  that  the  grade  crossing  of  the  seven  tracks  at 
Geneva  and  the  grade  crossing  of  the  Aurora  branch  of 
the  Northwestern  alone  necessitate  the  deflection  of  the 
location  from  the  highway,  but  coming  now  to  that  por- 
tion of  the  highway  lying  between  those  two  points  the 
questions  involved  in  the  location  are  very  plain.  The 
location  in  the  highway  involves  the  use  of  a  grade  of 
five  feet  to  the  hundred,  or  thereabouts,  for  some  seven 
hundred  feet,  and  if  the  grade  crossing  were  to  be  avoided 
and  the  Bridge  street  line  is  also  to  be  avoided,  as  in  my 
opinion  they  should  be,  it  further  involves  the  introduc- 
tion of  a  curve,  with  a  radius  of  from  one  hundred  and 
twenty-five  feet  to  one  hundred  and  fifty  feet,  just  at  the 
foot  of  this  grade.  After  going  over  the  highway  and 
looking  into  the  matter  carefully,  I  am  of  the  opinion 
that  the  only  feasible  and  practicable  route  between 
these  two  points  is  the  one  selected  by  the  company. 
Grades  of  five  per  cent  are  in  frequent  use  upon  electric 
railways.  I  am  operating  a  railway  with  heavier  grades 
than  that,  but  their  use  is  very  dangerous,  especially 
under  certain  conditions  of  the  track,  generally  depend- 
ent upon  the  state  of  the  weather.  A  grade  of  that  kind, 
in  and  of  itself,  is  a  very  objectionable  part  of  an  electric 
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railway.  No  system  of  brakes  has  yet  been  introduced 
which  will  absolutely  prevent  a  car  from  sliding  upon 
such  a  grade.  While  this  sliding*  often  happens  without 
causing  injury,  yet  it  is  liable  to  result  in  serious  injury, 
and  frequently  does  so.  But  with  the  introduction  of  a 
sharp  curve  at  the  bottom  of  such  a  grade  the  danger  is 
greatly  increased.  If  a  car  should  get  beyond  control 
on  such  a  grade,  (as  might  often  happen  and  does  often 
happen  owing  to  the  failure  of  the  brakes  to  act,  or,  in 
acting,  their  failure  to  hold  the  car,  and  owing  to  the 
failure  of  the  current  and  inability  to  reverse  the  car,  or, 
even  if  all  should  work  properly,  the  car,  under  certain 
conditions,  might  easily,  and  of  ten.  does,  slide,)  it  would 
leave  the  track  at  the  curve.  The  surface  of  the  ground 
at  this  point  is  broken  by  a  ravine,  and  the  sliding  of  a 
car  down  that  grade  and  its  leaving  the  curve  would 
doubtless  precipitate  it  into  the  ravine  and  cause  serious 
accident.  It  seems  to  me  that  the  location  of  this  grade, 
with  a  curve  at  the  foot,  under  the  conditions  existing  at 
this  point,  makes  that  location  inadmissible. 

"I  have  examined  the  two  proposed  locations, — the  one 
proposed  by  the  railway  company  over  private  grounds, 
avoiding  the  two  railway  crossings,  and  the  othA*  along 
the  highway, — and  looking  at  the  question,  considering 
the  effect  upon  the  owners  of  private  property,  and  also 
with  reference  to  the  convenience  and  safety  of  the  pub- 
lic using  the  highway  and  the  convenience  and  safety  of 
the  i^ublic  using  the  electric  railway,  I  have  come  to  the 
conclusion  that  the  line  proposed  by  the  railway  over 
private  property  is  the  only  proper  and  practicable  loca- 
tion from  these  different  points  of  view.  The  gradients 
are  excellent.  No  sharp  curves  are  involved.  It  will  be 
entirely  safe  and  free  from  avoidable  danger." 

The  statements  made  by  this  witness  are  fully  and 
repeatedly  corroborated  in  the  afGidavits  of  the  other 
twenty -six  witnesses  for  appellant,  half  of  whom,  at  least, 
have  made  actual  inspection  of  the  premises  and  the 
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others  have  familiarized  themselves  with  the  location  by 
examination  of  the  map  and  profile  in  evidence,  the  cor- 
rectness of  which  is  not  disputed.  On  the  question  of 
excessive  gradients  and  g^rade  crossings  of  electric  and 
steam  railroads  the  witnesses  on  behalf  of  appellant  are 
unanimous  in  their  condemnation  of  both  when  they  can 
possibly  be  avoided,  and  the  evidence  as  to  the  danger- 
ous character  of  grade  crossings  is  corroborated  by  five 
of  the  witnesses  for  appellees.  The  evidence  of  expert 
witnesses  is  always  more  or  less  argumentative, — per- 
haps more  so  when,  as  in  this  case,  it  is  given  in  the  form 
of  ex  parte  affidavits;  but  from  the  facts  stated  and  the 
opinions  given  by  all  the  witnesses  it  is  impossible  to 
escape  the  conclusion  that  by  the  clear  preponderance 
of  the  evidence  such  a  necessity  for  tlie  condemnation  of 
private  property  by  street  car  companies  as  is  contem- 
plated by  the  statute  has  been  established  by  the  peti- 
tioner in  this  cause. 

The  point  is  made  by  counsel  for  appellees  that  even 
if  a  necessity  for  the  departure  from  the  highway  has 
been  shown,  it  does  not  appear  that  a  return  thereto  can 
not  be  made,  and  thereby  the  condemnation  of  .at  least  a 
part  of  the  land  in  question  be  avoided.  With  the  legal 
ground  of  the  proposition  we  fully  agree.  That  is  to  say, 
if  under  our  construction  of  the  statute  a  necessity  for 
departing  from  public  streets  or  roads  arises  in  the  con- 
struction of  street  railways,  a  return  to  the  public  high- 
way must  be  made  as  soon  as  the  same  can  be  practicably 
done.  The  facts  in  this  case,  howeyer,  show  that  a  re- 
turn to  the  highway  was  impracticable,  and  we  are  unable 
to  agree  with  counsel  in  the  contention  that  the  evidence 
fails  to  show  that  a  return  to  the  public  highway,  after 
leaving  it,  could  not  reasonably  be  made. 

We  are  of  the  opinion  that  under  the  evidence  in  this 
case  the  petitioner  below,  appellant  here,  established  its 
right,  under  the  law,  to  condemn  the  property  sought  to 
be  taken,  as  described  in  its  petition,  and  that  the  circuit 
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court  erred  in  its  judg-ment  denyinjj  it  that  relief.  That 
judgment  will  accordingly  be  reversed  and  the  cause  will 
again  be  remanded,  with  directions  to  proceed  in  con- 
formity with  the  views  herein  expressed. 

Ileversed  and  remanded, 

Mr.  Justice  Magruder:  I  dissent  from  this  opinion 
in  toto, — both  the  reasoning  of  the  opinion  and  the  con- 
clusion reached  by  it. 


John  N.  Mason  et  al.  m  ^\ 


V, 
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e20a  •540J 
Opinion  fikd  February  17, 1899—Behearing  denied  April  7, 1899, 

1.  Drainage — city  may  create  drainage  district  independently  ofDraitir 
age  act  of  1885,  By  virtue  of  the  provisions  of  clauses  13  and  29  of 
section  1  of  article  5  of  the  City  and  Villag^e  act  of  1872,  (Rev.  Stat. 
1874,  pp.  220,  221,)  a  city  may  construct  a  drainag^e  system  in  a  dis- 
trict having  its  limits  bounded  by  ordinance,  independently  of  the 
Drainage  act  of  1885.    (Laws  of  1885,  p.  60.) 

2.  Spectal  assessments— ^/len  property  not  on  line  of  main  sewer 
may  be  assessed.  Property  not  abutting  on  the  line  of  a  main  sewer 
may  be  assessed  to  the  extent  of  its  benefits  if  it  is  within  the  de- 
fined limits  of  a  district  having  the  right  to  drain  into  the  sewer, 
or  some  provision  is  made  securing  that  right  to  the  property. 

3.  Same — drainage  assessment,  under  general  Jaw,  may  be  divided,  A 
special  assessment  for  a  drainage  improvement  in  a  district  cre- 
ated under  the  provisions  of  the  City  and  Village  act  of  J.872  and 
its  amendments  may  be  divided  into  installments.  {City  of  Charleston 
V.  Caille,  166  111.  487,  and  Andrews  v.  Peo^jle,  173  id.  123,  distinguished.) 

Magruder,  J.,  dissenting. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Orrin  N.  Carter,  Judge,  presiding*. 

Harvey  Mitchell  Harper,  for  plaintiffs  in  error. 

Charles  S.  Thornton,  Corporation  Counsel,  and 
G.  W.  Ambrose,  for  defendant  in  error. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  county  court  of  Cook  county  confirmed  a  special 
assessment,  collectible  in  five  annual  installments,  levied 
by  the  city  of  Chicago  upon  the  property  of  the  plaintiffs 
in  error  for  the  purpose  of  paying  for  a  system  of  main 
sewers  in  South  Forty-fifth  avenue  and  other  streets  in 
said  city.  This  writ  of  error  seeks  to  review  that  judgment. 

The  ordinance  for  the  improvement  was  passed  by  the 
city  council  March  25,  1895.  The  first  section  describes 
the  location  of  the  sewers,  with  their  dimensions,  manner 
of  construction,  grades,  catch-basins,  man-holes  and  house 
connections.  The  second  section  describes  certain  terri- 
tory, including  premises  not  adjoining  the  sewers,  and 
declares  such  territory  to  be  a  drainage  district  for  the 
purposes  of  said  improvement.  By  the  fifth  section  the 
special  assessment  is  divided  into  five  installments,  and 
the  objection  to  the  judgment  is  based  on  this  section, 
which  is  claimed  to  be  invalid  for  want  of  power  in  the 
city  to  so  divide  the  assessment.  This  claim  is  based 
upon  the  assertion  that  the  city,  in  building  these  sewers, 
proceeded  under  and  by  virtue  of  the  act  entitled  "An  act 
to  vest  the  corporate  authorities  of  cities  and  villages 
with  power  to  construct,  maintain  and  keep  in  repair 
drains,  ditches,  levees,  dykes  and  pumping  works  for 
drainage  purjwses,  by  special  assessment  ui)on  the  prop- 
erty benefited  thereby,"  in  force  July  1,  1885.  (Laws  of 
1885,  p.  60.)  If  it  is  true  that  the  authority  to  build  the 
sewers  was  derived  from  that  act  and  the  city  had  no 
power  to  provide  for  the  improvement  except  under  the 
authority  thereby  conferred,  then  the  provision  for  a  divi- 
sion into  installments  was  invalid  and  without  authority 
of  law.  {Clti/  of  Charleston  v.  Cadle,  166  111.  487;  Andrews  v. 
People,  173  id.  123;  City  of  Charleston  v.  Johnston,  170  id.  336.) 
Under  that  act  there  is  no  power  to  divide  an  assessment 
into  annual  installments.  It  does  not  appear  to  us,  how- 
ever, that  the  city  was  acting  under  that  statute,  and  it 
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had  ample  author! ty^  for  the  ordinance  and  making"  the  im- 
provement without  it.  By  the  general  act  of  1872  for  the 
incorporation  of  cities,  villages  and  towns,  under  which 
the  city  of  Chicago  is  organized,  full  power  is  given  to 
make  such  an  improvement  as  this  and  to  pay  for  it  by 
special  assessment,  and  the  power  has  been  exercised  by 
that  city  and  every  other  city  so  organized  which  saw 
fit  to  do  so.  By  the  thirteenth  clause  of  section  1  of  ar- 
ticle 5  of  that  act  power  is  given  to  regulate  the  building 
and  repairing  of  sewers,  tunnels  and  drains  in  the  streets, 
and  by  the  twenty-ninth  clause  authority  is  conferred  to 
construct  and  keep  in  repair  culverts,  drains,  sewers  and 
cesspools,  and  to  regulate  the  use  thereof.  The  city  had 
authority,  under  the  same  act,  to  provide  for  the  drain- 
ing or  filling  of  ponds  on  private  property  whenever  nec- 
essary to  prevent  or  abate  nuisances;  but  the  power  was 
a  limited  one,  and  the  act  of  1885  conferred  a  broader  au- 
thority to  construct  drains,  ditches,  levees  and  dykes,  to 
erect  pumping  works  and  to  acquire  the  necessary  lands 
and  machinery  for  such  purposes,  and  to  otherwise  pro- 
vide for  draining  lands.  That  act  also  vested  the  corpo- 
rate authorities  with  power  to  keep  in  repair  such  drains, 
ditches,  levees,  dykes,  pumping  works  and  machinery, 
and  such  drainage  improvement,  by  special  assessment 
not  oftener  than  once  in  any  one  year.  While  this  act 
increased  the  power 'of  cities  to  Inaugurate  schemes  of 
land  drainage,  it  was  wholly  unnecessary  to  confer  power 
for  building  sew^ers  in  streets,  with  house  connections, 
man-holes,  catch-basins,  and  the  usual  appurtenances  of 
such  an  improvement.  In  acting  under  their  general 
powers  in  respect  to  sewers  and  sewerage  it  has  always 
been  customary  to  build  main  sewers  in  certain  streets, 
with  lateral  branches  draining  into  them,  so  as  to  benefit 
the  whole  district  reached  by  that  means.  Property  not 
on  the  line  of  a  main  sewer  may  be  benefited  by  bringing 
an  outlet  for  sewerage  nearer  to  the  property;  but  we 
held  in  the  case  of  2'itle  Ouarantee  and  Trust  Co.  v.  City  of 
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CJncago,  162  111.  505,  that  in  order  to  assess  such  property 
a  district  must  be  desig'nated  which  will  have  a  right  to 
drain  into  the  sewer,  or  some  provision  must  be  made 
which  will  give  the  property  the  benefit  of  such  sewer. 
That  is  all  that  appears  to  have  been  done  here.  Certain 
territory  was  designated  as  a  district  for  the  purpose  of 
this  system  of  sewers,  so  that  property  not  contij^^uous  to 
the  main  sewer  might  be  assessed  and  the  owners  assured 
that  it  would  be  an  outlet  for  sewerage  from  their  prop- 
erty. The  fact  that  the  ordinance  terms  the  territory  a 
drainage  district  for  the  purposes  of  the  sewers  has  no 
tendency  to  show  that  the  city  proceeded  under  the  act  of 
1885.  Neither  that  act  nor  the  general  act  says  anything 
about  drainage  districts,  and  the  creation  of  a  district  is 
only  necessary  under  either  to  fix  the  bounds  of  property 
entitled  to  the  benefits  of  the  improvement.  Gray  v.  Toion 
of  Cicero,  177  111.  459. 

The  city  of  Charleston  undertook  to  improve  certain 
territory  within  its  corporate  limits  by  draining  the  lands 
under  the  authority  of  the  act  of  1885,  and  we  decided 
that  the  assessment  could  not  be  divided  into  install- 
ments under  that  act.  In  Andrews  v.  People^  svpra,  counsel 
did  not  point  out  any  other  act  containing  authority  for 
the  improvement,  and  it  was  assumed  that  the  city  pro- 
ceeded under  the  act  of  1885.  In  this  case  there  is,  as  we 
have  said,  ample  authority  outside  of  that  act,  and  this 
ordinance  does  not  seem  to  have  been  passed  in  pursu- 
ance of  it,  but  under  the  general  act  of  incorporation.  Its 
provisions  are  for  the  building  of  ordinary  sewers,  with 
the  usual  house  connections,  such  as  were  built  and  paid 
for  by  special  assessment  for  a  long  period  of  years  be- 
fore the  statute  of  1885  was  enacted.  Under  such  general 
act  there  is  no  question  of  the  power  of  the  city  to  divide 
the  special  assessment  into  installments. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Magruder,  dissenting. 
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William  P.  Hammond  et  al, 

V, 

The  People  op  the  State  op  Illinois,  for  use,  etc. 

Opinion  filed  February  2Sy  1899 — BeJiearing  denied  April  7, 1899, 

1.  Jurisdiction— :/nrw(Zirtjon  of  ctnirt  in  proceeding  t/)  foreclojie  tax 
lien  does  not  end  with  decree.  The  jurisdiction  of  a  court  of  equity  in 
a  proceeding  to  foreclose  a  lien  for  drainage  assessment  does  not 
end  with  the  decree  of  sale,  but  as  long-  as  the  cause  is  pending*  the 
court  may  approve  a  deed  made  under  the  decree  and  put  the  pur- 
chaser in  possession,  if  there  has  been  proper  notice  and  demand. 

2.  Judicial,  sales — honafi/le  purchaser  not  affected  by  errors  in  pro- 
ceedings leading  to  decree.  In  the  absence  of  fraud  or  collusion  in  th£ 
procurement  of  a  decree  of  sale  for  taxes,  a  bona  fide  purchaser 
in  good  faith  for  value  cannot  be  disturbed  or  divested  of  his  title 
because  of  error  in  the  decree  under  which  the  sale  was  made. 

Appeal  from  the  Circuit  Court  of  Hancock  county; 
the  Hon.  Charles  J.  Scofield,  Judge,  presiding*. 

Manier,  Miller  &  Williams,  Truman  Plantz,  and 
O'Harra  &  Scofield,  for  appellants. 

William  N.  Grover,  for  the  People. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  approving  a  deed 
made  under  a  judicial  sale  in  a  proceeding  to  foreclose 
for  delinquent  drainage  assessments  and  taxes,  and  an 
order  directing  possession  of  the  premises  so  sold  to  be 
delivered  to  the  purchaser. 

A  bill  was  filed  under  section  253  of  the  Revenue  act, 
under  which  a  decree  for  foreclosure  was  entered  against 
certain  land  of  appellants  for  delinquent  drainage  assess- 
ments and  other  taxes.  A  sale  was  made  under  this  de- 
cree and  a  certificate  was  issued  to  the  purchaser,  Oliver 
J.  Bailey.  Shortly  before  the  time  of  redemption  expired 
the  defendants  to  that  decree  sued  out  from  this  court 
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a  writ  of  error  to  review  the  proceedings  in  that  record. 
The  same  was  not  made  a  supersedeas.  At  the  expiration 
of  the  time  of  redemption  the  purchaser  procured  a  deed 
and  entered  a  motion  for  an  order  confirming  the  same, 
and  asking  that  the  possession  of  the  land  so  sold  un- 
der such  judicial  sale  be  delivered  to  him.  The  circuit 
court  approved  the  deed  and  allowed  the  motion,  order- 
ing that  the  defendants,  and  all  persons  claiming  under 
them  at  the  time  of  the  commencement  of  the  proceed- 
ings or  since,  be  ordered  to  surrender  and  deliver  to  the 
purchaser  the  possession  of  the  lands  so  sold.  Prom  these 
orders  an  appeal  was  prosecuted,  in  which  it  was  urged 
the  court  had  no  jurisdiction  of  the  subject  matter  under 
the  section,  and  hence  had  no  power  to  make  any  order 
affecting  ai)pellants  or  to  order  the  possession  of  the 
lands  surrendered  to  the  purchaser,  and  that  even  if  the 
court  had  jurisdiction  it  ended  with  the  decree  of  sale, 
and  therefore  it  was  error  to  enter  such  orders.  On  the 
writ  of  error  so  sued  out  of  this  court  it  was  held  in 
Hammond  v.  People,  169  111.  545,  that  the  decree  was  for 
too  great  a  sum  and  the  same  was  modified. 

The  propositions  presented  by  appellants  on  this  ap- 
peal cannot  be  sustained.  The  statute  expressly  gives 
the  court  jurisdiction  to  foreclose  for  taxes  of  this  char- 
acter. {Hammond  v.  People,  supra,)  So  long  as  the  pro- 
ceeding is  pending  before  a  court  of  chancery  that  court 
has  jurisdiction  and  power  to  approve  a  deed  made  un- 
der such  decree,  and  to  carry  out  its  decree  by  placing 
the  purchaser  in  possession,  where  there  has  been  proper 
notice  and  demand  for  possession.  Under  a  judicial  sale, 
where  a  bqnaflde  purchaser  has  been  guilty  of  no  fraud 
or  collusion  in  the  procurement  of  the  decree  or  in  a  sale 
thereunder,  but  purchases  in  good  faith  for  value,  he  can 
not  be  disturbed  or  divested  of  his  title  because  of  error 
in  the  decree  under  which  the  sale  was  made.  Wadliams 
V.  Gay,  73  111.  415;  Sibert  v.  Thorp,  77  id.  43;  Swift  v.  Yana- 
way,  153  id.  197. 
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We  are  not  called  upon  in  this  proceedings  to  pass  on 
a  question  of  title,  nor  determine  the  absolute  rights  of 
the  parties  under  this  deed.  The  court  had  jurisdiction 
of  the  subject  matter  and  could  approve  the  deed,  and 
on  sucH  approval  was  authorized  to  direct  possession  to 
be  delivered  thereunder. 

The  order  and  decree  of  the  circuit  court  of  Hancock 
county  are  affirmed.  ^^^^^^  ^^^^ 


The  Connecticut  Mutual  Life  Insurance  Company 

V. 

The  City  of  Chicago. 

Opinion  filed  February  22, 1899— Rehearing  denied  April  7, 1899, 

This  case  is  controlled  by  the  decision  in  Holden  y.City  of  Chicago, 
172  111.  263. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Orrin  N.  Carter,  Judge,  presiding. 

E.  Parmalee  Prentice,  for  plaintiff  in  error. 

Charles  S.  Thornton,  Corporation  Counsel,  John 
A.  May,  and  Armand  P.  Teefy,  for  defendant  in  error. 

Per  Curiam:  The  ordinance  providing  for  the  im- 
provement and  the  special  assessment  complained  of  in 
this  case  is  the  same  as  the  one  held  insufficient  in  Holden 
v.City  of  Chicago,  172  111.  263.  We  see  no  sufficient  reason 
for  overruling  that  case,  and  it  must  control  this. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Bevei^sed  and  remanded. 
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"178    506 
88a  276  rpjjj,   LaKE   SHORE  AND   MICHIGAN 'SOUTHERN   RY.  CO. 

1178      506 
|lOOa    612;  ^• 

The  National  Live  Stock  Bank  of  Chicago. 

Opinion  filed  February  17, 1899 — Behearing  denied  April  7, 1899, 

1.  Carriers — delivery  to  carrier  is  ordinarily  conMnujtive  delivery  to 
consignee,  A  delivery  of  gfoods  to  a  common  carrier  consigned  to  a 
particular  person,  without  specific  directions  different  from  ordi- 
nary usafife,  is  a  constructive  delivery  to  the  consignee. 

2.  Same — on  delivenj  to  carrier  property  vests  in  consignee  sidfjeci  to 
stoppage  in  transitu.  By  the  delivery  of  g-oods  to  a  common  carrier 
consigned  to  a  particular  person  without  restriction,  the  property 
in  the  goods  vests  in  the  consig-nee  so  far  as  the  consignor  is  con- 
cerned, subject  only  to  the  latter's  right  of  stoppag'e  in  transUiL 

3.  Same — a^ent  of  consicfnee  cannot  exercise  right  of  stoppage  in  transitu 
for  third  person.  A  purchasing  agent  who  has  forwarded  the  g'oods 
to  his  principal,  as  consignee,  without  restriction,  cannot  exercise 
the  right  of  stoppage  in  traimtu  by  authorizing  a  chang^e  in  billing^ 
directions  so  as  to  substitute  a  third  person  as  consig'nee,  in  order 
to  g^ive  such  person  a  lien  on  the  goods. 

4.  Same — when  a  carrier  is  not  liable  on  common  counts  for  faihire  to 
deliver.  A  bank,  knowing  that  cattle  purchased  by  an  agrent  have 
been  forwarded  to  the  principal,  as  consig'nee,  without  restriction, 
does  not,  by  obtaining  a  bill  of  lading  therefor  as  shipper  substitut- 
ing itself  as  consig'nee  in  order  to  secure  money  advanced,  acquire 
a  right  of  action  ag-ainst  the  carrier,  under  the  common  counts,  for 
failure  to  deliver  the  cattle  according*  to  the  bill  of  lading,  where 
the  latter  are  delivered  as  first  billed. 

5.  Same — a  bill  of  lading  may  be  contradicted  by  parol.  A  bill  of 
lading,  in  so  far  as  it  is  a  receipt  for  goods,  may  be  explained  or 
contradicted  by  parol  evidence. 

6.  Same — a  carrier  may  defend  suit  for  non^delivery  by  shotcing  it  rr- 
ceived  no  goods  from  plaintiff.  In  an  action  under  the  common  counts 
on  a  bill  of  lading  for  failure  to  carry  and  deliver  the  property,  the 
carrier  may  show  in  defense  that  no  property  was  received  from 
the  plaintiff,  but  that  the  bill  of  lading  was  issued  to  him  after  the 
property  had  been  received  from  a  third  person  and  was  already  in 
transit,  consigned  without  restriction  to  the  true  owner,  to  whom 
it  was  delivered. 

7.  Sam^k— when  carrier  is  not  estopped  to  contradict  bill  of  lading  though 
money  was  advanced  thereon.  A  carrier,  having  issued  a  bill  of  lading 
for  goods  shipped  by  a  purchasing  agent  to  his  principal,  is  not 
estopped  to  deny  the  receipt  of  the  goods  from  the  bank,  although 
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the  latter  advanced  money  on  the  strength. of  the  bill  of  lading, 
where  the  bank  was  aware,  when  it  obtained  the  bill  of  lading,  that 
the  property  was  already  in  transit,  consigned  to  the  principal, 
without  restriction. 

L.8,d'M.S.  Ry,Co,v,Nat  Live  Stock  Bank,59  111.  App.451,  reversed. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Jonas  Hutchinson, 
Judge,  presiding. 

Winston  &  Meagher,  and  Pliny  B.  Smith,  for  ap- 
pellant: 

A  bill  of  lading,  although  signed  by  the  agent  of  the 
carrier,  when  the  goods  have  not  been  received  by  the 
carrier  for  shipment,  does  not  bind  the  carrier.  Qrant  v. 
Nortvay,  70  Eng.  C.  L.  6(55;  Hubbersty  v.  Ward,  8  Exch.  330; 
Brotim  V.  Potaell,  L.  R.  10  C.  P.  562;  Friedlandei*  v.  Railway 
Co,  130  U.  S.  417;  Coleman  v.  Riches,  29  Eng.  L.  &  Eq.  323; 
The  Lady  Franklin,  8  Wall.  325;  Pollard  v.  Vintmi,  105  U.  S.  7; 
Schooner  Freeman  v.  Buckivgham,  18  How.  182;  Raihoay  Co. 
V.  Knight,  122  U.  S.  79;  Robinson  v.  Railroad  Co,  9  Fed.  Rep. 
129;  The  Loon,  7  Blatch.  246;  Railroad  Co.  v.  Wilkens,  44  Md. 
11;  Lazard  v.  Transportation  Co.  26  Atl.  Rep.  897;  Fellows  v. 
Steamer  Powell,  16  La.  Ann.  316. 

The  recitals  of  a  bill  of  lading  may  be  explained, 
modified  and  even  absolutely  contradicted  by  parol  proof. 
Bissell  V.  Price,  16  111.  409;  Railroad  Co.  v.  Cobb,  72  id.  148; 
Walla^ce  v.  Long,  8  111.  App.  504;  The  Lady  Franklin,  8  Wall. 
325;  Sears  v.Wingate,  3  AUer],10ii;  Hutchinson  on  Carriers, 
sec.  122;  Dean  v.  King,  22  Ohio  St.  119;  Strong  v.  Railroad 
Co.  15  Mich.  215. 

Actual  delivery  by  a  common  carrier  to  the  true  owner 
of  the  property  (the  subject  of  affreightment)  is  a  perfect 
defense  to  an  action  by  the  shipper  of  such  property.  In 
other  words,  a  bailee  may  show  the  jus  tertii  to  be  in  an- 
other; and  a  delivery  to  the  true  owner  of  the  property 
(the  subject  of  affreightment)  is  a  good  defense  to  an  ac- 
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tion  by  the  bailor.  The  Idaho,  3  Otto,  575;  Westei-n  Trans. 
Co.  V.  Barber,  56  N.Y.  544;  Midlins  y.CJiickering,  110  id.  513; 
Railroad  Co.  v.  Wireinan,  88  Pa.  St.  265;  Porter  on  Bills  of 
Lading,  sec.  461. 

Gardner  &  McPadon,  also  for  appellant: 

A  carrier  having  issued  to  a  party  a  shipping  receipt 
for  certain  goods,  may  show  that  the  shipper  had  no  such 
goods  as  receipted  for.    Porter  on  Bills  of  Lading,  sec.  15. 

The  authority  of  the  agent  of  a  carrier  to  bind  the 
latter  is  subject  to  this  important  limitation,  of  which 
the  public  is  held  to  have  notice:  that  he  is  only  author- 
ized to  issue  bills  of  lading  for  goods  actually  received, 
and  that  a  bill  of  lading  issued  for  goods  which  have 
never  been  placed  in  the  hands  of  the  carrier  is  abso- 
lutely void,  even  in  the  hands  of  one  who  has  advanced 
money  upon  it  in  good  faith  and  without  notice.  Porter 
on  Bills  of  Lading,  sec.  167. 

The  carrier  is  not  bound  by  a  bill  of  lading  or  shipping 
receipt  issued  by  its  agent  unless  when  goods  have  been 
actually  delivered  to  the  carrier  by  the  person  to  whom 
the  same  is  issued.  Friedlander  v.  Railroad  Co.  130  U.  S. 
416;  Pollard  v.  Vinton,  105  id.  7;  Grant  v.  Nonoay,  10  C.  B. 
665;  Bank  v.  Laveille,  52  Mo.  380;  Bank  v.  Waldbridge,  19 
Ohio  St.  419;  Dean  v.  King,  22  id.  119;  Sears  v.  Wingate,  3 
Allen,  103;  FeUoios  v.  Steamer  Powell,  16  La.  Ann.  316. 

The  right  of  stoppage  in  transitu  is  confined  to  the 
unpaid  vendor,  factor  or  agent  who  virtually  stands  in 
that  relation  to  the  goods;  but  a  mere  surety  for  the 
goods,  or  one  who  claims  a  lien  upon  them  for  money 
expended  thereon,  has  no  such  right.  Hutchinson  on 
Carriers,  sec.  409. 

Peckham  &  Brown,  for  appellee: 

A  carrier  who  issues,  through  his  agent  for  that  pur- 
pose, a  bill  of  lading  for  goods  which  have  been  received, 
is  bound  to  a  holder  named  in  such  bill,  who  has  in  good 
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faith  advanced  money  on  the  strength  of  it,  to  deliver 
the  goods  according  to  the  terms  of  the  bill.  Hutchinson 
on  Carriers,  sec.  130;  Bank  v.  Bisselly  72  N.  Y.  615;  Bank  v. 
Railroad  Co.  44  id.  136;  Furman  v.  Railroad  Co.  106  id.  579; 
Armour  v.  Railroad  Co.  65  id.  Ill;  The  Thames,  14  Wall.  98; 
Railroad  Co.  v.  Bank,  123  U.  S.  727. 

A  carrier  of  goods  is  estopped  to  contradict  the  bill 
of  lading  or  shipping  receipt  issued  by  his  agent  for  that 
purpose,  as  against  a  party  named  therein  who  has  in 
good  faith  advanced  money  in  reliance  on  it.  Armour  v. 
Railroad  Co.  65  N.  Y.  Ill;  Northern  Trans.  Co.  v.  McCleary, 
66  111.  233;  Railroad  Co.  v.  Lamed,  103  id.  293;  Coventry  v. 
Raihvay  Co.  11  Q.  B.  Div.  776;  lloivard  v.  Tucker,  1  B.  &  A. 
712;  Brooke  v.  Railroad  Co.  108  Pa.  St.  529. 

The  defendant,  being  lawfully  in  charge  of  cattle  in 
which  the  plaintiff  had  the  property  by  reason  of  its 
advances  made  on  them,  was  bound  to  deliver  them,  in 
accordance  with  the  receipts  held  by  it,  to  the  plaintiff, 
no  matter  whether  it  originally  received  them  from  the 
plaintiff  or  not.  Blanchard  v.  Page,  8  Gray,  281;  Railroad 
Co.  V.  Bank,  123  U.  S.  727;  Bank  v.  Gillespie,  137  id.  411. 

A  consignor  of  goods  who  has  an  interest  therein  has 
the  right  to  change  their  destination  while  they  are  in 
transit,  and  it  is  the  duty  of  the  carrier  to  obey,  if  possi- 
ble, his  directions  for  that  purpose.  Lewis  v.  Railroad  Co. 
40  111.  281;  Blanchard  v.  Page,  8  Gray,  281;  Bank  v.  Gillespie, 
137  U.  S.  411;  Diversey  v.  Kellogg,  44  111.  114. 

To  be  named  as  consignee  in  the  record  or  memoran- 
dum of  a  shipment  of  itself  gives  no  rights  to  the  person 
so  named.  Allen  v.  Williams,  12  Pick.  297;  Bank  v.  Crocker, 
111  Mass.  163;  Bank  v.  Jones,  4  Comst.  497. 

In  Illinois  a  carrier  cannot  defend  against  the  holder 
of  the  bill  of  lading  by  showing  that  he  delivered  to  the 
true  owner.  Railroad  Co.  v.  Hemdon,  81  111.  143;  Story  on 
Bailments,  sec.  582. 

Nor  can  he  do  so  anywhere  unless  he  defends  in  the 
right  and  by  the  authority  of  such  true  owner,  and  there- 
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fore  not  unless  he  sets  up  the  defense  in  his  pleading". 
Dodge  v.  Meyer,  61  Cal.  405;  Biddle  v.  Bond,  6  Best  &  Sm.  224. 

Nor  can  he  so  defend  unless  such  delivery  was  made 
under  stress  of  paramount  title.     TJie  Idaho,  93  U.  S.  575. 

Nor  can  he  so  defend  if  he  has  bound  himself,  by  ex- 
press contract,  to  deliver  to  the  holder  of  the  bill,  on  the 
faith  of  T^hich  the  holder  has  advanced  money.  Biddle  v. 
Bond,  6  Best  &  Sm.  224;  Cheesman  v.  Exall,  6  Exch.  344; 
Hawes  v.  Watson,  2  B.  &  C.  540. 

Where  an  agent  who  has  made  a  cash  purchase  of 
chattels  for  his  principal  makes  a  contract  with  a  third 
party,  whereby  that  third  party  makes  good  the  checks 
which  have  been  given  in  payment,  and  in  consideration 
thereof  acquires  a  property  in  the  chattels  superior  to 
that  of  the  principal,  the  principal  has  no  right  to  repu- 
diate any  part  of  that  contract  unless  he  renounces  the 
whole  and  all  benefit  arising  from  it.  1  Am.  &  Eng.  Ency. 
of  Law,  434,  437,  note  1;  1  Parsons  on  Contracts,  50,  51; 
Insurance  Co,  v.  Leach,  19  111.  App.  151. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Michael  C.  Gillice  was  a  dealer  in  cattle  doing  busi- 
ness at  Jersey  City,  and  for  many  years  bought  cattle  at 
the  Union  Stock  Yards  at  Chicago,  through  various  mem- 
bers of  the  latter  association.  Hugh  Gillice  was  employed 
by  Michael  C.  Gillice  as  buyer  in  November,  1888.  In 
purchasing  for  Michael  C.  Gillice  Hugh  Gillice  was  in  the 
habit  of  endorsing  the  scale  tickets  about  as  follows: 

'^National  Live  Stock  Bank — Pay  account  M.  C.  Gillice  for 
cattle.  Hcan  Gillice.  " 

On  the  back  of  the  scale  ticket  would  be  endorsed  the 
weight  of  the  cattle  and  the  price  per  pound  at  which 
they  had  been  sold.  In  other  words,  on  the  back  of  the 
scale  tickets  which  designated  the  transaction  of  bargain 
and  sale  for  the  specific  cattle  purchased,  Hugh  Gillice, 
the  cattle  buyer,  would  give  what  amounted  to  a  check 
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upon  the  National  Live  Stock  Bank  and  against  the  ac- 
count or  credit  of  Michael  C.  Gillice.  This,  however,  was 
not  the  invariable  custom.  The  sellers  of  the  cattle  de- 
posited these  scale  tickets,  so  endorsed,  with  whatever 
bank  the  seller  happened  to  be  doing*  business,  and  the 
bank,  at  the  close  of  business  on  each,  day,  would  collect 
all  these  scale  tickets  which  had  been  paid  or  credited 
upon  the  pass-book  of  the  customer  by  the  bank  during 
the  day,  attach  the  scale  tickets  to  a  draft  drawn  by  the 
bank  upon  Michael  C.  Gillice,  or  whoever  had  purchased 
them,  and  forward  the  draft  for  collection  to  such  person. 
This  had  been  the  uniform  custom  of  business  for  ten  or 
twelve  years,  the  bank  debiting  Michael  C.  Gillice,  for 
the  time  being,  with  the  amount  paid  out  on  account  of 
these  scale  tickets,  which  were  merely  the  equivalent  of 
checks,  and  then  crediting  him  with  the  amount  of  the 
draft  drawn  on  him,  to  which  was  added  a  commission  for 
the  service  rendered.  In  this  way  the  bank  made  a  profit 
in  the  way  of  exchange,  being  one  dollar  a  thousand  of 
the  amount  of  the  scale  tickets  paid  by  it. 

In  the  usual  course  of  business,  and  covering  a  period 
of  some  days  prior  to  November  8,  1888,  299  cattle  had 
been  purchased  by  Hugh  Gillice,  and  the  sellers  of  these 
299  head  of  cattle  had  been  paid  the  purchase  price  there- 
of. As  to  60  head  Hugh  Gillice  gave  his  own  check  upon 
the  appellee  bank,  drawn  against  his,  Hugh  Gillice's,  own 
funds,  and  69  head  were  paid  for  by  the  Drovers'  Bank 
giving  the  sellers  thereof  credit  upon  the  scale  tickets 
deposited  in  that  bank  by  such  sellers.  Scale  tickets  rep- 
resenting 159  head  were  deposited  by  the  sellers  thereof 
with  the  appellee  bank  and  credited  up  at  various  times 
on  the  pass-books  of  the  sellers  so  depositing  with  the 
bank,  while  scale  tickets  for  11  head  were  first  depos- 
ited with  the  Drovers'  Bank  and  the  amount  represented 
thereby  subsequently  refunded  by  the  appellee  bank  to 
the  Drovers'  Bank.  The  299  head  of  cattle,  as  they  were 
severally  purchased,  were  delivered  to  Hugh  Gillice,  who 
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took  them  to  the  Lake  Shore  and  Michig-an  Southern  rail- 
road, had  them  loaded  ui>on  the  cars  of  the  compan}^  and 
shipped  to  New  York  City,  consigned  and  billed  to  Mich- 
ael C.  Gillice.  This  was  accomplished  at  about  half- past 
four  o'clock  in  the  afternoon  of  November  8,  1888.  Some 
time  after  this  had  been  done,  and  after  the  cattle  were 
on  the  way  east  to  Michael  C.  Gillice,  Roswell  Z.  Herrick, 
cashier  of  appellee  bank,  sought  to  procure  a  bill  of  lad- 
ing on  whatever  cattle  had  been  purchased  that  day  for 
Michael  C.  Gillice.  To  that  end  he  hunted  up  and  asked 
Hugh  Gillice  how  many  cattle  he  had  purchased  that  day 
for  Michael  C.  Gillice,  and  being  told  299,  he  went  to  the 
office  of  the  defendant,  meeting  there  Hugh  Gillice,  and, 
although  he  had  delivered  no  cattle  whatever,  procured 
two  shipping  receiiits  from  a  clerk  in  the  office  of  defend- 
ant, which  recited  that  defendant  had  received  in  appar- 
ent good  order  from  R.  Z.  Herrick,  cashier,  to  be  forwarded 
as  consigned  in  the  margin,  148  and  151  cattle,  respec- 
tively, more  or  less.  The  marks  in  the  margin  were: 
"R.  Z.  Herrick,  Cashier— Notify  M.  C.  Gillice,  New  York." 
The  cattle  in  question  were  delivered  in  due  course, 
and  in  accordance  with  the  consignment  and  billing  as 
originally  made,  to  Michael  C.  Gillice,  to  whom  they  were 
consigned.  Appellee  thereupon  brought  suit  against  ap- 
pellant, and  by  its  declaration  alleges  it  delivered  to  de- 
fendant 299  head  of  cattle  to  be  taken  care  of  and  safely 
and  securely  conveyed  to  the  city  of  New  York  and  there 
delivered  to  plaintiff  for  certain  rewards  to  be  paid,  and 
that  it  received  the  cattle  for  that  purpose  yet  did  not 
deliver  the  same,  but  the  same  were  lost  to  the  plaintiff. 
The  second  count  is  in  substance  the  same,  but  charging 
the  receipt  for  carriage  and  failure  to  deliver  148  head  of 
cattle.  The  third  count  is  the  same  as  the  second,  except 
it  counts  upon  the  receipt  and  failure  to  deliver  151  head 
of  cattle.  The  fourth  and  fifth  counts  charge,  in  sub- 
stance, that  in  consideration  plaintiff  had  caused  to  be 
delivered  to  defendant  other  goods  and  chattels  of  the 
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like  number,  quality,  description  and  value  as  in  the  first 
count  mentioned,  of  the  plaintiff,  to  be  taken  care  of  and 
safely  carried  to  and  delivered  at  New  York  for  the  plain- 
tiff, for  certain  reward  to  defendant  promised  to  be  paid, 
defendant  promised  plaintiff  to  take  care  of  said  goods 
and  chattels,  and  safely  to  carry  and  deliver  the  same 
for  the  plaintiff  in  a  reasonable  time,  but  although  the 
defendant  then  and  there  received  said  goods  and  chat- 
tels, and  although  a  reasonable  time  hath  elapsed,  yet 
defendant,  not  regarding  its  promise,  did  not,  nor  would 
within  such  reasonable  time,  safely  or  securely  carry  said 
goods  and  chattels  to  New  York  nor  there  deliver  the 
same  to  plaintiff,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  whereby  said  goods  and  chattels  were- 
wholly  lost  to  plaintiff. 

Herrick's  testimony  as  to  the  manner  in  which  the 
shipping  receipts  (the  instruments  sued  on)  came  to  be 
issued,  is  as  foUow^s:  "I  waited  until  the  close  of  busi- 
ness without  paying  any  of  these  tickets,  for  the  purpose 
of  seeing  what  amount  was  presented.  As  soon  as  our 
deposits  were  all  in — our  deposit  had  already  been  made 
— I  took  the  amount,  found  out  the  number  of  tickets  that 
they  represented  and  the  amount  involved  in  the  pay- 
ment, and  went  over  to  the  Lake  Shore  office  at  the  Union 
Stock  Yards  for  the  purpose  of  getting  a  bill  of  lading. 
I  did  not  know  how  many  cattle  had  been  purchased  at 
this  time,  and  I  found  Mr.  Hugh  Gillice  to  ascertain  what 
he  had  bought.  The  number  that  had  been  bought  that 
day  was  reported  to  be  299  cattle.  The  tickets  that  had 
been  presented  to  us  for  payment,  which  I  had,  did  not 
call  for  that  number.  I  asked  Mr. Vaughn,  the  agent,  for 
a  bill  of  lading  for  the  number  represented  by  the  amount 
represented  on  the  tickets  presented  that  day,  and  for 
the  balance  of  the  purchase  another  one,  for  the  purpose  of 
using  against  those  tickets  when  presented.  Mr.  Vaughn 
told  me  he  would  make  them  out  and  send  them  right 
over,  and  he  did.    Mr.  Vaughn  immediately  after  brought 
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over  the  bills  of  lading-  to-our  bank  and  office.  I  paid  the 
scale  tickets  that  were  presented  that  day,  and  drew,  or 
instructed  the  assistant  cashier  to  draw,  (which  he  did,)  a 
draft  for  the  amount  we  had  paid  that  day,  attaching  the 
bill  of  lading"  representing  that  number  of  cattle.  When 
I  went  to  the  office  of  the  Lake  Shore  road  Hugh  Gillice 
was  present  and  Mr.  Vaughn.  I  said  to  Hugh  Gillice, 
*If  we  pay  for  the  cattle  that  your  purchased  for  M.  C. 
Gillice  we  want  either  the  guaranty  of  some  bank  east, 
where  he  is  doing  business,  or  we  must  have  a  bill  of 
lading.  It  is  too  late  now, — there  isn't  time  enough  to 
get  a  guaranty, — and  I  want  a  bill  of  lading  for  these 
cattle  if  you  want  them  paid  for. 

Q.  "What  did  he  say,  as  nearly  as  you  can  remember  it? 

A.  "The  first  question  was,  *What  is  the  matter?'  I  re- 
peated what  I  had  said  about  what  the  requirement  of  the 
bank  was.  He  says,  *I  suppose  it's  all  right  if  you  say 
so.'    That  was  his  answer  to  me. 

Q.  "Why  did  you  take  those  two  bills  of  lading  for  the 
299  cattle  instead  of  taking  one  bill  of  lading? 

A.  "To  clean  up  whatever  business  we  had  presented 
for  that  day  and  in  order  to  do  that  and  facilitate  the 
moving  of  the  purchases  there,  and  we  were  satisfied  to 
pay  these  tickets  on  the  bill  of  lading  representing  the 
amount  of  cattle  we  had  paid  the  money  on,  and  asked 
the  agent  for  a  bill  of  lading  covering  that  number. 

Q.  "What  was  the  number? 

A.  "One  hundred  and  fifty-one  cattle. 

Q.  "Now,  why  did  you  take  one  for  148? 

A.  "There  was  that  amount  reported  to  me  by  Mr. 
Hugh  Gillice  as  being  purchased  over  and  above  what 
the  tickets  were  presented  for,  and  I  took  that,  antici- 
pating the  tickets  being  presented  after,  that  against 
them,  for  payment." 

In  addition  to  the  foregoing,  taken  from  Mr.  Herrick's 
testimony  in  chief,  he  said  on  cross-examination:  "I  as- 
certained the  number  of  cattle  bought,  that  had  been 
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shipped,  over  to  the  office,  forming-  299.  The  tickets  that 
bad  been  presented  to  us  by  our  customers  for  payment, 
amounting  to  the  amount  of  the  first  draft  and  calling* 
for  151  cattle,  that  didn't  cover  all  the  shipment.  My  pre- 
sumption was  that  the  balance  of  the  tickets  would  come 
in  the  next  day,  and  I  thought  it  would  be  a  business-like 
way  to  take  a  bill  of  lading  on  the  shipment  of  those  that 
we  actually  had,  go  back  and  make  a  credit  for  them,  and 
take  a  bill  of  lading  for  the  balance  of  the  299  head  and 
pay  the  tickets  against  them.  We  presumed  they  would  be 
presented.    That  was  my  reason  for  having  it  that  way." 

It  is  simply  idle  to  attempt  to  found  a  claim  of  title 
to  the  299  cattle  mentioned  in  the  shipping  receipts  on 
the  foregoing  testimony  of  the  bank's  officer.  The  cattle 
paid  for  by  Hugh  Gillice  were  a  part  of  those  for  which 
the  draft  was  drawn  on  Michael  C.  Gillice  and  credited 
Hugh  Gillice  for  the  amount  he  had  so  paid.  On  trial 
before  the  judge  without  a  jury  the  finding  and  judgment 
were  for  plaintiff  for  §13,607.64.  That  judgment,  on  ap- 
peal to  the  Appellate  Court  for  the  First  District,  was 
affirmed,  and  this  appeal  is  prosecuted. 

The  declaration  is  clearly  in  assumpsit  on  the  counts 
alleging  ow^nership  and  delivery  of  cattle  for  shipment 
and  delivery,  and  a  failure  to  carry  and  deliver  as  prom- 
ised. It  is  clear  these  receix)ts  were  taken  by  the  cashier 
of  the  bank  with  full  knowledge  of  the  fact  that  the  cat- 
tle had  been  loaded,  consigned  and  shipped  to  Michael 
C.  Gillice,  Jersey  City.  They  were  in  transit  under  such 
consignment  when  the  cashier  of  the  appellee  bank  re- 
quested the  bill  of  lading  and  received  the  same,  and  it 
is  clear  he  knew  that  fact.  It  is  important  to  consider 
the  relation  of  Michael  C.  Gillice  to  this  consignment  in 
determining  his  rights,  and  the  rights  of  appellee  as 
against  him. 

The  effect  of  a  consignment  of  goods  in  a  bill  of  lading 
is  to  vest  the  property  therein  in  the  consignee.  A  de- 
livery of  goods  to  a  common  carrier  consigned  to  a  par- 
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ticular  person,  without  specific  directions  different  from 
ordinary  usage,  is  constructively  a  delivery  to  the  con- 
sigfnee.  Where  the  vendee  is  the  consignee  the  delivery 
of  goods  to  a  common  carrier  without  qualifications,  con- 
signed to  that  vendee,  is  in  law^  a  constructive  delivery 
to  the  consignee  from  the  time  of  shipment  and  the 
commencement  of  the  carriage.  "It  is  well  settled  that 
delivery  of  goods  to  a  common  carrier  *  *  *  for  con- 
veyance to  him  (the  purchaser)  or  to  a  place  designated 
by  him  constitutes  an  actual  receipt  by  the  purchaser. 
In  such  cases  the  carrier  is,  in  contemplation  of  law,  the 
bailee  of  the  person  to  whom, — not  by  whom, — the  goods 
are  sent,  the  latter,  in  employing  the  carrier,  being  con- 
sidered as  an  agent  of  the  former  for  that  purpose." 
Benjamin  on  Sales, — 2d  Am.  ed. — par.  693,  p.  648. 

In  Merchants'  Despatch  Co,  v.  Smith,  76  111.  542,  we  said: 
"Where  goods  are  consigned  without  reservation  on  the 
part  of  the  consignor,  the  legal  presumption  is  the  con- 
signee is  the  owner.  (Angell  on  Carriers,  sec.  497.)  This 
court  held  in  Diversey  v.  Kellogg,  44  111.  114,  that  when 
goods  were  delivered  to  a  carrier  under  a  contract  of 
sale,  the  title  to  the  property  vests  in  the  consignee,  sub- 
ject to  stoppage  in  transitu,  but  with  no  other  lien  unless 
expressed  in  the  terms  of  sale.  We  are  therefore  of  opin- 
ion that  the  title  to  the  goods  shipped  was  in  appellees," 
(the  consignees). 

In  Odell  V.  Boston  and  Maine  Railroad  Co,  109  Mass.  50, 
an  action  was  brought  by  plaintiiEf  to  recover  the  value 
of  forty-four  bales  of  hay  alleged  to  have  been  delivered 
to  the  defendant  for  plaintiff  at  a  station  on  defendant's 
road  by  one  Swazey,  for  which  plaintiff  was  to  pay  by 
the  ton,  to  be  weighed  at  Boston.  Swazey  delivered  the 
hay  to  defendant's  agent  at  its  station  and  the  same  was 
wrongfully  billed  and  delivered.  Swazey  afterward  ap- 
proved of  the  delivery  to  the  person  to  whom  delivered. 
On  trial  it  was  ruled  the  delivery  to  defendant's  agent 
vested  the  property  in  the  plaintiff,  and  no  subsequent 
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act  by  Swazey  could  affect  the  ownership  or  change  the 
consignment  as  against  the  plaintiff.  It  was  held:  "By 
the  contract  of  purchase  the  hay  was  to  be  delivered  by 
Swazey,  the  seller,  to  the  plaintiff,  at  the  depot  of  the 
defendant  in  Exeter.  Swazey  did  deliver  the  hay  sued 
for,  at  the  place  agreed  on,  directing  it  to  be  marked  with 
the  plaintiff's  name  and  transported  to  him  in  Boston. 
As  a  carrier  it  was  the  business  and  the  duty  of  the  de- 
fendant to  receive  the  hay  and  transport  it  as  directed. 
Upon  receipt  of  the  hay  by  the  defendant  the  title  became 
immediately  vested  in  the  plaintiff.  The  provision  for 
weighing  after  its  arrival  in  Boston  was  merely  to  deter- 
mine the  amount  to  be  paid  by  the  plaintiff.  Neither  his 
title  to  the  hay  nor  his  obligation  to  pay  for  it  depended 
upon  a  compliance  with  that  provision.  The  defendant 
having  made  a  misdelivery  of  the  hay  is  liable  to  the 
owner  for  its  value,  unless  protected  'by  some  ground 
of  excuse  by  which  the  plaintiff  is  bound.  The  defense 
relied  on  is,  that  Swazey  authorized  its  delivery  to  the 
parties  to  whom  the  defendant's  agent  had,  by  mistake, 
directed  it,  and  that  it  was  delivered  accordingly,  with- 
out notice  that  Swazey  had  ceased  to  have  the  right  to 
control  its  destination,  but  the  hay  had  already  been  sent 
forward.  The  defendant  had  no  right  to  assume  that  it 
was  then  the  property  of  the  consignor  and  not  of  the 
consignee.  If  it  did  so,  it  took  the  risk  of  the  consignor's 
title  proving  to  be  good.  It  is  contended  that  the  defend- 
ant rightfully  followed  the  instructions  of  Swazey,  as 
agent  of  the  plaintiff,  in  forwarding  the  hay.  But  Swazey 
did  not  profess  to  act  for  the  original  consignee  in  the 
directions  he  then  gave.  Upon  the  defendant's  evidence 
those  directions  were  manifestly  given  by  way  of  chang- 
ing the  destination  of  the  hay  to  other  consignees,  and 
not  by  way  of  correcting  or  explaining  the  mistake  rn  its 
entry  upon  the  way-bill,  under  the  directions  previously 
given.  Besides,  Swazey  had  no  authority  to  change  its 
destination."    To  the  same  effect  are  In  re  Tappenbeck, 
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2  L.  R.  Ch.  Div.  278;  Bacharach  v.  Chester  Freight  Line,  133 
Pa.  St.  414;  Merchantn'  Despatch  (7o.  v.  Smith,  siipra. 

By  the  consig'nment  and  delivery  of  the  g"oods  to  the 
defendant  carrier  to  be  conveyed  to  the  consignee,  with- 
out condition  or  qualification,  the  proj^erty  in  the  g^oods 
became  vested  in  the  consij^rnee,  and  could  be  affected,  so 
far  as  the  consig^nor  was  concerned,  only  by  the  riji^ht  of 
stoppage  in  transitu.  The  receipts  in  this  case  are  of  no 
higher  character  than  a  bill  of  lading,  which  is  a  receipt 
and  a  contract.  A  bill  of  lading  -is  both  a  receipt  and  a 
contract,  and  the  receipt  of  the  goods  for  carriage  is  the 
basis  of  the  contract  of  carriage.  If  no  goods  are  received 
for  carriage  there  can  be  nothing  on  which  the  contract 
of  carriage  can  be  based,  as  the  duties  and  obligations 
of  the  carrier  with  respect  to  the  goods  must  commence 
with  their  delivery  to  him  in  a  manner  that  puts  upon 
him  the  exclusive  duty  of  seeing  to  their  safety.  Like  all 
receipts,  such  bills  of  lading,  so  far  as  they  are  receipts, 
may  be  explained,  modified  or  contradicted  by  parol  proof. 
Bissel  V.  Price,  16  111.  408;  Hutchinson  on  Carriers,  par.  122; 
Illinois  Central  Railroad  Co,v,  Cobb,  72  111.  14R;  Sears  v.  Win- 
gate,  3  Allen,  103;  Strong  v.  Grand  Trunk  Railway  Co.  \\ 
Mich.  205;  Dean  v.  King,  22  Ohio  St.  118. 

In  this  latter  case  it  was  held:  "The  execution  of 
the  bill  of  lading  by  the  chief  clerk  of  the  boat,  which 
purported  to  cover  the  twenty  bales  in  dispute,  being 
admitted,  and  it  being  conceded  that  they  were  not  de- 
livered to  the  consignees  as  per  bill  of  lading,  a  prima 
facie  case  was  made  for  the  plaintiffs  below.  Then  as  to 
the  matters  of  defense:  First,  was  it  competent  for  de- 
fendants to  show,  by  parol  testimony,  that  the  cotton  in 
controversy  had  not  been  received  by  the  boat,  and  thus 
contradict  the  terms  of  the  bill  of  lading?  Certainly  it 
was,  and  for  two  reasons:  (1)  In  so  far  as  the  bill  of 
lading  was  a  mere  receipt  for  freight  it  was  clearly  sub- 
ject to  explanation  by  parol  testimony;  (4  Ohio,  334;  28 
N.Y.  598;  5  Seld.  31;  Abb.  Abm.  190;)  and  (2)  officers  of  a 
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vessel  engaged  in  the  business  of  a  common  carrier  have 
no  presumed  authority  to  issue  bills  of  lading  for  freight 
not  on  board  the  vessel  or  not  delivered  to  some  one 
authorized  to  receive  freight,  and  if  the  bill  of  lading 
be  issued  without  authority  the  owners  are  not  bound 
thereby.  (18  How.  S.  C.  191;  7  Blatch.  C.  C.  246;  18  Eng. 
L.  &  E.  551;  3  Allen,  107;  2,  Exch.  274;  8  id.  333;  11  Mass. 
99;  10  Com.  B.  687.)  Nor  is  there  anything  in  the  facts 
of  this  case  which,  under  the  doctrine  of  estoppel  in  pais, 
precluded  the  defendants  below  from  showing  that  the 
goods  in  question  had  not  been  shipped  on  their  boat,  or 
from  denying  their  liability  for  not  delivering  them  to 
the  consignee." 

When  the  cashier  of  the  appellee  bank  took  the  re- 
ceipts in  this  case  he  delivered  no  cattle.  He  received 
them  knowing  the  cattle  were  then  in  transit,  and  his 
knowledge  of  business  was  such  that  he  knew  they  were 
consigned  to  some  one.  He  must  also  be  held  to  have 
known  the  consignee  was  the  owner  unless  there  were 
special  conditions  in  the  bill  of  lading,  and  if  he  failed 
to  obtain  information  on  that  point  he  cannot  be  heard 
to  complain.  He  took  receipts  for  cattle  which  he  never 
delivered  and  which  were  not  delivered  in  his  name  or  in 
his  behalf.  There  is  no  question  here  between  the  car- 
rier and  third  persons,  even  if  that  would  effect  a  differ- 
ent result,  which  we  have  not  before  us  on  this  record. 
The  carrier  had  a  right  to  show  in  defense  it  received  no 
cattle  for  shipment  from  appellee.  There  is  an  entire 
failure  of  proof  showing  it  did.  Where  it  appears  no 
goods  have  been  received  by  the  carrier  for  shipment  and 
a  bill  of  lading  has  been  signed  by  the  carrier's  agent  it 
is  susceptible  of  explanation,  and  if  no  goods  were  re- 
ceived it  does  not  bind  the  carrier.  Pollard  v.  Viyiton,  105 
U.  S.  7;  Friedlander  Y.Texas  Railway  Co,  130  id.  417;  Balti- 
more  and  Ohio  Railroad  Co.  v.  Wilkins,  44  Md.  11. 

In  this  latter  case  it  was  held:  **This  being  so,  is 
there  ai>y  legal  principle  which  makes  the  appellant  re- 
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sponsible  to  a  consignee  for  advances  on  a  bill  of  lading" 
fraudulently  issued  by  its  agent,  who  was  also  his  con- 
signor, for  goods  never  in  fact  received  by  it  and  never 
placed  in  its  care?  If  any  doctrine  of  commercial  law 
can  be  regarded  as  well  settled,  it  is  that  the  master  has 
no  authority  to  sign  a  bill  of  lading  for  goods  not  actu- 
ally put  on  board  the  vessel,  and,  therefore,  the  owner 
of  the  ship  is  not  responsible  to  parties  taking  or  dealing 
with  or  making  advances  on  the  faith  of  such  an  instru- 
ment which  is  untruthful  in  this  particular.  The  con- 
signee and  every  other  person  thus  acting  does  so  with 
notice  of  this  limitation  of  the  power  of  the  master,  and 
acts  at  his  own  risk,  both  as  respects  the  fact  of  ship- 
ment and  the  quantity  of  cargo  purported  by  a  bill  of 
lading  to  be  shipped.  In  the  early  case  of  Liclcbaroio  v. 
Mason,  2  Term  Rep.  75,  it  was  said  by  Buller,  Judge,  that 
a  bill  of  lading  is  negotiable,  and  on  this  an  argument 
has  been  frequently  made  (supported,  to  some  extent,  by 
the  dicta  of  able  judges,)  that  a  third  person  dealing  with 
such  instruments  should  be  protected  in  his  reliance  on 
them,  according  to  their  exact  tenor,  against  charters 
and  owners  as  well  as  masters.  But  in  Grant  v.  Nonvay, 
2  Eng.  L.  &  Eq.  337,  where  the  question  was  for  the  first 
time  distinctly  presented  for  adjudication  in  England, 
the  court  of  common  pleas,  after  full  consideration,  held 
that  a  master  of  a  ship  signing  a  bill  of  lading  for  goods 
which  had  never  been  put  on  board  is  not  to  be  consid- 
ered the  agent  of  the  owner  in  that  behalf  so  as  to  make 
the  latter  responsible  to  an  endorsee  of  the  bill  for  value. 
That  decision  settled  the  law  in  England.  It  has  been 
followed  in  many  cases  in  which,  in  extension  of  the  same 
principle,  it  has  been  held  that  a  bill  of  lading  so  signed 
is  not  conclusive  against  the  owner  as  to  the  quantity 
of  goods  or  cargo  shipped."  In  speaking  of  the  author- 
ity of  the  master  to  execute  a  bill  of  lading  binding  the 
owner  of  the  vessel  it  was  further  held:  "He  has  an  ap- 
parent authority,  if  the  ship  be  a  general  one,  to  sign 
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bills  of  lading'  for  cargo  actually  shipped,  and  he  has  al^o 
authority  to  sign  a  bill  of  sale  of  the  ship  when,  in  case 
of  disaster,  his  power  of  sale  arises;  but  the  authority  in 
each  case  arises  out  of  and  depends  on  a  particular  state 
of  facts.  It  is  not  an  unlimited  authority  in  the  one  case 
more  than  the  other,  and  his  act  in  either  case  does  not 
bind  the  owner  even  in  favor  of  an  innocent  purchaser,  if 
the  facts  upon  which  his  power  depended  did  not  exist; 
and  it  is  incumbent  on  those  who  are  about  to  change  ^ 
their  condition  upon  the  faith  of  his  authority,  to  ascer- 
tain the  existence  of  all  the  facts  upon  which  his  au- 
thority depends.  So  in  other  courts  where  the  question 
was  directly  presented  the  same  rulings  have  been  made. 
Such  were  the  decisions  in  Sears  v^Wingate,  3  Allen,  103; 
in  the  case  of  The  Loon,  7  Blatch.  C.  C.  244;  Dean  v.  King, 
22  Ohio,  118;  Felloivs  v.  Steamer  Powell  and  owners,  16  La. 
Ann.  316;  and  in  Louisiana  Nat,  Bank  of  New  Orleans  v. 
Lavielle,  52  Mo.  380.  We  have,  in  fact,  been  referred  to  no 
case,  either  in  this  country  or  in  England,  (nor  have  we 
found  any,)  in  which  a  contrary  decision  has  been  made 
w^here  the  question  was  necessarily  and  directly  raised 
for  adjudication.  We  take  it,  therefore,  that  this  doctrine 
is  too  well  grounded  in  the  commercial  jurisprudence  of 
both  countries  to  be  longer  open  to  question  or  doubt." 

It  is  apparent  that  the  bank,  through  its  cashier,  was 
endeavoring  to  secure  a  lien  on  these  cattle  to  secure  it 
for  any  advances  it  might  make.  Any  lien,  however,  it 
might  require  must  be  one  recognized  by  law.  The  appel- 
lee delivered  no  cattle  to  appellant.  It  had  no  title  to 
any  cattle  theretofore  delivered  to  appellant.  The  cat- 
tle on  which  it  sought  to  secure  this  lien  were  consigned 
to  and  were  the  property  of  Michael  C.  Gillice,  to  whom 
they  were  delivered. .  Whilst  the  bailee  or  carrier  cannot 
avail  himself  of  the  title  of  a  third  person  for  the  purpose 
of  keeping  the  property  for  himself,  yet  if  he  has  per- 
formed his  legal  duty  by  delivering  the  property  to  its 
true  proprietor  he  is  not  answerable  to  the  bailor.    {Mul- 
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lins  V.  CJiicJcering,  110  N.  Y.  513;  The  Idaho,  93  U.  S.  575.)  In 
this  latter  case  it  was  held:  "He  cannot  confer  rights 
which  he  does  not  himself  possess,  and  if  he  cannot  with- 
hold the  possession  from  the  true  owner  one  claiming  un- 
der him  cannot.  The  modern  and  best  considered  cases 
treat  as  a  matter  of  no  importance  the  question  how  the 
bailor  acquired  the  possession  he  has  delivered  to  his 
bailee,  and  adjudge  that  if  the  bailee  has  delivered  the 
property  to  one  who  had  the  right  to  it,  as  the  true  owner, 
he  may  defend  himself  against  any  claim  of  his  principal. 
In  the  late  case  of  Bidclle  v.  Bond,  supra,  (decided  in  1865,) 
it  was  so  decided,  and  Blackburn,  J.,  in  delivering  the 
opinion  of  the  court,  said  there  was  nothing  to  alter  the 
law  on  the  subject  in  the  circumstance  that  there  was 
no  evidence  to  show  the  plaintiff,  though  a  wrongdoer, 
did  not  honestly  believe  that  he  had  the  right.  Said  he, 
the  position  of  the  bailee  is  exactly  the  same  whether  his 
bailor  was  honestly  mistaken  as  to  the  rights  of  the  third 
person  whose  title  is  set  up  or  fraudulently  acting  in 
derogation  of  them.  In  Western  Transportation  Co,y.  Barber^ 
56  N.  Y.  544,  the  Court  of  Appeals  of  New  York  unani- 
mously asserted  the  same  doctrine,  suying:  *The  best  de 
cided  cases  hold  that  the  right  of  a  third  person  to  which 
the  bailee  has  yielded  may  be  interposed  in  all  cases  as 
a  defense  to  an  action  brought  by  a  bailor  subsequently 
for  the  property.  When  the  owner  comes  and  demands  his 
property  he  is  entitled  to  its  immediate  deliverj^  and  it 
is  the  duty  of  the  possessor  to  make  it.  The  law  will  not 
adjudge  the  performance  of  the  duty  tortious  as  against 
a  bailor  having  no  title.'  The  court  repudiated  any  dis- 
tinction between  a  case  where  the  bailor  was  honestly 
mistaken  in  believing  he  had  the  right,  and  one  where  a 
bailor  obtained  the  possession  feloniously  or  by  force  or 
fraud,  and  we  think  no  such  distinction  can  be  made." 

The  relation  between  these  parties  had  its  origin  in 
and  only  existed  by  reason  of  the  receipts  and  the  mem- 
orandum thereon,  and  as  the  sole  cause  of  action,  if  any 
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exists,  must  arise  on  the  special  contract,  it  must  be  spe- 
cially pleaded.  No  recovery  could  be  had  on  the  common 
counts,  under  the  facts  claimed  by  appellant.  The  rule 
is  too  familiar  that  the  plaintiff  cannot  state  one  <:ause 
of  action  in  his  declaration  and  recover  on  a  different 
cause  made  by  his  evidence.  The  allegations  of  the  dec-  . 
laration  and  proof  must  harmonize  and  agree  and  mutu- 
ally support  each  other.  How  much  soever  a  good  cause 
of  action  may  be  shown  by  the  evidence  it  must  not  be 
variant  from  the  material  averments  of  the  declaration. 
{Trunkey  v.  Hedstrom,  131  111.  204;  ParJchurst  v.  liace,  100  id. 
558;  Belanger  v.  Hersey,  90  id.  70;  Ohling  v.  Luitjens,  32  id. 
23;  Bradley  v.  Morris,  3  Scam.  182.)  In  this  case  there  is 
no  proof  whatever  of  the  delivery  to  the  appellant  of  any 
cattle  by  either  the  appellee  or  its  cashier,  or  any  other 
person  in  its  behalf.  In  this  respect  there  is  not  a  mere 
variance,  but  there  is  a  total  absence  of  evidence. 

The  various  propositions  hereinbefore  discussed  are 
raised  by  propositions  of  law  submitted  to  be  held  by 
the  trial  court  but  which  were  refused.  Their  refusal  was 
error,  as  the  holding  of  those  propositions  would  have 
necessitated  a  different  finding  and  judgment. 

Appellee  insists  that  a  carrier  of  goods  is  estopped 
from  contradicting  the  bill  of  lading  or  shipping  receipt 
issued  by  an  agent  against  a  party  named  therein  who 
has  in  good  faith  advanced  money  relying  upon  it,  and 
cites  as  sustaining  this  proposition  Northern  Transporta- 
tion Co,  V.  McClary,  66  111.  233,  and  St.  Louis  and  Iron  Moun- 
tain Railroad  Co,  v.  Lamed,  103  id.  293.  In  the  McClary  case 
it  was  not  controverted  that  one  hundred  barrels  of  flour 
were  delivered  by  a  consignor  to  the  Chicago  and  North- 
western Railway  Company  to  be  shipped  to  Chicago,  and 
thence  by  water,  on  the  propellers  of  the  Northern  Trans- 
portation Company,  to  Ogdensburg,  N.  Y.,  and  thence 
by  rail  to  Barton's  Landing,  Vt.,  consigned  to  McClary. 
The  agent  of  the  transportation  company  receipted  the 
Chicago  and  Northwestern  Railway  Company  for  the 
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same,  and  by  mistake  the  flour  was  not  delivered  at 
the  proper  warehouse  and  became  lost  to  the  consignee. 
Here  was  an  actual  receipt  of  goods  for  shipment  which 
were  lost  by  neglect.  The  carriage  had  commenced.  It 
was  said  in  that  case  (p.  236):  "Moreover,  this  is  really 
a  contest  between  two  carriers,  which  the  appellee  should 
not  be  required  to  settle.  His  right  of  recovery  from 
one  or  the  other  is  conceded.  Having  established  a  clear 
prima  facie  liability  against  the  appellant,  it  seems  but 
just  that  he  should  be  allowed  to  enjoy  the  recovery  he 
has  obtained  without  being  harassed  further  to  determine 
a  question  of  liability  as  between  the  companies  them- 
selves." In  the  Lamed  case  certain  cotton  left  at  de- 
fendant's depot  by  an  agent  of  Larned  without  orders 
for  shipment  was  shipped  and  wrongly  delivered.  The 
defendant  issued  a  bill  of  lading,  which  was  attached  to 
a  draft  which  was  paid  by  Larned.  The  latter  sued  and 
recovered.  Neither  of  these  cases  has  any  of  the  features 
of  this  case,  as  there  was  a  clear  liability  in  those  cases 
for  affreightments  actually  received  by  the  carrier  and 
lost  to  the  consignees. 

Appellee  urges  that  the  shipping  receipts  are  an  ac- 
knowledgment by  appellant  of  the  receipt  of  the  cattle, 
and  are  an  undertaking  to  transport  and  deliver  accord- 
ing to  the  terms  of  the  receipts.  Such  receipts  constitute 
a  prima  fa<^ie  proof  of  the  receipt  and  contract  to  deliver; 
but,  as  we  have  seen,  they  may  be  explained  or  even 
contradicted,  and  a  recovery  may  be  defeated  where  the 
goods  were  not  actually  received  by  the  carrier. 

Appellee  urges  that  where  a  consignor  has  an  interest 
in  goods  consigned  he  has  a  right  to  change  their  desti- 
nation while  they  are  in  transit,  and  that  it  is  the  duty 
of  the  carrier  to  obey  his  instructions  for  that  purpose; 
that  the  issuing  of  the  receipts  was  with  the  consent  of 
Hugh  Gillice,  who  caused  the  cattle  to  be  delivered  to 
the  carrier,  and  that  the  legal  effect  was  the  same  as 
if  delivered  by  the  plaintiff.     Appellee  cites,  inter  a/iVi, 
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Leiais  v.  Galena  and  Chicago  Union  Railroad  Co.  40  III.  281, 
and  Diveraey  v.  Kellogg,  44  id.  114,  as  sustaininj^  these 
propositions.  Hugh  Gillice  was  the  mere  ag^ent  to  buy 
for  Michael  C.  Gillice,  and  after  a  consignment  was  made 
to  the  latter  he  had  no  authority  to  change  it.  In  the 
Lewis  case  it  was  held  that  shippers  and  owners  of  goods 
shipped  had  a  right  to  control  their  destinatiou.  That 
is  an  undoubted  rule  of  the  utmost  importance  to  the 
commercial  world,  and  is  simply  the  right  of  stoppage 
in  transitu,  Hugh  Gillice  was  not  the  owner  of  the  goods, 
and  hence  had  not  the  right  of  stoppaj^^e  in  transitu.  He 
could  not  confer  that  right  on  the  cashier  of  the  bank. 
The  Diversey  case  presented*  a  question  as  to  the  powers 
of  an  agent  to  order  goods,  and  has  no  bearing  on  the  case 
presented  by  this  record. 

Prom  a  careful  examination  of  this  record  we  hold 
there  was  error  in  refusing  to  hold  propositions  of  law 
presented  by  defendant. 

The  judgments  of  the  superior  court  of  Cook  county 
and  of  the  Appellate  Court  for  the  First  District  are 
each  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Joseph  Kipley 
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William  Luthardt.  91*  33Q 
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This  case  is  controlled  by  the  decisions  in  People  v.  Kipley,  171  111.         — — 

44,  and  People  v.  Loeffier,  175  id.  585,  upholding  the  constitutionality        el  11a  698 
of  the  Civil  Service  act.  — 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Charles  S.  Thornton,  and  E.  J.  Hill,  for  appellant. 
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Edwin  Burritt  Smith,  for  appellee. 

Per  Curiam:  This  is  an  appeal  from  the  judgment  of 
the  circuit  court  of  Cook  county  awarding  a  peremptory 
writ  of  mandamus  against  the  appellant,  as  superintend- 
ent of  police  of  the  city  of  Chicago,  commanding  him, 
as  such  superintendent,  to  restore  the  appellee  to  the 
position  in  the  department  of  police  of  the  said  city  for- 
merly *designa  ted  "chief  clerk  of  the  detective  bureau"  of 
the  department,  now  designated  "secretary  to  the  chief 
of  detectives,"  the  same  being  a  subordinate  position  in 
the  said  department.  The  judgment  was  rendered  upon 
the  theory  the  tenure  of  office  of  the  incumbent  of  the 
said  place  or  position  is  controlled  by  the  provisions  of 
the  "act  regulating  the  civil  service  of  cities,"  approved 
and  in  force  March  2t),  1895.  The  grounds  relied  upon  for 
reversal  are,  that  the  said  act  is  in  conflict  with  the  con- 
stitution of  1870  and  is  not  applicable  to  the  police  de- 
partment of  the  city. 

Prior  to  the  submission  of  the  cause  we  had  occasion, 
in  the  case  of  People  ex  rel,  v.  Kipley,  171  111.  44,  to  con- 
sider and  determine  all  the  reasons  here  urged  in  support 
of  the  insistence  the  said  act  is  unconstitutional,  save 
one,  And  decided  the  act  was  constitutional  and  valid, 
and  that  it  applied  to  all  offices  and  places  of  employ- 
ment in  the  department  of  police  of  the  said  city  except 
the  chief  officer  of  said  department.  The  alleged  ground 
of  unconstitutionality  not  involved  in  the  Kipley  case  was 
presented  to  this  court  in  the  case  of  People  ex  rel.  v.  Loef- 
fler,  175  111.  585,  and  there  decided  adversely  to  the  con- 
tention of  the  appellant.  We  adhere  to  the  conclusions 
announced  in  those  cases.  The  doctrine  of  those  cases  is 
decisive  of  all  points  presented  in  this  record.  See,  also, 
Brenan  v.  People^  176  111.  620. 

The  judgment  is  affirmed.  judgment  affirmed. 
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Revilo  Oliver  m  ^z] 

V, 

Edward  R.  Oliver  et  al. 

Opinion  filed  February  17 ^  1899— Rehearing  denied  April  7, 1899, 

Practice — one  cannot  be  both  plaintiff  and  defendant  in  a  snit  at  law. 
iScire  facias  cannot  be  maintained  against  tiie  heirs  of  a  deceased 
person,  including  tlie  plaintiff  himself,  to  revive  plaintiff's  old  judg- 
ment against  the  ancestor  and  subject  the  lands  inherited  from  him 
to  satisfaction  thereof  by  levy  and  sale. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  CoLOSTii?  D.  Myers,  Judge,  presiding. 

The  following  statement  of  this  case  is  made  by  the 
appellant  in  this  court: 

"This  is  a  proceeding  by  scire  faciaSy  by  Revilo  Oliver, 
appellant,  against  Edward  R.  Oliver  and  other  heirs  of 
Franklin  Oliver,  deceased,  and  the  tenants  in  possession 
of  the  lands  in  question,  and  J.  E.  Brown,  trustee,  who 
holds  the  lands  in  trust  for  the  heirs  of  Franklin  Oliver, 
deceased,  appellees.  On  the  14th  day  of  February,  1881, 
Revilo  Oliver  obtained  a  judgment  in  an  action  of  as- 
sumpsit in  the  circuit  court  of  McLean  county  against 
his  father,  Franklin  Oliver,  for  the  sum  of  $7789  and  costs 
of  suit.  An  execution  was  duly  issued  upon  the  judgment 
and  returned  no  property  found.  After  the  return  of  the 
execution  Franklin  Oliver  died,  his  death  occurring  on 
the  19th  day  of  September,  1881,  leaving  him  surviving 
his  heirs,  as  set  forth  in  the  writ  of  act  fa,  ^  and  the  other 
defendants  are  tenants  of  the  land  except  J.  E.  Brown, 
who,  as  trustee,  holds  the  title  to  the  lands  in  question 
without  power  of  sale,  for  the  use  of  the  heirs  of  Frank- 
lin Oliver.  At  the  time  of  Franklin  Oliver's  death  he 
owned  no  real  estate  except  as  will  be  stated,  and  left 
no  personal  property  whatever.  After  his  death  letters 
of  administration  were  granted  on  his  estate  to  Franklin 
C.  Oliver  and  Patrick  H.  Oliver,  who  did  nothing  with 
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the  estate  except  to  file  an  appraisement  bill  and  a  paper 
purporting-  to  be  an  inventory  and  give  notice  for  the 
probctting  of  claims.  They  received  no  assets,  personal 
or  real,  and  both  of  the  administrators  died  in  1894.  In 
1892  Florence  Ross  and  other  of  the  heirs  of  Franklin 
Oliver  filed  their  bill  in  chancery  in  the  Livingston  circuit 
court  against  L.  E.  Payson  and  others,  and  such  proceed- 
ings were  had  in  that  case  that  a  decree  was  entered 
dismissing  the  bill,  and  the  case  was  brought  by  writ  of 
error  to  this  court,  and  an  opinion  filed  October  20,  1806, 
reported  as  Florence  Ross  v.  L.  E,  Paysorij  160  111.  349,  where 
a  full  statement  of  the  facts  with  regard  to  these  lands 
will  be  found.  After  said  cause  was  remanded  a  decree 
was  entered  divesting  L.  E.  Payson  of  the  title  to  the 
lands  in  question,  and  by  some  arrangement  the  title  was 
vested  in  George  Torrance,  trustee  for  the  heirs  of  Frank- 
lin Oliver,  deceased.  On  his  subsequent  resignation  of 
the  trust,  J.  E.  Brown  was  appointed  his  successor  in 
trust.  *  *  *  The  whole  question  arises  on  the  ruling 
of  the  court  in  quashing  the  writ  of  scL  /a.,  and  the  whole 
question  involved  is  presented  by  the  writ  and  motion  to 
quash,  and  the  reasons  assigned  in  the  motion  fully  state 
the  position  of  appellees  and  the  writ  of  sci.  fa.  states  the 
position  of  appellant." 

Tipton  &  Tipton,  and  H.  P.  Beach,  for  appellant. 

Henry  H.  McDowell,  pro  se  and  counsel  for  appellee 
Edward  R.  Oliver. 

Ezra  M.  Prince,  and  Charles  L.  Capen,  for  the  other 
appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court: 

The  writ  of  scire  facias  stands  also  as  a  declaration, 
and  it  is  therein  alleged  that  the  said  Franklin  Oliver, 
against  whom  the  original  judgment  was  rendered,  "died 
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intestate,  seized  of  an  equitable  estate  in  certain  lands  in 
the  county  of  Livingston,"  (describing"  them,)  which  de- 
scended in  fee  simple  to  his  heirs-at-law  (naming  them) 
and  making  them  parties  defendant  to  the  writ,  and 
among  them  is  the  plaintiff  in  the  writ,  Revilo  Oliver. 
The  writ  is  in  the  same  general  form  as  the  one  set  out 
in  Scammon  v.  Sivartwout,  35  111.  326,  and  its  purpose  was 
to  subject  the  lands  to  levy  and  sales  on  execution  to 
satisfy  said  judgment  when  revived. 

One  of  the  grounds  urged  for  quashing  the  writ  was 
that  Revilo  Oliver  was  both  plaintiff  and  defendant  in 
the  proceeding.  As  one  of  the  heirs  of  Franklin  Oliver, 
the  deceased  judgment  debtor,  he  inherited  an  interest 
in  the  lands,  and  was  made  a  party  defendant,  arid  he 
was,  of  course,  plaintiff  in  the  proceeding  to  revive  his 
judgment  and  subject  said  lands  to  its  satisfaction  by 
levy  and  sale.  This  is  a  suit  at  law,  and  the  plaintiff  can 
not  maintain  it  against  himself  although  he  is  included 
with  others.  A  party  cannot  sue  himself  at  common  law, 
and  we  have  held  that  this  rule  applies  even  where  the 
party  appears  on  one  side  in  his  personal  and  on  the 
other  in  his  official  character.  McElhanon  v.  McElhanon, 
63  111.  457;  17  Am.  &  Eng.  Ency.  of  Law,  497,  and  notes. 

This  question  disposes  of  the  case.  It  may,  however, 
be  remarked  that  the  question  of  appellant's  right  to 
have  his  judgment  satisfied  from  the  lands  in  question  is 
involved  in  other  proceedings  in  equity  from  -vyhich  ap- 
pellant has  taken  two  appeals  to  this  court,  which  have 
been  argued  and  submitted  with  this  case. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Gilbert  Lehmers  et  al. 
The  City  of  Chicago. 

Opinion  filed  February  23^  1S99 — Behcaring  denied  April  7, 1899. 

1.  Special  assessments— ^inc;  top  of  curb  at  established  grade  is 
sufficient.  A  paving  ordinance  fixing  the  top  of  the  curb  at  the 
established  grade  of  the  street  is  sufficient  in  its  specification  of 
height  where  the  provisions  for  cutting  and  filling  are  specific. 

2.  Same — when  ordinance  specifies  widtJi  of  pavement.  A  paving  ordi- 
nance which  provides  that  the  street  be  improved  to  the  width  of 
thirty  feet,  states  the  thickness  of  the  curb  and  width  of  the  gutter 
flags,  and  calls  for  pavement  between  the  gutter  flags,  sufficiently 
indicates  the  width  of  the  pavement. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Orrin  N.  Carter,  Judg^e,  presiding. 

William  P.  Carroll,  for  plaintiffs  in  error. 

Charles  S.Thornton,  Corporation  Counsel,  and  John 
A.  May,  for  defendant  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error  contend  that  the  ordinance  pro- 
viding^ for  the  local  improvement  for  which  the  special 
assessment  upon  their  property  was  levied  and  confirmed 
is  void  because  it  does  not  specify  the  nature,  character, 
locality  and  description  of  the  improvement.  That  part 
of  the  ordinance  complained  of  is  as  follows:  **That  Hum- 
boldt avenue,  (now  known  as  Cortez  street,)  from  the  west 
line  of  Western  avenue,  projected,  to  the  east  line  of 
California  avenue,  projected,  in  the  said  city  of  Chicago, 
together  with  the  wings  of  all  intersecting  streets  and 
alleys,  the  roadway  of  said  Humboldt  avenue  between 
the  points  named  being  thirty  feet  (30  ft.)  in  width,  shall 
be  improved  as  follows,  to- wit:  Granite  concrete  com- 
bined curb  and  gutter,  with  a  foundation  of  cinders  six 
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(6)  inches  in  depth,  shall  be  laid  on  each  side  of  said 
roadway  at  the  outside  line  thereof.  Said  curb  and  gut- 
ter shall  be  six  (0)  inches  in  thickness  throughout,  and 
the  gutter  Hag  shall  be  eighteen  (18)  inches  in  width  and 
laid  to  a  pitch  corresponding  with  the  angle  toward  the 
crown  of  the  street,  and  the  surface  corner  of  the  curb 
shall  be  rounded  to  an  inch  and  one-half  (li)'radius.  The 
top  of  said  curb  shall  be  at  the  established  grade  of  said 
Humboldt  avenue.  *  *  *  The  roadway  between  the 
points  named  and  between  said  gutter  flags  shall  be  filled 
to  within  nine  and  one-ha,lf  inches  of  the  final  grade  of 
the  pavement  with  earth,  etc.  Upon  the  road-bed  thus 
prepared  shall  be  the  asjihalt  pavement,  etc.  The  final 
surface  of  the  pavement  shall  conform  to  the  established 
grade  of  said  Humboldt  avenue  (now  known  as  Cortez 
street)  between  said  points,  as  fixed  by  an  ordinance  now 
on  file  in  the  office  of  the  city  clerk  of  the  city  of  Chicago." 

The  first  contention  is,  that  the  height  of  the  curb 
is  not  given  in  the  ordinance,  and  that  the  ordinance  in 
that  respect  is  subject  to  the  same  objection  held  good 
in  Holden  v.  City  of  Chicago,  172  111.  263.  In  this  counsel 
is  in  error.  Here  the  ordinance  provides  that  the  top  of 
the  curb  shall  be  at  the  established  grade  of  said  Hum- 
boldt avenue.  In  the  Holden  case  the  ordinance  contained 
no  such  provision. 

It  is  next  said  that  the  w^idth  of  the  asphalt  pavement 
is  not  specified  in  the  ordinance.  We  think  otherwise. 
It  provides  that  the  street  be  improved  to  the  width  of 
thirty  feet,  states  the  thickness  of  the  curb  and  the  width 
of  the  gutter  flag,  and  then  provides  that  the  road-bed 
between  shall  be  paved  with  asphalt.  The  ordinance  is 
not  uncertain  in  the  respects  mentioned. 

The  judgment  is  affirmed.  judgment  affimted. 
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Julius  H.  Stevens,  Receiver,  et  al, 

V, 

Abram  H.  Hadfield. 

Opiinon  filed  February  17,  1899—Beiheanng  denied  April  6,  1899, 

1.  Receivers — receiver  cannot  appeal  fivm  <w*der  directing  to  u^om 
he  shall  pay  surplus,  A  receiver  for  rents  and  profits  in  foreclosure 
may  appeal  from  an  order  of  court  passing  upon  his  entire  account 
and  disallowing  certain  payments,  but  cannot  appeal  from  a  sub- 
sequent order  directing  to  whom  he  shall  pay  the  surplus. 

2.  Same — mortgages — owners  of  equity  of  redemption  eiitUled  to  balance 
of  rents  and  profUs,  As  against  the  purchaser  at  foreclosure,  the 
holder  of  the  equity  of  redemption  is  entitled  to  rents  and  profits 
collected  during  the  period  for  redemption,  which  remain  in  the 
receiver's  hands  after  paying  the  deficiency  decree  and  other  items 
allowed  by  the  court. 

Stevens  v.  Hadfield,  76  111.  App.  420,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Farlin  Q.  Ball,  Judge, 
presiding. 

On  June  15,  1894,  a  bill  was  filed  by  William  Fleming 
and  others  against  John  J.  Shutterly  and  others  to  fore- 
close a  trust  deed  upon  certain  improved  property  in 
Cook  county.  Appellee  was  the  owner  of  the  equity  of 
redemption  and  was  made  a  partj'^  defendant.  An  order 
was  entered  in  the  cause  appointing  appellant  Julius  H. 
Stevens  receiver  of  the  jiremises,  with  the  usual  powers 
of  receivers  in  such  cases.  A  decree  of  sale  was  entered 
on  November  13, 1895,  and  the  premises  were  sold.  There 
was  a  deficiency  and  a  decree  for  the  same.  Appellant 
Charles  B.  Eggleston  purchased  at  the  foreclosure  sale, 
and  after  the  period  of  redemption  received  a  deed.  The 
receiver  remained  in  possession  and  collected  rents  dur- 
ing the  period  of  redemption.  There  were  two  other  en- 
cumbrances evidenced  by  trust  deeds  ujion  the  property, 
one  prior  and  one  subsequent  to  the  trust  deed  upon 
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which  suit  was  broug"ht.  The  third  trust  deed  secured 
an  indebtedness  due  F.  P.  Burg-ett,  and  on  February  25, 
1896,  a  bill  was  filed  by  him,  which  was  consolidated 
with  this  cause.  An  intervening  petition  was  filed  by 
Eg^gleston  on  October  20;  1896,  setting  up  that  he  had 
purchased  the  premises  at  master's  sale;  that  the  receiver 
had  made  his  report  on  April  20,  1890,  showing  disburse- 
ments of  $3735.54;  that  objections  were  filed  to  the  report 
by  Burgett  and  Hadfield;  tliat  Hadfield  had  purchased 
the  premises,  and  as  part  of  the  purchase  he  assumed 
and  agreed  to  pay  the  various  encumbrances  thereon; 
that  any  sums  paid  by  the  receiver  upon  interest  due  on 
the  first  mortgage,  if  held  by  the  court  to  have  been  im- 
properly paid,  should  be  ordered  paid  to  petitioner  and 
not  to  Hadfield,  and  praying  that  the  petition  be  referred 
to  the  master  in  chancery,  to  whom  the  receiver's  ac- 
counts and  reports  had  been  referred.  The  petition  was 
so  referred,  and  on  March  5,  1896,  the  master  made  his 
report,  in  which  he  states  that  a  warranty  deed  was  in- 
troduced in  evidence,  dated  March  1, 1894,  from  Shutterly 
to  Hadfield,  conveying  the  premises  in  question,  subject 
to  an  encumbrance  of  ^20,000  secured  by  trust  deed  to 
Aaron  B.  Mead,  and  another  encumbrance  for  $3600  se- 
cured by  trust  deed  to  Nathaniel  M.  Jones,  which  encum- 
brances said  Hadfield  assumed  and  agreed  to  pay. 

Exceptions  were  filed  to  the  master's  report  by  the 
receiver,  Stevens,  and  Hadfield  and  Burgett,  and  upon 
the  hearing  of  the  exceptions  an  order  was  entered  by 
the  court  on  April  5,  1897,  approving  the  receiver's  ac- 
count in  part,  allowing  some  of  the  items  of  disbursement 
and  disallowing  others.  The  order  concludes  as  follows: 
"The  court  further  finds  that  the  total  sum  collected  by 
the  receiver  as  the  revenue  from  said  premises  is  the  sum 
of  $3421.76.  Deducting  above  payments  allowed  leaves 
balance  of  $1882.16.  It  is  further  ordered  that  the  above 
balance  of  $1882.16  be  held  for  the  further  consideration 
of  the  court."    Afterwards,  on  May  25,  1897,  Hadfield, 
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appellee,  filed  his  petition  in  said  cause,  setting"  forth 
that  he  was  the  owner  of  the  equity  of  redemption  from 
the  time  of  the  foreclosure  until  the  expiration  of  the 
period  of  redemption;  that  the  deficiency  had  been  paid 
and  the  deficiency  decree  satisfied,  and  prayings  that  the 
receiver  be  ordered  to  pay  the  petitioner  the  balance 
which  had  been  found  by  the  court  on  April  5,  1897,  to 
be  in  his  hands.  Stevens,  tlie  receiver,  and  Fleming^, 
answered  the  petition.  The  substance  of  the  answers 
was  to  re-assert  the  proj^riety  of  the  receiver's  disburse- 
ments which  had  been  passed  upon  and  disallowed  by  the 
order  of  April  5,  1897. 

On  September  3, 1897,  the  court  entered  an  order  find- 
ing that  Hadfield  w^as  the  owner  of  the  equity  of  redemp- 
tion, and  as  such  entitled  to  the  balance  of  rents  and 
profits,  and  directing  that  the  balance  in  the  hands  of 
the  receiver  be  paid  to  Hadfield,  less  $50  allowed  for 
costs  of  this  proceeding".  From  that  order,  Stevens,  the 
receiver,  and  Eggleston,  the  purchaser  at  the  foreclosure 
sale,  appealed  to  the  Appellate  Court,  where  the  judg- 
ment was  affirmed,  to  reverse  which  they  have  appealed 
to  this  court. 

N.  M.  Jones,  for  appellants. 

B.  W.  Ellis,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  will  be  observed  that  in  the  order  or  judgment  of 
April  5,  1897,  the  entire  account  of  the  receiver  as  to  all 
moneys  received  and  paid  out  was  considered  and  passed 
upon  by  the  court,  and  that  after  charging  him  with  all 
moneys  received  and  allowing  him  for  all  moneys  prop- 
erly paid  out  the  court  found  that  he  had  a  balance  of 
$1882.16  in  his  hands,  to  be  j)aid  out  as  the  court  might 
thereafter  direct.  So  far  as  the  receiver  was  concerned 
this  was  a  final  adjudication  and  would  be  conclusive  on 
him  unless  he  appealed  or  sued  out  a  writ  of  error.     But 
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no  appeal  was  taken  or  writ  of  error  sued  out.  To  whom 
the  court  should  ultimately  order  the  balance  in  the  re- 
ceiver's hands  paid  was  a  matter  of  no  consequence  to 
him.  He  therefore  cannot  complain  of  the  judgment  of 
September  3,  1897,  from  which  he  appealed. 

The  only  remaining  question  to  be  considered  is 
whether  the  judgment  of  September  3, 1897,  in  which  the 
court  determined  that  the  balance  in  the  hands  of  the 
receiver  should  be  paid  to  Hadfield,  was  erroneous  as  to 
the  purchaser  at  the  foreclosure  sale,  Chas.  B.  Eggleston. 
As  a  general  rule,  the  mortgagor  or  owner  of  the  equity 
of  redemption,  where  there  is  no  deficiency,  is  entitled  to 
the  possession  of  the  premises,  and  to  receive  the  rents, 
issues  and  profits,  after  the  sale  on  foreclosure,  until  the 
time  of  redemption  expires.  (Davis  v.  Dale,  150  111.  239.) 
Here,  Hadfield  was  the  owner  of  the  equity  of  redemp- 
tion. At  the  foreclosure  sale  the  mortgaged  premises 
were  sold  for  the  entire  amount  of  the  mortgage  debt  and 
costs,  except  $227.54,  for  which  a  deficiency  judgment 
was  rendered.  This  deficiency  judgment  had  been  paid 
by  the  receiver,  and  he  was  credited  for  the  amount  in 
the  judgment  of  April  5, 1897.  Whatever  amount  of  rents, 
therefore,  was  left  in  the  hands  of  the  receiver  after  the 
payment  of  the  deficiency  judgment,  and  such  other  dis- 
bursements as  the  court  allowed  in  its  judgment  of  April 
5,  1897,  properly  belonged  to  Hadfield,  as  owner  of  the 
equity  of  redemption.  The  appellant  Eggleston,  the  pur- 
chaser at  the  foreclosure  sale,  had  no  claim  to  the  rents 
by  virtue  of  his  purchase.  He  purchased  the  property 
sul^ject  to  all  prior  encumbrances  upon  it.  He  knew,  or 
was  bound  to  know,  that  his  purchase  would  not  ripen 
into  a  title  until  the  expiration  of  fifteen  months  from 
the  date  of  sale,  and  that  during  that  period  the  owner 
of  the  equity  of  redemption  was  entitled  to  the  posses- 
sion and  rents  of  the  premises. 

Some  importance  seems  to  be  placed  on  the  fact  that 
Hadfield,  in  his  purchase  of  the  premises,  had  assumed 
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and  agreed  to  pay  the  mortg^age  debt  in  question,  and 
also  a  prior  mortgage  on  the  premises  of  $20,000,  running 
to  Aaron  B.  Mead,  trustee.  If  the  holder  of  the  prior 
mortgage  had  intervened  in  the  foreclosure  proceeding 
and  prayed  for  any  relief  as  against  Hadfield,  who  had 
assumed  the  payment  of  the  prior  mortgage,  the  position 
of  counsel  might  be  regarded  as  plausible.  But  such  was 
not  the  case.  The  holder  of  the  prior  mortgage  has  asked 
no  relief  nor  is  he  here  complaining  of  the  judgment  ren- 
dered by  the  court,  and  the  purchaser  at  the  mortgage 
sale  cannot  complain  for  him.  Whatever  liability  Had- 
field may  have  assumed  as  purchaser  of  the  equity  of 
redemption  of  the  premises  in  question  may  be  enforced 
in  an  appropriate  actipn,  but  we  perceive  no  ground  up- 
on which  aijpellants  can  call  in  question  that  liability  in 
this  proceeding. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Chicago  and  Erie  Railroad  Company  et  al. 

V, 

John  Cleminger. 

Opinion  filed  February  17 ^  1899—Befiearing  denied  April  6, 1899. 

1.  Damages— ^^/'?i  damages  may  be  allmced  for  medical  attendance. 
To  authorize  an  allowance  of  damages  for  medical  and  surg-ical  aid 
it  is  not  necessary  that  the  proof  should  show  payment  of  bills,  it 
being  sufllcient  that  plaintiff  has  incurred  a  liability  for  such  aid. 

2.  Trial— afkgied  improper  remarks  of  cmmsel  should  be  objected  to. 
Assignments  of  error  on  alleged  improper  remarks  by  counsel  in 
argument  to  jury  cannot  be  considered  on  appeal,  where  no  objec- 
tion was  interposed  or  any  ruling  of  the  court  obtained. 

a.  d'  E.  I.  B.  li.  Co.  V.  Cleminger,  77  111.  App.  186,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  A.  H.  Chetlain,  Judge, 
presiding. 
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Will  H.  Lypord,  J.  B.  Mann,  and  Albert  M;  Cross, 
for  appellants. 

Delos  p.  Phelps,  (F.  A.  Willoughby,  of  counsel,) 
for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  judgment  entered 
in  the  superior  court  of  Cook  county  in  favor  of  the 
appellee  in  the  sum  of  $21,000,  as  damages  for  personal 
injuries  resulting  from  the  negligence  of  servants  of  the 
appellant  companies. 

But  a  single  instruction  was  given  in  behalf  of  ap- 
pellee.    It  is  as  follows: 

"If  the  jury  find  the  issues  for  the  plaintiff,  then  the 
plaintiff  is  entitled  to  recover  such  actual  damages  as 
the  evidence  may  show  he  has  sustained  as  the  direct  or 
proximate  result  of  such  injury,  taking  into  consideration 
his  loss  of  time,  his  pain  and  suffering,  his  necessary  and 
reasonable  expenses  in  medical  and  surgical  aid,  so  far 
as  the  same  may  appear  from  the  evidence  in  this  case; 
and  if  the  jury  find,  from  the  evidence,  that  such  injury 
is  permanent  and  incurable,  they  may  also  take  this  into 
consideration  in  assessing  the  plaintiff's  damages." 

It  is  urged  there  was  no  evidence  to  justify  the  jury 
to  consider  as  an  element  of  damages  expenses  incurred 
by  appellee  in  securing  medical  and  surgical  aid.  It  ap- 
peared from  the  testimony  the  appellee  received  medical 
treatment  from  three  different  physicians.  It  did  not 
appear  whether  he  had  paid  any  sum  to  either  of  them, 
and,  aside  from  the  testimony  of  one  of  the  physicians 
that  his  charges  against  the  appellee  for  medical  and 
surgical  services  amounted  to  about  $30  or  $36,  there  was 
no  proof  of  the  amount  of  the  physicians'  bills.  It  was 
not  necessary  it  should  be  proven  appellee  had  actually 
paid  the  charges  of  the  physicians  or  of  either  of  them. 
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or  had  paid  for  medical  services  or  medicines.  That  he 
had  incurred  liability  to  pay  for  such  services  was  suffi- 
cient. The  testimony  tended  to  show  a  liability  existed 
to  the  extent  of  §30,  and  warranted  the  court  in  referring", 
in  the  instruction,  to  expenses  incurred  for  medical  and 
surffical  aid  as  an  element  of  damag^es. 

It  is  next  objected  the  instruction  is  so  framed  as  to 
mislead  the  jury  to  believe  damagfes  might  be  awarded 
thouj^h  not  proven  by  a  preponderance  of  the  evidence. 
The  office  of  the  instruction  was  to  advise  the  jury  as  to 
the  elements  of  damag'es  proper  for  their  consideration 
in  the  event  they  should  find  for  the  plaintiff.  It  did 
not  purport  to  instruct  them  as  to  the  quantum  of  proof 
necessary  to  establish  a  rig'ht  of  recovery  or  to  sustain 
an  award  of  damag'es.  Nor  were  the  jury  left  without 
directions  upon  the  point.  The  court  further  expressly 
instructed  them  as  follows: 

5.  *lf  you  find  that  the  plaintiff  is  entitled  to  recover 
damaj^es  from  the  defendants,  or  either  of  them,  you 
should  only  award  the  plaintiff  such  damag'es  as  will,  in 
your  judg^ment,  after  a  fair  and  conscientious  consider- 
ation of  all  the  evidence  in  the  case,  justly  compensate 
him  for  the  injuries  he  has  suffered,  if  any,  and  will  suffer, 
if  any,  as  the  result  of  the  collision  between  the  trains  of 
the  Chicago  and  Eastern  Illinois  Railroad  Company  and 
the  Chicago  and  Erie  Railroad  Company.  And  the  burden 
is  upon  the  plaintiff  to  prove  each  element  of  damage 
claimed  by  him  by  the  greater  weight  of  the  evidence, 
and  such  element  or  elements  of  damage,  if  any,  as  are 
not  proven  by  the  greater  weight  of  the  evidenjce  should 
not  be  allowed  by  you." 

In  view  of  the  clearly  expressed  directions  of  the  court 
in  instruction  No.  5  it  is  not  to  be  reasonably  apprehended 
the  jury  could  have  been  misled  as  to  the  rule  of  evi- 
dence by  which  they  were  to  be  guided. 

The  onl  J'  remaining  alleged  error  is,  the  court  permit- 
ted counsel  for  ai)ijellee,  in  his  argument  to  the  jury,  to 
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indulg-e  in  certain  improper  remarks  quoted  in  the  brief, 
which  it  is  asserted  were  prejudicial  to  the  cause  of  the 
appellants.  The  expressions  here  complained j3f  were  not 
objected  to  at  the  time,  and  hence,  under  repeated  rulings 
of  this  court,  cannot  be  availed  of  as  g-round  of  error  in 
this  court.  (Lake  Erie  and  Western  Railroad  Co,  v.  Middleton, 
142  111.  550;  Siebert  v.  People,  143  id.  571.)  We  find  the  ad- 
dress of  counsel  for  appellee  preserved  in  full  in  the  rec- 
ord. The  expressions  printed  in  full  in  the  brief  of  counsel 
for  appellants  are  preserved  on  page  964  of  the  record. 
It  does  not  appear  a  ruling  of  the  court  as  to  the  pro- 
priety thereof  was  even  sought,  much  less  obtained,  but 
counsel  for  appellee,  without  interruption,  passed  to  the 
discussion  of  other  subjects.  Later,  in  the  course  of  his 
address  an  objection  was  noted  (page  970  of  the  record) 
and  a  ruling  obtained,  but  counsel  was  then  dwelling  up- 
on a  topic  quite  distinct  from  that  to  which  the  remarks 
set  forth  in  the  brief  were  addressed.  The  objection  re- 
ferred to  was  interposed  at  a  time  in  the  course  of  the 
address  when,  as  counsel  for  appellants  insist,  it  was 
manifest  counsel  for  appellee  intended  to  enter  upon  the 
description  of  a  supposed  scene  at  the  home  of  appellee 
when  appellee  was  brought  into  the  presence  of  his  fam- 
ily after  having  received  the  injury  in  question.  That 
such  was  the  intention  of  counsel  must,  to  an  extent,  be 
supposititious.  But  conceding  the  apjyrehension  of  coun- 
sel for  appellants  to  have  been  justified,  the  incident  does 
not  demand  we  should  reverse  the  judgment,  for  the  rea- 
son the  objection  was  interposed  in  order  to  anticipate 
and  prevent  the  utterance  of  improper  remarks,  and  coun- 
sel for  appellee  did  not  proceed  further,  but  paused  until 
the  court  ruled  he  should  confine  his  remarks  to  matters 
in  proof,  and  then  proceeded  to  the  discussion  of  other 
subjects  within  the  range  of  the  proof. 

No  other  alleged  errors  are  presented  or  assigned  as 
cognizable  in  this  court.  The  judgment  of  the  Appellate 
Court  is  affirmed.  Judgment  affirmed. 
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Oliver  W.  Marble 
William  H.  Thomas  et  al. 

Opinion  filed  February  17, 1899—Behearing  denied  April  7, 1899. 

Practice — master's  findings  offajd  are  conclusive  in  the  cUtsenee  of  ex- 
ceptions. Confirmation  of  the  master's  report  is  conclusive  of  mat- 
ters of  fact  on  appeal,  where  no  exceptions  to  the  report  are  filed 
after  the  master  has  overruled  the  objections  thereto. 

Marble  v.  Thomas,  77  III.  App.  Ill,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding". 

Henry  L.  Rexford,  for  appellant. 

John  G.  Henderson,  for  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Appellant  filed  a  creditor's  bill  in  the  circuit  court  of 
Cook  county  against  William  H.  Thomas,  who  is  the  judg- 
ment debtor,  and  other  appellees.  The  cause  was  referred 
to  the  master  in  chancery  to  take  proof  and  report  con- 
clusions of  law  and  fact.  Objections  to  the  master's  report 
were  filed  with  the  master,  which  were  by  him  overruled. 
No  exceptions  to  his  report  were  filed  in  court,  and  on 
the  hearing  the  court  confirmed  the  master's  report  and 
dismissed  the  bill  at  the  cost  of  complainant.  On  appeal 
the  Appellate  Court  affirmed  the  judgment  of  the  circuit 
court  on  the  ground  that,  there  being  no  exceptions  taken 
thereto  before  the  chancellor,  all  questions  of  fact  in  con- 
troversy were  conclusively  settled  by  the  findings  of  the 
master.  From  the  action  of  the  Appellate  Court  this  fur- 
ther apx)eal  is  prosecuted. 

In  the  case  of  Jewell  v.  Rock  River  Paper  Co.  101  111.  57, 
this  court  said  (p.  6b):  "It  is  well  settled  that  where  mat- 
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ters  of  fact  are  referred  to  a  master  for  his  determination, 
it  is  the  duty  of  the  i)arties,  when  notified,  as  was  done 
here,  to  appear  before  him  and  there  contest  the  matter, 
and  if  his  findings  are  not,  in  their  judgment,  supported 
by  the  evidence,  it  is  their  duty  to  interpose  their  objec- 
tions, so  as  to  a£Ford  the  master  an  opportunity  to  modify 
his  report  if  it  should  happen  to  be  wrong,  and  if  in  such 
case,  after  hearing  the  objections,  the  master  declines  to 
modify  or  change  his  report,  it  is  the  duty  of  the  object- 
ing parties,  after  it  has  been  filed  in  court,  to  appear  there 
and  file  exceptions  to  it;  and  when  this  course  has  not 
been  pursued,  and  no  sufficient  reason  is  assigned  for  not 
doing  so,  as  was  the  case  here,  the  report  of  the  master, 
when  approved  by  the  court,  will  be  deemed  in  this  court 
conclusive  upon  the  questions  covered  by  it."  Hurd  v. 
Goodrich,  59  111.  450;  Pennell  v.  Lamar  Ins.  Co.  73  id.  303; 
McClay  v.  Norris,  4  Gilm.  370;  Singer,  Nimick  &  Co.  v.  Steele, 
125  111.  426;  Cheltenham  Improvement  Co.  v.  Whitehead,  128 
id.  279;  Ennesser  v.  Hudek,  169  id.  494. 

This  rule  of  practice  is  so  firmly  established  in  this 
State  that  it  cannot  now  be  seriously  questioned.  The 
case  of  Strang  v.  Allen,  44  111.  429,  cited  by  counsel  for  ap- 
pellant as  holding  that  no  exceptions  to  the  report  of 
the  master  need  be  filed  before  the  court,  is  not  an  au- 
thority to  the  contrary.  There  it  was  expressly  held  that 
because  of  the  master's  failure  to  give  proper  notice  of 
the  hearing  before  him,  the  parties  were  excused  from 
filing  objections,  and,  of  course,  from  filing  exceptions 
before  the  court.  No  such  excuse  for  failing  to  comply 
with  the  well  understood  rule  of  practice  as  above  shown 
is  offered  here. 

The  record  and  decision  of  the  Appellate  Court  are 
fully  sustained  by  our  decisions,  and  its  judgment  will 
accordingly  be  affirmed.  judgment  affirmed. 
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A.  B.  McCheIsney 

178      5421  „ 

Idl88  »  96 

1178  ~542i     ^^^  People  ex  ret,  Kochersperger,  County  Collector. 

1^305    649! 

-  -'  Opinion  JUed  February  17, 1899—Echearing  denied  April  6, 1899. 

\,  Amendments— dcZmgitcn^  list  is  under  control  of  collector  untU  time 
of  appliciUion  for  judgment,  A  tax  collector,  not  being  required  to 
file  his  published  list  until  the  time  of  application  for  judgement, 
may  before  such  time  re-file  a  list  previously  filed  and  add  a  new 
certificate,  although  the  better  practice  would  be  to  file  a  new  list. 

2.  Same — court  may  permit  amendment  of  certificate  of  publication  be- 
fore judgment.  The  county  court  has  power  to  permit  the  amend- 
ment of  a  certificate  of  publication  to  a  delinquent  list  while  the 
application  for  judgment  is  still  .pending. 

3.  Taxes — parol  evide^ice  as  to  publication  of  list  is  admissible.  Upon 
application  for  judgment  against  delinquent  lands  it  is  not  error 
to  admit  parol  evidence  of  facts  relating  to  the  publication  of  the 

\  delinquent  list. 

4.  Sa^e— effect  of  clerk's  failui-e  to  place  file-mark  on  delinqrtent  lisL 
The  clerk's  failure  to  place  his  file-mark  upon  a  delinquent  list  does 
not  destroy  its  validity,  where  the  evidence  shows  that  the  book 
containing  the  list  was  delivered  to  the  clerk  of  the  county  court 
within  the  time  required  by  law. 

5.  Same — general  appearance  cures  defective  notice  of  application,  A 
general  appearance  by  the  owner  in  a  proceeding  to  sell  lands  for 
delinquent  taxes  or  assessments  cures  the  defects  in  the  notice  of 
the  application  for  judgment. 

6.  Same— special  appearance  must  be  confined  to  matters  ofjurisdiciinn. 
An  objection  to  an  application  for  judgment  of  sale  for  taxes,  based 
upon  the  county  collector's  refusal  to  permit  the  objector  to  exam- 
ine the  books  containing  the  city  collector's  report  and  warrants, 
does  not  go  to  the  jurisdiction  of  the  court  to  enter  judgment,  and 
operates  as  an  entry  of  general  appearance. 

7.  Same — collector's  refusal  to  permit  inspection  of  books  not  givundfor 
refusing  judgment.  The  county  collector's  denial  of  the  right  of  a 
property  owner  to  examine  the  books  containing  the  city  collector's 
warrants  and  report  is  not  ground  for  refusing  judgment  of  sale, 
in  the  absence  of  any  application  to  the  court  to  postpone  hearing 
to  permit  an  inspection  of  such  book. 

8.  Same — when  judgment  is  in  substantially  correct  form,  A  judgment 
against  the  property  of  the  objector,  in  the  name  of  the  People, 
substantiall}'  complies  with  section  191  of  the  Revenue  act,  though 
it  does  not  read  as  entered  against  "the  aforesaid  tract  of  land." 
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Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Oruin  N.  Carter,  Judge,  presiding. 

P.  W.  Becker,  for  appellant. 

Charles  S.  Thornton,  Corporation  Counsel,  and  John 
A.  May,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  application  of  the  county  collector  of 
Cook  county  for  judgment  against  delinquent  lands,  at 
the  July  term,  1898,  of  the  county  court.  Appellant  ap- 
peared and  filed  special  objections,  in  which  he  called 
in  question  the  jurisdiction  of  the  county  court  to  enter 
judgment  and  order  of  sale  against  his  lands.  The  ob- 
jections were  overruled  and  judgment  entered,  and  appel- 
lant appealed. 

The  application  was  made  on  the  second  Monday  of 
July,  being  the  11th  day  of  July,  1898.  On  the  hearing 
of  the  objections  it  appeared  from  the  evidence  that  on 
the  21st  day  of  June,  1898,  a  paper  containing  the  delin- 
quent tax  advertisement  list  of  lands  and  lots  was  de- 
posited in  the  office  of  the  clerk  of  the  county  court  and 
marked  "filed  June  21,  1898."  A  certificate  of  publication 
was  attached  to  the  list,  signed  by  the  publisher  of  the 
paper.  On  July  7  the  foregoing  file-mark  was  covered 
over  by  a  fly-leaf  and  a  new  file-mark  written  thereon 
as  follows:  "Piled  July  7th,  1898.— Philip  Knopf,  Clerk 
County  Court."  The  certificate  of  publication  was  also 
replaced  by  another  varying  from  the  former.  The  ob- 
jector claimed  that  the  certificate  filed  June  21,  and  not 
that  filed  July  7,  was  the  one  before  the  court.  The  court, 
however,  overruled  the  objection  and  treated  the  certifi- 
cate filed  July  7  as  the  one  properly  before  the  court. 

Under  section  186  of  chapter  120  of  the  Revised  Stat- 
utes the  collector  is  not  required  to  file  the  published  list 
until  the  time  arrives  when  api^lication  for  judgment  is 
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made.  The  collector  was  not,  therefore,  required  to  file 
the  published  list  on  the  application  in  question  until 
July  11,  1898.  If  he  filed  a  published  list  on  the  21st  of 
June,  he  had  the  rig'ht,  if  he  saw  proper,  to  file  another 
on  the  7th  of  July,  and  on  the  application  on  the  11th  he 
had  the  rif^ht  to  rely  upon  either  list,  as  his  judg'raent 
might  dictate.  It  probably  would  have  been  a  better 
practice  if  the  collector,  instead  of  re-filing  the  list  and 
adding  a  new  certificate  thereto  on  July  7,  had  filed  an- 
other paper  containing  the  published  list  with  a  new  cer- 
tificate attached;  but  as  the  published  list  was  within 
the  control  of  the  collector  until  application  for  judg- 
ment was  made,  we  see  no  reason  why  he  might  not  re-file 
the  list  with  a  new  certificate  of  the  publisher  attached. 
We  do  not,  therefore,  regard  the  ruling  of  the  court  on 
the  published  list  as  erroneous. 

The  judgment,  however,  does  not  rest  on  the  published 
list  of  delinquent  lands  filed  on  July  7.  It  appears  that 
on  the  second  day  of  August,  while  the  application  for 
judgment  was  still  pending,  the  appellee  asked  leave  to 
amend  the  certificate  of  publication  filed  on  July  7  by  fil- 
ing a  new  certificate  of  publication,  and  to  further  amend 
by  adding  the  words  "of  Cook  county"  after  the  file-mark 
of  "Philip  Knopf,  Clerk  County  Court."  The  motion  to 
amend  the  court  held  under  advisement  until  September 
23,  1898,  when  the  motion  was  allowed  and  the  amend- 
ment made.  The  judgment  was  rendered  on  the  applica- 
tion, and  i)apers  accompanying  it,  as  they  existed  after 
the  amendment,  when,  as  we  understand  the  record,  they 
conformed  to  the  statute. 

But  it  is  said  the  court  had  no  power  to  grant  the 
amendment.  We  do  not  concur  in  that  view.  It  is  a  well 
established  rule  that  in  all  common  law  and  chancery 
proceedings  amendments  to  the  pleadings  may  be  made 
at  any  time  prior  to  the  rendition  of  judgment,  upon 
prox)er  application  to  the  court.  But,  independently  of 
the  practice  in  other  cases,  section  191  of  the  Revenue 
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law  expressly  provides  for  amendments  on  application 
for  judgment  for  taxes.  That  section  is  as  follows:  "In 
all  judicial  proceedings  of  any  kind  for  the  collection  of 
taxes  and  special  assessments,  all  amendments  may  be 
made  which  by  law  could  be  made  in  any  personal  action 
pending  in  such  court,  and  no  assessment  of  property  or 
charge  for  any  of  said  taxes  shall  be  considered  illegal 
on  account  of  any  irregularity  in  the  tax  lists  or  assess- 
ment rolls,  *  *  *  and  no  error  or  informality  in  the 
proceedings  of  any  of  the  officers  connected  with  the  as- 
sessment, levying  or  collecting  of  the  taxes,  not  affecting 
the  substantial  justice  of  the  tax  itself,  shall  vitiate  or 
in  any  manner  affect  the  tax  or  the  assessment  thereof, 
and  any  irregularity  or  informality  in  the  assessment  roll 
or  tax  lists,  or  in  any  of  the  proceedings  connected  with 
the  assessment  or  levy  of  such  taxes,  or  any  omission 
or  defective  act  of  any  officer  or  officers  connected  with 
the  assessment  or  levying  of  such  taxes,  may  be,  in  the 
discretion  of  the  court,  corrected,  supplied  and  made  to 
conform  to  law  by  the  court  or  by  the  person  (in  the 
presence  of  the  court)  from  whose  neglect  or  default  the 
same  was  occasioned."    (Rev.  Stat.  p.  889.) 

In  Hinkle  v.  City  of  Mattoon,  170  111.  316,  it  was  held 
that  an  affidavit  of  the  mailing  of  notices  of  application 
for  confirmation  of  a  special  assessment  may  be  amended, 
upon  notice  to  parties  interested,  at  any  time  after  judg- 
ment, so  as  to  show  the  truth  of  what  was  really  done 
in  the  way  of  service,  where  the  hona  fide  rights  of  third 
parties  have  not  intervened.  In  Dunham  v.  City  of  Chicago^ 
55  111.  357,  it  was  also  held  that  the  certificate  of  publi- 
cation was  amendable  even  after  judgment. 

The  publisher  of  the  Inter- Ocean^  the  paper  in  which 
the  delinquent  lands  were  published,  was  called  as  a 
witness,  and  testified  that  he  was  publisher  of  the  paper 
and  to  other  facts  in  regard  to  the  publication  of  the 
list,  and  it  is  claimed  that  the  court  erred  in  the  admis- 
sion of  parol  evidence.     This  question  arose  in  Lingle  v. 
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Cidj  of  Chicago,  172  111.  170,  and  we  held  that  parol  evi- 
dence was  admissible. 

Objection  is  made  to  the  delinquent  list  because  it 
was  not  filed.  The  evidence  showed  that  the  book  con- 
taininj^  the  delinquent  list  was  delivered  into  the  posses- 
sion and  custody  of  the  clerk  of  the  county  court  within 
the  time  required  by  law,  and  the  mere  fact  that  the  clerk 
failed  to  place  his  file-mark  upon  the  book  did  not  de- 
stroy its  validity.  This  question  is  settled  adversely  to 
appellant  in  Mix  v.  People,  106  111.  425. 

It  is  also  claimed  that  thefe  was  a  variance  between 
the  delinquent  list  and  the  advertisement.  The  delin- 
quent list  tiled  by  the  collector  in  the  county  court  gave 
the  name  of  the  owner  as  "A.  B.  McChesney,"  while  the 
notice  published  in  the  paper  jifave  the  name  of  the  owner 
as  "Chesney."  It  is  undoubtedly  true  that  there  is  a  vari- 
ance between  the  name  of  the  owner  as  given  in  the  de- 
linquent list  and  as  given  in  the  notice,  but  the  question 
which  necessarily  arises  is  whether  the  notice  which 
gave  the  name  of  the  owner  as  "Chesney"  was  sufficient 
to  give  the  court  jurisdiction  to  render  the  judgment 
against  the  property  of  A.  B.  McChesney.  Section  182 
of  the  Revenue  law  provides  that  "said  advertisement 
shall  be  published  at  least  three  weeks  previous  to  the 
term  of  the  county  court  at  which  judgment  is  prayed, 
and  shall  contain  a  list  of  the  delinquent  lands  and  lots 
upon  which  the  taxes  or  special  assessments  remain  due 
and  unpaid,  the  names  of  owners,  if  known,  the  total 
amount  due  thereon,  and  the  year  or  years  for  which  the 
same  are  due."  Here  the  advertisement  was  published  for 
the  time  required,  contained  a  correct  list  of  the  lands, 
the  correct  amount  due,  and  the  year  for  which  the  taxes 
and  special  assessments  were  due.  As  to  the  name  of 
the  owner,  the  advertisement,  among  other  things,  con- 
tained the  following:  "The  following  lists  contain  the 
delinquent  lands,  etc.,  within  the  corporate  limits  of  the 
city  of  Chicago    *    *    *    upon  which  remain  due  and  un- 
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paid  the  amount  of  certain  special  assessments  ♦  ♦  * 
levied  and  assessed  by  authority  of  the  city  of  Chicago. 
*  *  *  Said  lists  also  show  the  names  of  the  owners  of 
the  lands,  *  *  *  so  far  as  known."  In  the  lists  the 
name  is  given  as  "Chesney."  Where  the  name  of  the  owner 
is  known  to  the  collector  the  law  imposes  upon  him  the 
duty  to  give  the  name  of  the  owner  in  the  advertised  list, 
and  a  failure  to  do  so  will  render  the  notice  bad.  In  the 
case  under  consideration  it  is  apparent  that  the  name 
of  the  owner  was  known  to  the  collector,  because  he  had 
given  the  name  correctly  in  the  delinquent  list,  which 
he  could  not  have  done  if  the  name  of  the  owner  had 
been  unknown.  It  was  therefore  a  plain  disregard  of 
duty  to  omit  the  name  of  the  owner  from  the  published 
list.    Cooley  on  Taxation,  p.  335. 

But  we  do  not  think  appellant  in  a  position  to  take 
advantage  of  the  defective  notice.  As  a  general  rule, 
a  general  appearance  by  the  owner  in  a  proceeding  to 
sell  lands  for  delinquent  taxes  or  assessments  cures  all 
defects  in  the  notice  of  the  application  for  judgment. 
(Nicholes  v.  People,  165  111.  502.)  Upon  looking  into  the  rec- 
ord it  will  be  found  that  appellant,  when  he  appeared  in 
the  county  court,  did  not  confine  his  objections  to  the 
question  of  jurisdiction  alone,  but  interposed  other  objec- 
tions against  the  proceeding.  The  appellant  filed  eleven 
objections,  the  last  of  which  was  as  follows:  "Because 
this  objector,  through  his  counsel,  prior  to  the  applica- 
tion herein,  was  by  the  county  collector,  on  proper  re- 
quest made,  denied  access  to  or  view  of  the  books  in  his 
oflBce  containing  the  report  of  the  city  collector,  and  war- 
rants attached,  applying  to  objector's  property  involved 
herein,  upon  the  ground  that  said  books  were  not  public 
books  but  the  private  books  of  the  collector,  whereby 
this  objector  was  prevented  from  ascertaining  whether 
there  was  a  report  of  the  city  collector  or  a  warrant  or 
warrants  for  collection,  or  whether  said  report  and  war- 
rant or  warrants  complied  with  the  law  or  corresponded 
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with  the  delinquent  list  and  advertisement,  and  was  hin- 
dered and  prevented  from  obtaining  other  informatiofn 
necessary  to  filing  objections,  and  to  a  proper  defense 
herein."  The  fact,  if  true,  that  appellant  was  denied  the 
right  to  examine  books  in  the  collector's  office  could  have 
no  bearing  upon  the  right  or  power  of  the  court  to  hear, 
determine  and  enter  judgment  on  the  application  of  the 
collector.  The  action  of  the  collector,  as  raised  by  the 
objection,  was  a  mere  irregularity  in  the  proceedings 
which  had  no  bearing  whatever  on  the  jurisdiction  of  the 
court,  and  when  appellant  filed  this  objection  he  must 
be  regarded  as  having  entered  a  general  appearance, 
which,  of  course,  would  be  an  abandonment  or  waiver  of 
the  defect  in  the  notice.  In  the  case  last  cited  it  is  said: 
"A  special  appearance  must  be  for  the  purpose  of  urging 
jurisdictional  objections  only,  and  it  must  be  confined  to 
a  denial  of  jurisdiction.  An  appearance  for  any  other 
purpose  than  to  question  the  jurisdiction  of  the  court  is 
general." 

It  is  also  claimed  that  the  judgment  entered  is  errone- 
ous because  entered  against  the  property  of  the  objector 
when  the  statute  required  it  to  be  entered  against  "the 
aforesaid  tract  or  tracts  or  lots  of  land."  A  judgment 
entered  against  the  property  of  the  objector,  in  favor 
of  the  People,  although  not  in  the  precise  words  of  the 
statute,  is  a  substantial  compliance  with  section  191  of 
the  Revenue  act. 

As  to  the  judgment  rendered  by  default  on  July  13  the 
court  had  the  right  to  render  judgment  against  delinquent 
lands  where  no  objections  were  tiled.  Moreover,  appel- 
lant cannot  complain  of  that  judgment  as  it  did  not  affect 
his  property. 

In  regard  to  the  complaint  that  appellant  was  denied 
the  right  to  inspect  certain  public  records  or  books  in  the 
collector's  office.  The  appellant,  no  doubt,  had  a  right 
to  inspect  any  public  record  or  book  in  the  collector's 
office,  and  if  the  collector  refused,  the  appellant  might 


Digiti 


zed  by  Google 


April, '99.]  Clapltn  v.  City  op  Chicago.  549 

have  enforced  the  ri^ht  by  an  appropriate  proceeding. 
But  the  denial  of  the  right  could  not  invalidate  the  ap- 
plication for  judgment.  It  might  have  been  sufficient 
ground  for  a  postponement  of  the  hearing  of  the  objec- 
tions to  afford  appellant  time  to  inspect  the  records,  had 
an  application  been  made  for  that  purpose. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


William  Claflin  et  al. 


V. 


178    649 
188     68 


The  City  op  Chicago.  J!^^^  ,^ 

Opinion  filed  February  17, 1899—Behearing  denied  April  7, 1899,        IJs?     1419 

1.  Public  improvements— «?7i€n  paving  ordinance  sufficiently  sped-  V^  j^^. 
fi^.sheig?Uofcurb.  A  paving- ordinance  sufficiently  specifies  the  heig'ht  ^jgg  i^q^ 
of  the  curb  which  provides  that  the  pavement,  at  the  center  of  the 
street,  shall  conform  to  the  established  grade,  and  shall  descend  to 
the  glitter  line  at  a  specified  pitch,  and  that  the  gutter  flags  shall 
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be  of  a  certain  width  with  a  pitch  corresponding  to  the  crown  of 
the  street,  the  top  of  the  curb  to  be  at  established  grade. 

2.  Same — an  ordinance  for  paving  street  need  not  give  details  of  grade. 
Reference  by  a  paving  ordinance  to  the  established  grade  of  the 
street  to  be  improved  is  a  sufficient  sx)ecification  of  the  grade,  as 
the  commissioners  will  take  notice  of  an  established  grade  the  same 
as  of  streets  or  intersections  established  by  other  ordinances. 

.3.  Names — law  does  not  regard  middle  initial  as  part  of  name.  The 
middle  initial  of  a  name  is  not  material  in  any  legal  proceeding, 
and  its  presence  or  absence  or  the  use  of  a  different  one  does  not 
constitute  a  variance  recognized  by  law. 

4.  Samk— first  initial  is  regarded  as  an  ahbreviaiion  of  christian  name. 
The  initial  letter  of  a  christian  name  is  to  be  regarded,  not  as  the 
name  of  another  person,  but  as  an  abbreviation  of  christian  name. 

5.  Same — tohat  not  a  variance  in  namea.  There  is  no  legal  variance 
between  the  names  "John  J.  Flagg"  and  "J.  H.  Flagg." 

Magruder,  J.,  dissenting. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Orrin  N.  Carter,  Judge,  presiding. 
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Hupp  &  Cook,  and  W.  P.  Carroll.,  for  plaintiffs  in 
error. 

Charles  S.Thornton,  Corporation  Counsel,  and  John 
A.  May,  Assistant,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error  ask  us  to  reverse  a  judg;ment  en- 
tered by  default,  confirming  a  special  assessment  against 
their  property  for  paving  Harding  avenue,  in  Chicago, 
because  the  court  had  no  jurisdiction  to  enter  the  judg- 
ment. One  reason  alleged  is,  that  the  ordinance  is  void 
for  a  failure  to  specify  the  height  of  the  curb,  which  is  a 
part  of  the  combined  gutter  and  curb  on  each  side  of  the 
roadway.  The  ordinance  is  not  subject  to  the  objection. 
It  provides  that  the  surface  of  the  pavement  at  the  cen- 
ter of  the  street  shall  conform  exactly  to  the  established 
grade  of  said  Harding  avenue  and  shall  descend  to  the 
gutter  line  with  a  pitch  of  one  inch  to  each  three  feet; 
that  the  gutter  flags  shall  be  eighteen  inches  in  width  and 
have  a  pitch  corresponding  to  the  crown  of  the  street, 
and  that  the  top  of  the  curb  shall  be  at  the  said  estab- 
lished grade  of  Harding  avenue.  Here  are  all  the  data 
necessary  to  determine  the  depth  of  the  gutter  and  the 
height  of  the  curb.  The  top  of  the  curb  and  the  surface 
of  the  pavement  at  the  center  of  the  street  are  to  be  on 
a  level  at  the  established  grade,  and  the  depth  of  the 
gutter  and  height  of  the  curb  will  be  one  inch  for  each 
three  feet  of  width  from  the  center  of  the  crown  of  the 
street  to  the  gutter  line. 

Another  objection  is,  that  the  ordinance  is  void  for  a 
failure  to  fix  the  grade  at  which  the  improvement  is  to 
be  made.  The  provision,  as  already  seen,  is,  that  the 
improvement  shall  conform  exactly  to  the  established 
grade  of  the  avenue,  and  the  objection  seems  to  be  that 
the  ordinance  does  not  sa}'^  that  such  grade  was  estab- 
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lished  by  an  ordinance  on  file  in  the  city  clerk's  office. 
It  is  not  the  purpose  or  function  of  an  ordinance  provid- 
ing^ for  an  improvement  upon  a  street  to  fix  the  g"rade  of 
that  street,  and  it  has  never  been  deemed  necessary  that 
in  the  body  of  such  an  ordinance  the  details  of  an  estab- 
lished grade  must  be  set  out.  (Cltij  of  Carlinville  v.  Mc- 
Clure^  156  111.  492.)  A  city  is  authorized  to  establish  the 
grades  of  its  streets  independently  of  any  improvement, 
and  the  importance  of  showing  the  grade  in  an  ordinance 
for  an  improvement  is  to  show  what  amount  of  excava- 
tion and  filling  will  be  required,  so  that  an  intelligent  es- 
timate of  cost  can  be  made.  The  estai^lishing  of  a  grade 
for  Harding  avenue,  being  a  permanent  matter  of  a  leg- 
islative character,  could  only  be  done  by  an  ordinance, 
and  a  reference  to  an  established  grade  is  necessarily  a 
reference  to  some  ordinance  of  the  city  establishing  the 
same.  The  right  to  refer  to  an  ordinance  fixing  the 
grade,  instead  of  setting  out  all  the  particulars  of  such 
grade,  has  never  rested  upon  any  particular  provision 
of  a  statute  authorizing  it,  but  upon  the  ground  that  it 
would  be  useless  to  repeat  in  detail  the  provisions  of 
other  ordinances.  It  is  true  that  the  statute  does  not 
provide  for  reference  to  an  ordinance  establishing  a 
grade,  while  it  does  authorize  a  reference  to  maps,  plans, 
profiles  or  si3ecifications  on  file  in  the  office  of  the  proper 
clerk.  This  is  to  authorize  a  reference  to  such  papers 
for  details  of  the  improvement  which  would  otherwise 
have  to  be  inserted  in  the  ordinance.  But  where  a  grade 
has  been  established  by  ordinance  and  the  ordinance  for 
the  improvement  requires  it  to  be  at  that  grade,  the  com- 
missioners estimating  the  cost  will  take  notice  of  such 
established  grade,  just  as  they  would  of  streets  or  inter- 
sections established  by  other  ordinances.  {White  v.  City 
ofAUon,  149  111.  626;  Haley  \.  City  of  Alton,  152  id.  113;  City 
of  Carlinville  v.  McClure,  mipra;  Chicago  and  Northern  Pacific 
Railroad  Co,  v.  City  of  Chicago,  172  111.  66.)  As  the  act 
establishing  the  grade  must  necessarily  have  been  by 
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ordinance,  we  do  not  see  what  possible  difference  it  could 
make  that  the  word  "ordinance'*  is  not  mentioned,  or  how 
commissioners  or  bidders  would  be  better  informed  if  the 
word  were  used  without  giving  the  title  of  such  ordi- 
nance or  the  book  or  page  where  it  is  recorded,  which  is 
not  claimed  to  be  necessary.  If  it  should  be  shown  on  a 
hearing  that  there  was  no  ordinance  establishing  a  grade 
it  would  be  a  good  defense  to  an  application  for  judg- 
ment, (Chicago  and  Northern  Pacific  Railroad  Co,  v.  City  of 
Chicago^  174  111.  439,)  but,  so  far  as  the  ordinance  itself  is 
concerned,  we  regard  the  provision  that  the  improvement 
shall  be  at  the  established  grade  as  sufficient. 

It  is  also  argued  that  the  petition  is  insufficient  as  a 
basis  for  the  judgment  because  a  copy  of  the  report  to 
the  city  council  of  the  commissioners  appointed  to  make 
an  estimate  of  the  cost  of  the  improvement  annexed  to 
the  petition  shows  that  John  J.  Flagg,  one  of  the  three 
persons  appointed  to  make  the  estimate,  did  not  act,  but 
that  another  person  acted  in  his  place.  The  copy  an- 
nexed to  the  petition  appears  to  be  signed  "J.  H.  Flagg," 
and  this  is  the  ground  for  claiming  that  he  was  a  differ- 
ent person  from  the  one  appointed.  So  far  as  the  middle 
initial  apjiearing  in  the  ordinance  or  the  report  is  con- 
cerned, it  has  no  tendency  to  prove  the  fact  alleged, 
because  it  is  no  part  of  the  name.  The  common  law  rec- 
ognizes but  one  christian  name,  and  a  middle  initial  may 
be  dropped  and  resumed  or  changed  at  pleasure.  It  is 
not  material  in  any  legal  proceeding,  and  its  presence  or 
absence  or  a  difference  in  it  does  not  create  a  variance. 
{Thompson  v.  Lee,  21  111.  242;  Erskinc  v.  Davis,  25  id.  251; 
JIuinphrey  v.  Phillips,  57  id.  132.)  In  Miller  v.  Peojyle,  39  111. 
457,  the  indictment  charged  a  robbery  of  Isaac  R.  Ran- 
dall and  it  was  proved  that  the  robbery  was  committed 
on  Isaac  B.  Randall.  It  was  there  contended  by  counsel, 
that  although  unnecessary  to  insert  the  initial  R.  in  the 
name  of  the  party  robbed,  yet  as  it  was  inserted  and  the 
initial  was  different  there  was  a  variance.     The  court 
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did  not  agree  with  counsel,  but  said  that  the  letter  was 
no  part  of  Randall's  name  and  that  there  was  no  vari- 
ance. The  middle  initial  J.  in  the  ordinance  and  H.  in 
the  sig-nature  being  disregarded,  the  question  must  be 
considered  as  if  the  ordinance  appointed  John  Plagg  and 
the  report  was  signed  J.  Flagg,  and  such  a  difference  has 
never  been  regarded  as  creating  a  variance  or  showing 
that  there  were  two  persons.  While  a  letter  of  the  alpha- 
bet does  not  in  itself  constitute  a  name,  yet  the  initial 
letter  of  the  christian  name  is  so  commonly  used  that  it 
is  to  be  regarded,  not  as  the  name  of  another  person  but 
as  an  abbreviation  of  the  christian  name.  Lee  v.  Mendel^ 
40  111.  359. 

The  objections  made  do  not  warrant  a  reversal,  and 
the  judgment  of  the  county  court  is  affirmed. 

Judgment  ajffii^med. 

Mr.  Justice  Magruder,  dissenting. 


John  Knight 

V, 

Thomas  A.  Knight  et  at. 

Opinion  filed  Fehruai-y  17^  lS99-~Rehearing  denied  April  7, 1899, 

1.  Evidence — when  inference  from  facts  is  not  a  mere  opinion.  Plain- 
tiff in  ejectment,  relying-  on  adverse  posseesion  for  title,  may  ask 
witnesses  as  to  who  was  "in  possession'*  or  "control"  of  the  premises 
or  who  was  reputed  to  be  the  owner,  but  the  defendant  may  call  for 
the  facts  on  which  the  witnesses  base  their  answers. 

2.  Same — declarations  by  one  in  possession  are  admissible  as  part  of  the 
res  gestae.  Declarations  of  ownership  by  one  in  actual  possession  of 
land,  though  not  made  as  incident  to  any  particular  acts  of  domin- 
ion, are  part  of  the  res  gestcB  of  possession  and  admissible  as  explan- 
atory of  the  title  claimed. 

3.  Samk— proof  of  repvied  ownership  competent  to  show  notoriety  of  pos- 
session. Proof  that  the  grantor,  who  had  conveyed  but  remained  in 
possession  of  the  property  and  was  g^enerally  reputed  to  be  the  owner, 
is  competent  to  show  notoriety  of  possession,  knowledge  thereof  by 
the  grantee,  and  that  the  possession  was  under  claim  of  title. 
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4.  Limitations— i/ran^^M-  not  estopped  to  acquire  title  by  advene  pn^ 
session.  The  relation  of  grrantor  and  grantee  does  not  estop  the 
former,  who  remains  in  possession,  from  acquiring  title  by  limita- 
tion or  prescription  adverse  to  that  convej^ed  by  the  deed. 

5.  Same — grantor  need  not  expressly  notify  grantee  of  repudiation  of 
(Iffid,  The  relation  of  grantor  may  be  denied  by  retaining  actual 
possession  and  exercising  acts  of  control  and  dominion  over  the 
property  consistent  only  with  a  claim  of  exclusive  ownership  ad- 
verse and  hostile  to  the  grantee's  claim  of  title. 

6.  SaU¥.— grantee  is  fjound  to  take  notice  of  grantor'* s  continued  posses- 
sion, A  grantee  claiming  title  is  bound  to  take  notice  that  the 
grantor  retains  possession  of  the  property,  lives  in  the  dwelling 
house  thereon  and  exercises  acts  of  dominion  inconsistent  with  the 
grantee's  claim  of  title. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the 
Hon.  T.  N.  Mehan,  Judg^e,  presiding. 

On  the  6th  day  of  September,  1875,  one  William  Knight 
conveyed  to  the  appellant  lots  3  and  4,  in  block  96,  in 
Beard  &  Weare's  addition  to  the  city  of  Beardstown.  The 
grantor,  with  his  children,  then  lived  in  a  dwelling  house 
situate  on  the  lots  and  occupied  the  premises  as  a  home. 
He  continued  to  reside  in  the  dwelling  and  occupy  the 
premises  after  the  execution  of  the  deed  as  before,  until 
the  date  of  his  death,  which  occurred  June  5,  1896,— a 
period  of  twenty  years  and  nine  months.  At  the  time  of 
his  death  his  son,  Arthur  Knight,  lived  with  him  in  the 
said  home  jiremises  as  one  of  his  family,  and  said  Arthur 
continued  to  reside  there  until  he  was  ousted  by  a  judg- 
ment rendered  in  an  action  of  forcible  detainer  brought 
by  the  appellant  against  him.  The  appellant  so  being 
in  possession,  the  appellees,  who  are  the  heirs-at-law  of 
said  William  Knight,  deceased,  on  the  23d  day  of  March, 
1B97,  instituted  this  an  action  in  ejectment  to  recover 
possession  of  the  premises.  A  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  in  their  favor,  from  which  this 
aj^peal  has  been  prosecuted. 

Cyrus  Epler,  and  J.  N.  Gridley,  for  appellant. 
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Mills  <fe  McClure,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  theory  upon  which  the  judgment  was  rendered  is, 
the  ancestor  of  the  appellees  held  actual,  hostile,  notori- 
ous, exclusive,  open  and  continuous  adverse  possession 
of  the  premises,  under  the  claim  that  he  was  the  owner 
thereof,  for  the  full  period  of  twenty  years,  and  thereby 
acquired  title  in  fee  simple  thereto,  and  that  such  title 
descended  to  and  vested  in  the  appellees,  his  heirs-at- 
law.  It  was  not  error  to  permit  counsel  for  appellees 
to  ask  witnesses  in  that  behalf  to  state  who  was  in 
"the  possession"  of  the  premises,  etc.,  and  who  was  in 
"the  control"  of  the  premises,  etc.,  the  g'round  of  objec- 
tion being  the  questions  sought  the  mere  opinions  of  the 
witnesses.  The  questions  related  to  periods  of  time  within 
said  period  of  twenty  years.  "An  inference  necessarily 
involving  certain  facts  may  be  stated  without  the  facts 
when  the  inference  is  equivalent  to  a  specification  of 
the  facts;  but  when  the  facts  are  not  necessarily  in- 
volved in  the  inference,  (e.  g.,  when  the  inference  may 
be  sustained  upon  either  of  several  distinct  phases  of 
fact,  neither  of  which  it  necessarily  involves,)  then  the 
facts  must  be  stated.  In  other  words,  when  the  opinion 
is  the  mere  short-hand  rendering  of  the  facts,  then  the 
opinion  can  be  given,  subject  to  cross-examination  as  to 
the  facts  on  which  it  is  based."  (Wharton's  Law  of  Evi- 
dence, sec.  510.)  In  Woodstock  Iron  Co.  v.  Roberts,  6  So.  Rep. 
349,  it  was  said:  "It  was  competent  for  the  witness  Skel- 
ton  to  testify  that  the  defendant  went  into  possession  of 
the  lands  and  thereafter  controlled  them.  Control  is  a 
statement  of  collective  facts  involving  management  and 
acts  of  ownership.  If  the  plaintiff  desired  to  know  on 
what  the  witness  founded  his  conclusions  of  facts  he 
should  have  drawn  it  out  on  cross-examination."  Proof 
that  the  premises  were  generally  reputed  to  be  the  proji- 
erty  of  the  ancestor  of  appellees  was  competent,  as  tend- 
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iug  to  establish  the  notoriety  of  the  possession,  that  the 
appellant  was  aware  of  such  possession,  and  also  that 
such  possession  was  under  claim  of  title.  (Sparrow  v. 
Hoveij,  44  Mich.  63;  McAuUff  v.  Parker,  38  Pac.  Rep.  744.) 
In  Maxivell  Land  Grant  Co,  v.  Datvson,  151  U.  S.  586,  Daw- 
son's claim  of  title  to  the  lands  in  controversy  was  based 
on  adverse  possession,  and  it  was  ruled  it  was  competent 
to  show  he  was  generally  reputed  to  be  the  owner  of  the 
lands. 

The  court  permitted  appellees  to  put  in  evidence  dec- 
larations of  their  ancestor  while  he  was  in  the  possession 
and  control  of  the  property  after  the  execution  and  deliv- 
ery of  the  deed  to  appellant,  such  declarations  being",  in 
effect,  bare  assertions  of  a  present  claim  of  ownership  of 
the  premises.  There  seems  to  be  unanimity  in  authorities 
that  such  declarations  are  admissible  when  accompany- 
ing an  act  of  possession  which  is  provable.  The  declara- 
tions in  such  instances  are  regarded  as  part  of  the  act, 
or  a  "verbal  act"  indicating  present  purpose  or  motive. 
Whether,  to  be  regarded  as  admissible  in  evidence,  the 
declaration  must  be  shown,  in  such  cases  as  this,  to  be 
contemporaneous  with  some  distinct  and  particular  act 
of  possession  has  been  questioned  by  respectable  author- 
ities. The  fact  here  involved  is  possession  of  the  prem- 
ises for  the  prescribed  period  of  time  under  claim  of 
title.  Actual  possession  for  that  period  is  iir  the  nature 
of  a  continuous  act,  and  the  better  view  is,  that  partic- 
ular acts  of  dominion  over  the  property,  and  the  decla- 
rations of  the  possessor  while  in  possession  as  to  his 
claim  to  the  property,  though  not  accompanying  an  act 
of  possession,  are  of  the  res  gestae  of  the  fact  involved, 
and  hence  equally  admissible  as  evidence.  In  Diiffy  v. 
Presbyterian  Congregation,  48  Pa.  St.  51,  it  was  well  said 
"the  declarations  of  a  person  in  possession  of  land  (as 
to  his  claim  of  title)  are  always  received  as  explanatory 
of  the  title  he  is  claiming;  they  are  part  of  the  res  gestfe 
of  his  possession."     In  liecard  v.  Williams,  7  Wheat.  59, 
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speaking  upon  the  same  point,  it  was  said:  "From  the 
very  nature  of  the  case,  therefore,  it  must  depend  upon 
the  collateral  circumstances  what  is  the  quality  and 
extent  of  the  interest  claimed  by  the  party  (in  posses- 
sion), *  *  *  and  the  declaration  of  the  party  while 
in  possession,  equally  with  his  acts,  must  be  good  evi- 
dence for  tlie  purpose."  The  rule  was  fully  stated  by 
the  Supreme  Court  of  the  State  of  Wisconsin  in  Austin  v. 
Allen,  6  Wis.  134,  and  reiterated  by  the  same  court  in  Rocke 
V.  Andrews,  26  Wis.  311.  The  same  rule  obtains  in  the 
courts  of  California.  (Stockton  Savings  Bank  v.  Staples,  98 
Cal.  189.)  The  principle  upon  which  the  admissibility  of 
such  evidence  rests  is  stated  in  1  Greenleaf  on  Evidence, 
sees.  108,  109.  See,  also,  Amick  v.  Young,  69  111.  542.  That 
such  oral  declarations  are  admissible  is  clearly  recog- 
nized in  James  v.  Indianapolis  and  St.  Louis  Railroad  Co.  91 
111.  554,  Shatv  v.  Schoonover,  130  id.  448,  Grim  v.  Murphy, 
110  id.  271,  Illinois  Central  Railroad  Co.  Y.Houghton,  126  id. 
233,  and  Shaw  v.  Smithes,  167  id.  269.  Narration  of  past 
events,  or  statements  as  to  the  intention  or  motives  of 
the  parties  in  making  a  deed,  or  of  alleged  facts  relative 
to  the  execution  of  the  deed  or  as  to  the  sufficiency  or 
validity  thereof,  are  but  hearsay,  and,  of  course,  not  com- 
petent to  be  proven. 

Appellant  insists,  and  cites  authorities  to  support  the 
insistence,  that  a  grantor  who  remains  in  possession  of 
real  estate  after  the  execution  of  a  deed  conveying  it  to 
another,  is  presumed  by  law  to  hold  as  tenant  at  will  or 
by  sufferance  to  the  grantee,  that  his  possession  is  deemed 
subservient  to  the  title  passed  by  his  deed,  and  does  not 
become  adverse  until  the  grantee  is  notified  that  pos- 
session is  held  under  a  claim  of  title  hostile  to  that  con- 
veyed by  the  deed.  Without  assenting  to  the  proposition 
the  law  raises  an  arbitrary  presumption  that  a  grantor 
who  does  not  yield  possession  holds  as  tenant  of  the 
grantee  in  subservience  to  the  deed,  it  is  well  settled  the 
relation  of  grantor  and  "grantee  has  no  effect  to  estop  the 
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former  from  acquiring"  a  title,  by  limitation  or  prescrip- 
tion, adverse  to  that  conveyed  by  the  deed.  TJie  grantor 
may  remain  in  possession,  repudiate  the  deed  and  acquire 
title  by  adverse  possession  for  the  requisite  length  of 
time.  (Stearns  v.  Henderaoriy  9  Gush.  497;  Smith  v.  Mounts,  11 
Tex.  24;  Shearer  v.  Middleton,  88  Mich.  671;  Murray  v.  Hagle, 
9  So.  Rep.  (Ala.)  368;  //arne  v.  Smith,  15  S.  W.  Rep.  240.)  Nor 
is  it  indispensable  express  written  or  verbal  notice  be 
given  the  grantee  that  the  grantor  has  repudiated  the 
deed.  The  relation  of  g^rantor  may  be  denied  by  retain- 
ing actual  possession  and  exercising  acts  of  control  and 
dominion  over  the  property  consistent  only  with  a  claim 
of  exclusive  ownership  and  of  adverse  right  and  hostile 
to  the  title  of  the  grantee.  {Shearer  v.  Middleton,  suirra; 
Murray  v.  Hagle,  suiyra,)  Using  and  controlling  property 
as  owner  is  the  ordinary  way  of  asserting  title  thereto. 
{Shaw  V.  Smithes,  167  111.  269.)  The  appellant,  claiming  to 
be  the  owner  of  the  premises,  was  bound  to  take  notice 
of  the  fact  his  grantor  retained  possession  of  the  prop- 
erty, lived  in  the  dwelling  house  upon  it  and  exercised 
dominion  over  it  inconsistent  with  his  claim  of  title  as 
grantee  of  the  property. 

The  instructions  granted  by  the  court  at  the  request 
of  the  appellees  announced  to  the  jury  the  principles  of 
law  which  we  conceive  to  be  applicable  to  the  conten- 
tion. The  court  advised  the  jury  in  one  instruction  given 
at  the  request  of  the  appellant,  the  possession  of  the 
ancestor  of  the  appellees  could  not  avail  to  defeat  the 
title  conveyed  by  such  ancestor  unless  such  possession 
was  shown  to  have  been  (1)  hostile  and  adverse;  (2)  actual; 
(3)  visible,  notorious  and  exclusive;  (4)  continuous,  with- 
out interruption,  for  the  full  period  of  twenty  years  prior 
to  his  death;  (5)  under  claim  of  title;  and  that  these  ele- 
ments of  adverse  possession  were  indispensable  to  the 
right  of  recovery,  was  impressed  upon  the  jury  in  a  num- 
ber of  other  instructions  given  in  the  same  behalf.  In- 
structions Nos.  1  and  2  asked  by  appellant  and  refused 
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were  open  to  the  objection  they  would  mislead  the  jury  to 
believe  the  possession  of  the  ancestor  of  appellees  could 
not  be  regarded  as  hostile  in  character  unless  it  appeared 
such  ancestor  had  formally  "disclaimed'*  the  title  con- 
veytd  by  his  deed  and  orally  asserted  that  he  was  the 
owner  notwithstanding  the  deed.  Instructions  Nos.  3 
and  4,  refused  in  the  same  behalf,  declared  not  only  that 
such  disclaimer  should  be  made,  but  distinctly  announced 
it  should  be  brought  home  to  the  grantor,  the  appellant. 
In  Illinois  Central  Railroad  Co,  v.  Uoughton,  supra,  we  said: 
"It  is  not  essential  there  should  be  proof  the  party  in 
possession  made  oral  declarations  of  claim  of  title,  but 
it  is  sufficient  if  the  ])roof  show^s  that  he  has  so  acted  as 
to  clearly  indicate  he  did  claim  title."  It  was  not  neces- 
sary the  ancestor  of  appellees  should  have  expressly  or 
formally  "disclaimed"  his  deed.  It  is  sufficient  to  charge 
appellant  with  notice  that  he  held  adversely  to  the  deed 
if  he  held  exclusive  adverse  possession,  and  his  acts  of 
possession  and  control  were  such  as  to  evince  unmistak- 
ably that  he  was  in  possession  as  owner  and  to  exclude 
all  imputations  to  the  contrary. 

We  have  examined  the  testimony.  That  the  ancestor 
of  the  appellees  remained  in  possession  of  the  premises 
described  in  the  deed  for  more  than  twenty  years  after 
the  execution  thereof  was  proven  and  not  controverted. 
We  think  it  was  abundantly  shown  he  occupied  the  prop- 
erty under  the  claim  he  was  the  owner  thereof.  It  was 
during  all  that  time  his  home  and  the  home  of  those  who 
constituted  his  family.  The  evidence,  in  our  view,  dis- 
closes the  presence  of  all  the  elements  necessary  to  the 
acquirement  of  title  by  the  lapse  of  time.  Having  been 
properly  instructed  as  to  the  law  it  was  the  province  of 
the  jury  to  settle  whatever  conflict  there  was  in  the  evi- 
dence. 

The  verdict  and  judgment  were  right,  and  must  be 
and  are  affirmed.  Judgment  affirmed. 
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W.  V.  Jacobs  et  aL 

V. 

The  City  of  Chicago. 

Opinioii  filed  Feb^-uary  SS,  1899 — Behearing  denied  April  7, 1899. 

1.  Special  assessments— w/ien  ordinaruse  is  invalid  for  inmffiderU 
description.  An  ordinance  providing  for  the  curbing  of  a  street  with 
a  "granite  concrete  combined  curb  and  gutter,"  to  be  '*laid  in  al- 
ternate blocks  six  feet  in  length  and  six  inches  in  thickness,"  is 
invalid,  where  there  is  nothing  showing  the  width  of  the  blocks  or 
height  of  the  curb.    (Uolden  v.  City  of  Chicago,  172  111.  263,  followed.) 

2.  Appeals  and  errors— on«  against  tchose  property  judgment  of 
conflrmcUion  was  refused  cannot  bring  error.  Parties  against  whose 
property  judgment  of  confirmation  was  refused  cannot  bring  a  writ 
of  error  or  join  with  others  whose  property  was  included  in  the 
judgment  of  confirmation. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Orrin  N.  Carter,  Judge,  presiding". 

William  F.  Carroll,  for  plaintiffs  in  error. 

Charles  S.  Thornton,  Corporation  Counsel,  John  A. 
May,  and  Armand  F.  Teefy,  for  defendant  in  error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  sued  out  to  bring  in  review  in 
this  court  a  judgment  confirming  a  special  assessment 
levied  for  the  purpose  of  defraying  the  cost  of  curbing, 
paving  and  grading  St.  Lawrence  avenue,  Champlain 
avenue,  and  other  avenues  and  streets  in  the  city  of  Chi- 
cago, pursuant  to  an  ordinance  adopted  by  the  city  coun- 
cil of  the  said  city  on  the  fourth  day  of  May,  1896.  The 
ordinance  provides  for  the  curbing  of  said  avenues  and 
streets  with  a  "granite  concrete  combined  curb  and  gut- 
ter," to  "be  laid  in  alternate  blocks  of  six  feet  in  length 
and  six  inches  in  thickness."  The  dimensions  of  the  said 
blocks  are  not  otherwise  specified,  nor  can  the  height  of 
the  curb  be  in  any  manner  determined  from  the  descrip- 
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tion  of  the  improvement  in  the  ordinance.  In  this  respect 
the  ordinance  is  not  distini^uishable  from  that  which  we 
declared  invalid  in  Eolden  v.  City  of  Chicago^  172  111.  263. 

It  appears  from  the  judgment  of  confirmation  that  ob- 
jections were  filed  against  the  application  for  confirma- 
tion as  to  certain  specified  premises  and  that  judgment 
was  rendered  only  against  the  premises  as  to  which  no 
objections  were  filed.  The  writ  of  error  is  prosecuted  in 
behalf,  among  others,  of  M.  A.  Whitney,  Mary  W.  Jacobs, 
W.  J.  Whipple,  George  A.  Hikes,  Jr.,  and  J.  R.  Jackson. 
The  judgment  of  confirmation  recites  the  premises  for 
which  objections  were  made  and  filed,  and  which  were 
excepted  from  the  judgment  entered  against  the  other 
premises  embraced  in  the  application  for  the  judgment. 
It  appears  from  a  schedule  attached  to  and  made  a  part 
of  the  assignment  of  errors  in  this  court,  that  said  plain- 
tiffs in  error  above  named  are  the  owners  of  tracts  which 
were  objected  for  in  the  county  court  and  against  which 
judgments  were  not  entered  in  that  court.  It  appearing 
that  a  judgment  was  not  entered  against  the  property  of 
any  of  said  specified  plaintiffs  in  error  there  is  nothing 
upon  which  the  writ  can  operate,  and  the  writ  as  to  them, 
and  each  of  them,  must  be  dismissed. 

In  default  of  objection  judgment  was  entered  against 
the  property  of  the  plaintiffs  in  error  other  than  those 
above  named.  The  ordinance  upon  which  such  judgment 
is  based  is  insufficient  for  the  reason  hereinbefore  indi- 
cated, and  the  judgment  so  entered  in  default  of  objec- 
tions is  reversed  as  to  the  property  of  the  plaintiffs  in 
error  who,  as  before  said,  did  not  appear  in  the  county 
court. 

The  writ  is  dismissed  as  to  certain  plaintiffs  in  error 
and  the  judgment  reversed  and  the  cause  remanded  as 

^^^'  Reversed  and  remanded. 
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Antonia  Homersky 

V. 

The  Winkle  Terra  Cotta  Company  et  aL 

Opinion  filed  February  17^  ISyo—Behearing  denied  April  7, 1899. 

1.  Appeals  and  errors— ^p/>6Wate  CourVs  recital  offnds  is  c&nc^ur 
sire  in  Supreme  Court.  The  Appellate  CJourt's  recital  of  facts  in  its 
judgment  upon  reversing'  without  remanding'  is  conclusive  of  such 
fact8»  and  the  Supreme  Court  will  not  examine  the  record  to  de- 
termine whether  such  facts  are  correctly  found. 

2.  Same — Supreme  Court  may  inquire  whether  the  Appellate  Court  cor- 
rectly appliid  the  law.  In  determining-  whether  the  Appellate  Court 
was  rigfht  in  reversing  upon  the  facts  without  remanding,  the  Su- 
preme Court  may  inquire  whether  the  judgment  is  justified,  in  law, 
under  the  facts  recited  by  the  Appellate  Court. 

3.  Master  and  servant— master  not  liable  ifservaiU  chooses  to  adopt 
hazardous  methods.  A  servant  of  a  sub-contractor  who  voluntarily 
undertakes  to  perform  work  in  a  hazardous  manner  not  contem- 
plated by  the  contract,  at  the  direction  of  a  superintendent  of  the 
original  contractor,  who  has  no  authority  to  cbntrol  the  servant  or 
bind  the  sub-contractor,  assumes  the  risk  incident  to  such  method, 
and  neither  the  master  nor  the  original  contractor  is  liable  for 
consequent  injuries. 

Magruder,  J.,  dissenting. 

Winkle  Terra  Cotta  Co,  v.  Homersky^  77  111.  App.  42,  affirmed. 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Prank  Baker, 
Judge,  presiding. 

The  statement  of  facts  and  opinion  by  Freeman,  J., 
of  the  Branch  Appellate  Court  for  the  First  District,  on 
this  record,  are  as  follows: 

"This  is  a  suit  brought  by  the  appellee,  as  adminis- 
tratrix of  her  husband,  August  Homersky,  who  is  alleged 
to  have  been  killed  while  in  the  employ  of  the  Winkle 
Terra  Cotta  Company  through  the  negligence  of  the  de- 
fendants. Appellants  John  and  Paul  McEwen  were  con- 
tractors engaged  in  the  erection  of  a  four -story  building. 
They  contracted  in  writing  with  the  Winkle  Terra  Cotta 
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Company,  as  sub-contractor,  to  furnish  and  put  in  place 
the  terra  cotta  for  the  building,  including  a  cornice.  This 
cornice  extended  along  the  top  of  the  building  and  was 
about  sixty  feet  from  the  ground.  The  contract  for  set- 
ting the  cornice  provided  that  the  'scaffolding,  mortar, 
iron  anchors  and  hoisting  of  material'  were  to  be  fur- 
nished by  the  McEwens.  These  anchors  are  said  to  have 
been  furnished,  but,  as  the  terra  cotta  was  a  little  thicker 
than  the  plans  required,  did  not  fit  and  were  not  used. 
Upon  the  morning  of  the  accident  the  four  men  employed 
by  the  terra  cotta  company  to  set  the  cornice,  including 
the  deceased,  were  at  the  building  at  eight  o'clock  ready 
to  work.  As  the  anchors  were  not  there,  or,  if  there,  were 
not  suitable  for  the  use  intended,  for  the  reason  stated, 
the  men  waited  and  did  not  go  on  with  the  work.  About 
ten  o'clock  the  general  superintendent,  Reed,  employed 
by  the  original  contractors,  came  around  and  complained 
vigorously  because  the  work  was  not  going  on.  The  fore- 
man of  the  terra  cotta  company  explained  that  he  was 
waiting  for  the  anchors  and  did  not  want  to  put  up  the 
remainder  of  the  cornice  without  them,  but  Reed,  it  is 
claimed,  insisted,  and  finally  the  men  concluded  to  go  on 
without  the  anchors,  and  did  so  until  about  3:30  P.  M., 
when  a  heavy  section  of  the  cornice  was  pulled  or  fell 
upon  the  scaffold,  throwing  the  deceased  to  the  ground, 
causing  his  death.  A  verdict  was  obtained  and  judgment 
rendered  against  the  defendants,  who  prosecute  separate 
appeals,  which,  by  stipulation,  have  been  consolidated." 

Mr.  Justice  Freeman,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court: 

"The  negligence  charged  in  the  declaration,  for  which 
it  is  sought  to  hold  appellants  responsible,  consists  in 
the  alleged  failure  of  the  McEwens  to  supply,  and  of  the 
terra  cotta  company  to  use,  anchors  which,  it  is  claimed, 
were  intended  to  and  would  have  held  the  cornice  in  place 
and  prevented  the  accident.  In  the  view  we  are  com- 
pelled to  take  of  the  case  it  will  not  be  necessary  to 
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discuss  at  lenj^th  the  question  whether  the  appellants, 
or  either  of  them,  were  guilty  of  such  negli^rence  in  these 
respects  as  would  entitle  the  appellee  to  judgment  in  her 
favor.  It  is,  we  think,  sufficiently  clear,  and  it  seems  to 
be  conceded  by  appellants'  counsel,  that  there  was  dan- 
ger that  the  cornice  would  not  remain  in  place  when  com- 
pleted unless  the  anchors  were  put  in  as  the  contract- 
provided.  There  was,  therefore,  great  risk  in  proceed- 
ing with  the  work,  adding  piece  after  piece  to  the  weight 
of  the  cornice  and  taking  the  chances  of  its  fall.  It  is 
said  that  only  about  twenty-five  feet  of  it  actually  fell 
and  more  than  seventy-five  feet  of  it  remained  in  place, 
notwithstanding  all  of  it  alike  was  destitute  of  anchors. 
Nevertheless  the  fact  that  any  of  it  fell,  as  it  evidently 
did,  may  be  conceded  to  indicate  the  impropriety  of  pro- 
ceeding with  the  work  as  was  done,  without  the  protec- 
tion which  the  anchors  were  intended  to  afford. 

"The  testimony  tends  strongly  to  show  that  the  imme- 
diate cause  of  the  accident  was  that  the  deceased,  per- 
haps in  consequence  of  bending  down  after  mortar,  made 
a  mis-step  or  slipped;  that  to  save  himself  he  caught  at 
the  cornice,  which  gave  way  under  his  hand  and  fell  over 
upon  him,  knocking  him  from  the  scaffold  and  breaking 
the  latter  with  its  weight.  This  is  in  accordance  with 
the  testimony  of  those  whose  position  at  the  time  enabled 
them  to  have  the  best  opportunity  of  knowing  the  facts 
and  w^ho  seem  most  worthy  of  credence  as  to  that  matter. 
There  is  also  evidence  given  by  the  foreman,  who  was 
called  as  a  witness  by  appellee,  that  deceased  was  told 
not  to  use  his  hammer  so  much  on  the  cornice  just  before 
the  accident,  and  replied,  *0h,  it  can't  be  knocked  down 
that  way.' 

"It  is  contended  in  behalf  of  appellants'  counsel,  that 
whatever  negligence  there  was,  if  any,  on  the  part  of  ap- 
pellants, or  either  of  them,  in  not  furnishing  or  using  the 
anchors,  the  actual  and  proximate  cause  of  the  accident 
was  the  use  of  his  hammer  by  the  deceased  and  the  mis- 
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step  which  caused  him  to  seize  the  cornice,  thus  pulling" 
it  down  upon  him.  However  that  may  be,  the  controll- 
ing question  here  is  whether  the  deceased  voluntarily 
assumed  the  danger  and  entered  upon  the  work  of  his 
own  accord. 

"There  are  certain  facts  which  seem  to  be  undisputed, 
and  are  included  in  the  statement  made  by  the  appellee's 
counsel  in  their  brief.  It  is  conceded  that  the  Winkle 
Terra  Cotta  Company  was  a  sub-contractor  engaged  in 
setting  the  cornice  at  the  time  of  the  accident,  and  that 
deceased  was  in  its  employ.  He  had  been  working  for 
said  company,  putting  up  the  terra  cotta  work  on  this 
building,  for  about  two  weeks.  The  morning  in  question 
the  workmen  employed  by  the  terra  c^otta  company  were 
on  hand  at' eight  o'clock,  ready  to  put  up  the  cornice. 
They  remained  idle,  waiting  for  the  anchors,  until  about 
ten  o'clock.  At  that  time  Reed,  the  general  superintend- 
ent of  the  building,  representing,  not  the  terra  cotta 
company,  but  the  original  contractors,  John  and  Paul 
McEwen,  came  around  and  found  the  men  employed  by 
the  terra  cotta  company  doing  nothing:  He  was  told  by 
the  foreman  of  the  latter,  in  the  presence  of  the  deceased 
and  his  fellow-employees,  that  as  he,  the  foreman,  had 
*no  anchors  up  there'  he  would  not  *start  in.'  Reed  in- 
sisted that  the  terra  cotta  company 's  men  should  go  to 
work,  and  said  that  he  was  responsible  for  the  job;  that 
if  they  did  not  gp  on  he  would  get  some  one  else.  Finally 
the  foreman  said  to  his  men,  including  the  deceased,  that 
they  had  heard  what  Reed  said,  and  if  they  wanted  to  go 
to  work  they  could  do  so.  The  men  were  anxious  to  go 
on,  because,  as  the  foreman  testifies,  *the  superintendent 
was  raising  hell  with  them.'  At  length  the  men  concluded 
among  themselves  that  *the  cornices  would  stand  without 
anchors.'  One  of  them  testifies  that  he  said,  *on  my  part 
I  will  go  to  work  if  Mr.  Reed  is  responsible  for  the  work.' 
Accordingly  they  all  went  to  work  putting  up  the  cornice 
without  the  anchors,  and  continued  at  it  from  ten  o'clock 
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in  the  forenoon  until  the  accident,  which  occurred  about 
3:30  P.  M. 

"Prom  this  state  of  facts  it  is  apparent  that  the  men 
were  doubtful  of  the  propriety  of  jjoing  on  without  the 
anchors,  but  concluded  that  if  Reed,  representing  the 
contractors  for  the  building,  was  willing*  to  take  the  re- 
sponsibility of  its  falling"  and  spoiling-  the  job,  they,  as 
employees  of  the  terra  cotta  company,  would  take  the 
risk  of  putting  up  the  cornice.  They  were  not  ordered  by 
the  foreman  of  the  terra  cotta  company,  to  whom  alone 
they  were  responsible,  to  go  on  with  the  work.  They 
were  g^iven  their  free  choice  about  the  matter,  and  set- 
tled it  among"  themselves.  They  took  the  responsibility 
of  doing  the  work  in  a  manner  not  contemplated  by  their 
employer  and  without  said  employer's  knowledge  or  con- 
sent, for  there  is  no  evidence  that  the  foreman,  Preygang, 
had  any  authority  except  to  do  the  work  in  accordance 
with  the  plans  and  specifications,  which  provided  for  the 
use  of  anchors.  His  refusal  to  do  the  work  without  an- 
chors in  the  first  place,  and  his  leaving  the  matter  to  the 
men  to  determine,  tend  to  show  that  he  did  not  regard 
himself  as  having  such  authority.  If  their  going  on  with 
the  work  without  anchors  under  these  circumstances  was 
negligence,  the  negligence  was  clearly  and  wholly  their 
own.  It  is  not  a  question  as  to  whether,  by  the  contract 
of  employment,  they  assumed  any  other  risks  and  perils 
than  those  which  are  obvious  to  a  person  of  ordinary  un- 
derstanding with  opportunity  for  observation. 

"It  is  not  necessary  to  consider  whether  the  deceased 
and  his  fellow- workmen  assumed  a  risk  not  apparent  to 
ordinary  observation  at  the  time.  They  knew  they  were 
doing  the  work  in  a  way  not  contemplated  by  their  em- 
ployer and  not  embraced  in  their  contract  of  employment. 
(See  Felch  v.  Allen^  98  Mass.  572.)  Whatever,  therefore,  the 
hazards  may  have  been,  they  were  assumed  by  the  work- 
men of  their  own  free  will,  and  their  employer  cannot 
be  held  res^Donsible  to  them  for  the  consequences.     See 
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Camp  Point  Man/.  Co.  v.  Ballou^  71  111.  417;  Abend  v.  Terre 
Haute  and  Indianapolis  Railroad  Co,  111  id.  209;  Pennsylvania 
Co.  V.  Lyneh,  90  id.  333. 

"Doubtless,  the  conduct  of  Reed,  the  general  superin- 
tendent for  the  McEwens,  may  have  been  reprehensible 
when  he  insisted  that  the  work  go  on  without  waiting 
for  the  anchors.  His  conduct  may  have  been  inexcus- 
ably reckless,  but  he  had  no  control  over  the  men  em- 
ployed by  the  terra  cotta  company,  and  the  relations  of 
that  company  to  his  principals  were  regulated  by  an  in- 
dependent written  contract.  Probably  he  ought  not  to 
have  urged  that  the  work  go  on  without  anchors.  He 
may,  if  he  agreed  to  assume  the  responsibility  in  case  the 
cornice  should  fall,  have  undertaken  to  make  his  prin- 
cipals liable  to  the  terra  cotta  company  for  the  damage 
it  sustained,  but  his  principals  are  not  liable  to  the  men 
for  the  consequences  of  the  voluntary  act  of  the  latter, 
nor  for  the  negligence,  if  any,  of  the  independent  con- 
tractor.   Jefferson  v.  Jameson  &  Morse  Co.  165  111.  138. 

"There  is  no  evidence  here  that  the  deceased  and  his 
fellow-employees  were  ignorant  of  the  risk  they  assumed 
or  that  they  were  lacking  in  ordinary  intelligence.  The 
consequences  of  the  accident  are  deplorable,  especially 
to  this  appellee  and  her  children,  thus  deprived  of  a  hus- 
band and  father;  but  unless  the  employer  is  to  be  held 
an  insurer  of  his  employees  against  their  own  acts  no 
recovery  can  ever  be  had  in  this  case.  For  this  reason  it 
is  our  duty  to  put  an  end  to  litigation  which  can  never 
benefit  the  appellee.  The  judgment  of  the  circuit  court 
will  therefore  be  reversed  without  remanding." 

The  Appellate  Court,  finding  manifest  error  in  the 
judgment  of  the  circuit  court  of  Cook  county,  reversed 
that  judgment  without  remanding  the  cause  and  entered 
the  following  finding  of  facts  as  part  of  its  judgment: 

"That  the  Winkle  Terra  Cotta  Company  was  a  sub- 
contractor engaged  in  setting  the  cornice  at  the  time  of 
the  accident,  and  that  the  deceased  was  in  its  employ. 
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and  not  in  the  employ  of  John  McEwen,  Jr.,  and  Paul 
McEwen;  that  he  had  been  workin*^^  for  the  terra  cotta 
company,  putting  up  terra  cotta  work  on  the  same  build- 
ing", about  two  weeks;  that  on  the  morning"  when  the  ac- 
cident occurred  the  workmen  employed  by  the  terra  cotta 
company  were  present  at  eight  o'clock  ready  to  go  on 
with  the  work  of  putting  up  the  cornice;  that  anchors 
proper  to  be  used  upon  the  cornice  were  not  at  hand; 
that  the  men  remained  idle,  waiting  for  the  anchors,  until 
about  ten  o'clock  in  the  forenoon;  that  at  that  time  one 
Reed,  the  general  superintendent  of  the  building,  who 
represented  the  original  contractors,  John  and  Paul  Mc- 
Ewen, arrived  and  found  the  men  employed  by  the  terra 
cotta  company,  including  the  deceased,  doing  nothing 
and  waiting  for  the  anchors;  that  Reed  was  told  by  the 
foreman  of  the  terra  cotta  company,  in  th*e  presence  of 
deceased  and  his  fellow-employees,  that  as  he,  the  fore- 
man, had  no  anchors  he  would  not  start  in  to  work;  that 
Reed  insisted  that  the  terra  cotta  company's  men  should 
go  to  work,  and  that  he  said  he  would  be  responsible  for 
the  job,  and  if  they  did  not  go  on  he  would  g6t  some  one 
else;  that  fina.lly  the  foreman  said  to  his  men,  including 
the  deceased,  in  substance,  that  they  had  heard  what  Reed 
said,  and  if  they  wanted  to  go  to  work  they  could  do  so; 
that  the  men  were  anxious  to  go  to  work  because  of  the 
impatience  of  the  superintendent.  Reed,  and  that  they 
finally  concluded  among  themselves  that  the  cornice 
would  stand  without  anchors,  and  that  if  Reed  was  will- 
ing to  take  the  responsibility  for  the  w^ork  standing,  they 
were  willing  to  go  on  with  it;  that  accordingly  they  all 
did  go  to  work  putting  up  the  cornice  without  the  an- 
chors; that  they  continued  so  doing  from  ten  o'clock  in 
the  forenoon  until  3:30  o'clock  in  the  afternoon,  when 
the  accident  occurred;  that  they  were  not  ordered  by  the 
foreman  of  the  terra  cotta  company,  to  whom  alone  they 
were  responsible,  to  go  on  with  the  work;  that  they  were 
given  their  free  choice  in  the  matter  and  settled  it  among 
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themselves,  and  that  they  took  the  responsibility  thus 
of  doing  the  work  in  a  manner  not  contemplated  by  their 
employer  and  without  said  employer's  knowledge  or  con- 
sent; that  the  foreman,  Freygang,  had  no  authority  ex- 
cept to  do  the  work  in  accordance  with  the  plans  and 
specifications,  which  provided  for  the  use  of  anchors,  and 
that  the  negligence,  if  any,  in  going  on  with  the  work 
without  anchors  under  these  circumstances,  was  wholly 
their  own." 

S.  P.  DouTHART,  and  J.  J.  Kelly,  for  plaintiff  in  error. 

William  M.  Johnson,  for  defendant  in  error  the 
Winkle  Terra  Cotta  Company. 

D.  J.  &  D.  J.  Schuyler,  Jr.,  for  defendants  in  error 
John  McEwen,  Jr.,  and  Paul  McEwen. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  plaintiff  below  prosecutes  this  writ  of  error  and 
assigns  numerous  errors,  which  govern  the  judgment  of 
the  Appellate  Court  and  its  finding  of  facts.  The  con- 
trolling facts  found  by  the  Appellate  Court  were,  that 
the  defendants  in  error  the  McEwens  had  a  contract  with 
the  owner  of  the  premises,  who  constructed  the  building 
on  which  the  accident  occurred;  that  the  Winkle  Terra 
Cotta  Company  was  a  sub-contractor  of  the  McEwens, 
and  an  independent  contractor  for  the  purpose  of  fur- 
nishing material  and  setting  the  cornice  upon  the  build- 
ing; that,  the  plaintiff's  intestate,  with  others,  at  the 
time  of  the  accident  was  employed  by  the  Winkle  Terra 
Cotta  Company  and  under  the  charge  of  Charles  Frey- 
gang,  its  foreman;  that  the  latter  had  full  control  of  the 
work  of  setting  the  cornice,  and  no  right  existed  in  the 
McEwens  to  interfere  with  its  setting  or  dictate  the  man- 
ner in  which  the  work  was  to  be  done;  that  the  plaintiff's 
intestate  was  informed  by  Preygang  that  there  were  no 
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anchors  for  the  purpose  of  supporting  the  cornice,  and 
Freygang  stated  he  would  not  go  on  with  the  work  with- 
out anchors,  when  the  men  under  his  employ  said  they 
were  ready  to  go  on  with  the  work  without  anchors  if 
it  was  satisfactory  to  the  foreman  of  the  original  con- 
tractors. They  did  go  on  with  the  work  without  investi- 
gation or  inquiry,  and  took  the  responsibility  with  full 
knowledge  of  the  danger  and  of  the  risk.  Preygang  had 
no  authority  to  go  on  with  the  work  except  as  contem- 
plated by  his  contract.  He  did  go  on  with  the  work  with- 
out anchors  and  not  in  accordance  with  the  plans  and 
specifications,  and  the  negligence  which  resulted  in  the 
death  of  the  plaintiff's  intestate  was  the  negligence  of 
Preygang  and  his  employees. 

Questions  of  fact  are,  under  the  law,  to  be  determined 
by  the  Appellate  Court,  and  its  finding  of  facts  cannot 
be  questioned  in  this  court,  nor  can  we  examine  the  rec- 
ord to  determine  whether  the  facts  are  found  correctly 
by  the  Appellate  Court.  In  Jones  v.  Fortune,  128  111.  518, 
we  said:  "If  the  Appellate  Court  shall  refuse  to  remand 
the  cause  for  the  reason  that  the  evidence  does  not  tend 
to  prove  the  cause  of  action  alleged,  it  must,  'either 
wholly  or  in  part,  find  the  facts  concerning  the  matter  in 
controversy  different  from  the  finding  of  the  trial  court,' 
and  in  that  event  it  is  required  to  recite  in  its  final  order, 
judgment  or  decree  the  facts  as  found.  The  facts  when 
thus  recited  are  not  the  subject  of  controversy  in  this 
court,  but  we  may  inquire  whether  the  law  has  been  cor- 
rectly applied  to  them,  and  therefore  determine  whether 
the  refusal  to  remand  was  proper." 

The  ultimate  facts  were  found  by  the  Appellate  Court 
and  it  reversed  the  judgment  of  the  trial  court  with- 
out remanding  the  cause.  Where  the  ultimate  facts  as 
found  by  the  Appellate  Court  differ  from  the  finding  of 
the  trial  court,  this  court  can  do  no  more  than  determine 
whether  the  refusal  to  remand  was  proper,  by  inquiring 
whether  the  Appellate  Court  projDerly  and  correctly  ap- 
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plied  the  law  to  the  facts  as  found  by  that  court.  {Hogan 
V.  City  of  Chicago,  168  111.  551.)  The  finding  of  facts  by 
the  Appellate  Court  was  clearly  within  its  province.  The 
facts  were  to  be  determined  by  it  from  the  record.  The 
finding  of  the  ultimate  facts  by  that  court,  and  the  court's 
application  of  the  principles  of  law  thereto,  must  be  held 
to  be  correct. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Branch  Appellate  Court  for  the  First  District  is  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Magruder:  I  dissent  for  reasons  stated 
in  dissenting  opinion  appended  to  Siddall  v.  Jansen,  143 
111.  543. 


The  Rogers  Park  Water  Company 

V. 

John  B.  Fergus. 

Opinion  filed  February  17, 1899—Eefiear%ng  denied  April  6, 1899, 


178      671 
Bisons  6^4 


178      571 
94a  ^422 


1.  Corporations — a  water  company  is  subject  to  legisMive  regulation     

as  to  rates,    A  corporation  organized  under  the  general  law  ^nd  au-  JJS    tJIl 

thorlzed  by  a  city  to  construct  water-works  and  supply  the  public  

with  water  is  a  quasi  public  corporation,  and  as  such  is  subject  to  \J^    ^^^ 
legislative  restriction  and  regulation  as  to  rates. 


6214  »216 


2.  Municipal  cx)RPORAtions— city's  power  to  regulate  water  rates  w  [^214.  toll 
a  continuing  one.  The  power  of  a  municipal  corporation,  under  sec- 
tion 1  of  article  10  of  the  City  and  Village  act,  (Rev.  Stat.  1874,  p. 
240,)  to  fix  water  rates  is  a  continuing  one,  which  may  be  exercised 
from  time  to  time,  as  changed  conditions  may  affect  the  reasona- 
bleness of  rates  formerly  established.  ^ 

3.  Same — ordinance  fiaing  water  rates  for  thirty  years  not  a  contract. 
An  ordinance  granting  a  corporation  the  right  to  use  public  streets 
for  thirty  years  for  a  water-works  system  and  fixing  the  rates  to 
be  charged  for  that  period  is  merely  a  declaration  that  such  rates 
are  reasonable,  and  is  not  a  contract  which  binds  the  city  to  rec- 
ognize such  rates  as  reasonable  for  the  full  period. 

4.  Same — annexation  clothes  cmmcil  with  power  to  reduce  water  intes 
in  annexed  territory.  Annexation  of  a  village  by  a  city  clothes  the 
council  with  power  to  reduce  water  rates  of  a  corporation,  which 
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is  operatino-  a  water  system  in  the  annexed  territory  under  an  or- 
dinance fixing  the  rates  for  thirty  years,  to  conform  to  the  rates 
in  other  parts  of  the  city,  and  if  such  rates  are  reasonable  the  cor- 
poration must  abide  by  them. 

5.  Contracts — one  taking  water  docs  not  contract  to  pay  present  rates 
regardless  of  reduction  by  city.  An  application  for  water  by  an  inhab- 
itant of  a  city,  and  its  acceptance  by  the  water  company,  merely 
binds  the  inhabitant  to  pay  the  rates  then  in  existence  as  long  as 
the  company  has  the  right  to  demand  them,  and  upon  their  reduc- 
tion by  the  city  the  inhabitant  may  by  mandamus  compel  the  com- 
pany to  furnish  water  at  the  reduced  rates  if  they  are  reasonable. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Elbridge  Hanecy,  Judge,  presiding. 

Partridge  &  Partridge,  (Newton  A.  Partridge, 
of  counsel,)  for  appellant: 

The  village  of  Rogers  Park  had  the  right  to  contract 
with  appellant  for  a  supply  of  water  for  public  use,  un- 
der "An  act  to  enable  cities  and  villages  to  contract  for 
a  supply  of  water  for  public  use  and  to  levy  and  collect  a 
tax  to  pay  for  water  so  supplied."   Rev.  Stat.  1874,  p.  252. 

This  statute  was  amended  June  26,  1885,  to  include 
incorporated  towns  besides  cities  and  villages,  and  was 
extended  to  cover  contracts  with  persons  as  well  as  with 
incorporated  companies.  Starr  &  Curtis'  Stat.  (2d  ed.) 
p.  8G5;  1  Dillon  on  Mun.  Corp.  sec.  46;  Gas  Co.v.  Light  Co. 
115  U.  S.  050;  Gas  Co,  v.  Gas  Co.  id.  683;  Water  Works  Co,  v. 
Jiivers,  id.  674;  Quincy  v.  Bally  lOG  111.  337;  Wagner  v.  liork 
Island,  146  id.  130;  Bank  v.  Arkansas  City,  76  Fed.  Rep.  271. 

Where  the  grantee  of  a  franchise  has  accepted  the 
grant  and  performed  the  public  service  imposed  as  a 
condition  of  the  grant  the  franchise  becomes  a  contract, 
which  is  protected  by  the  constitutional  provisions  which 
forbid  the  passage  of  any  law  impairing  the  obligation 
of  contracts.  2  Dillon  on  Mun.  Corp.  sec.  691;  Gas  Co.  v. 
Light  Co,  115  U.  S.  050;  Water- WorJcs  Co,  v.  Rivers,  id.  67.*: 
Gas  Co.v.  Gas  Co.  id.  083;  Water- Works  Co.v,  Water-  Works  Co. 
14  Fed.  Rep.  104;  Railroad  Co.v,  Pennsylvania,  153  U.S.  620; 
Reagan  v.  Farmers'  Co,  154  id.  302. 
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Even  a  mere  license,  if  acted  upon  in  so  substantial 
a  manner  that  to  revoke  it  would  be  unjust,  ceases  to  be 
a  license  and  becomes  a  valid  contract.  Gregsten  v.  Chi- 
cago, 145  111.  451;  Belleville  v.  Railway  Co,  152  id.  171. 

A  legislative  grant  becomes  a  contract,  and  irrevo- 
cable after  acceptance.  Dartmouth  College  v.  Woodivard, 
4  Wheat.  518;  People  v.  O'Brien,  111  N.  Y.  1;  Fletcher  v.  Peck, 
6  Cranch,  87;  Von  Hoffman  v.  Quincy,  71  U.  S.  535;  1  Dillon 
on  Mun.  Corp.  sec.  53, 

Municipal  grants  and  ordinances  are  subject  to  the 
same  constitutional  prohibitions  as  are  other  legislative 
grants.  Williams  v.  Bruffy,  96  U.  S.  176;  Water-  Works  Co. 
\.  Sugar  Co,  125  id.  18;  Water-Works  Co,  y.  Rivers,  115  id. 
674;  Water-Works  Co.  v.  Water-Works  Co,  120  id.  64;  6  Am. 
&  Eng.  Ency.  of  Law,  (2d  ed.)  1080;  VonHoffman  v.  Quincy, 
71  U.  S.  535;  4  Thompson  on  Corp.  sees.  5427,  5428, 1019. 

The  constitutional  prohibitions  forbid  any  impairment 
whatever  of  the  obligation  of  contracts.  Rich  v.  Chicago, 
59  111.  286;  Gebhardt  v.  Reeves,  75  id.  301;  Helm  v.  Webster, 
85  id.  116;  Dartmouth  College  v.  Woodward,  4  Wheat.  514; 
Bronson  v.  Kinzie,  1  How.  319;  McCracken  v.  Hayward,  2  id. 
608;  VonHoffman  v.  Quincy,  71  U.  S.  535;  Gas  Co.  v. Gas  Co. 
115  id.  683;  Water-Works  Co.  v.  Rivers,  115  id.  674;  Fisher 
v.  Green,  142  111.  80;  Woods  v.  Soucy,  166  id.  407;  Kinney  v. 
Shei^man,  14  id.  520;  Railroad  Co.  v.  Goodivin,  94  id.  262. 

The  expediency  of  measures  and  the  reasonableness 
of  rates  are  legislative  questions,  and  when  these  rates 
are  fixed  before  the  acceptance  of  the  franchise  by  the 
charter  or  ordinance  they  become  part  of  the  contract 
and  are  protected  by  the  constitution.  Munn  v.  Illinois, 
94  U.  S.  113;  Ruggles  v.  Illinois,  108  id.  536;  91  111.  250;  Dow 
V.  Beidelman,  125  U.  S.  680;  Railroad  Co.  v.  Iowa,  94  id.  183; 
Wabash,  etc.  Co,  v.  Illinois,  118  id.  557;  Budd  v.  Neiv  York, 
143  id.  517;  Water- Works  v,  Schottler,  110  id.  347;  Brass  v. 
N(yrth  Dakota,  153  id.  391. 

The  police  power  does  not  include  any  right  to  divest 
property  rights  or  to  impair  the  obligation  of  contracts. 
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It  relates  to  the  health,  safety,  welfare  and  morals  of 
the  community.  Beer  Co,  v.  Ma^ssachxisetta^  97  U.  S.  25;  Fer- 
tilizer Co.  V.  Hyde  Park,  id.  659;  Lake  View  v.  Cemetery  Co.  70 
111,  191;  Railway  Co.  v.  Jacksonville,  67  id.  37;  Water- Works 
Co.  V.  Rivers,  115  U.  S.  674;  Gas  Co.  v.  Light  Co.  id.  650;  Ede:th 
V.  People,  161  111.  296;  Ritchie  v.  People,  155  id.  98. 

Jesse  B.  Barton,  for  appellee: 

A  municipal  corporation  has  no  power  except  as  ex- 
pressly granted  or  necessarily  implied  from  the  powers 
granted.  Alton  v.  Insurance  Co.  82  111.  45;  Agnew  v.  Brolly 
124  id.  312;  Smith  v.  McDowell,  148  id.  51. 

A  person  or  private  corporation  claiming  a  special 
privilege,  the  subject  of  legislative  grant,  is  held  to  the 
strictest  account  as  to  his  or  its  authority.  Jackson  Co. 
H.  R.  Co.  V.  Inlustan  R.  T.  Co.  20  Fed.  Rep.  306. 

Section  14  of  article  11  of  the  constitution  of  1870  pro- 
hibits the  irrevocable  grant  of  the  special  privilege  of 
maintaining  a  fixed  schedule  of  rates  and  charges  for 
water  to  be  paid  by  private  consumers.  Indianapolis  Street 
Car  Co.  case,  166  U.  S.  562;  Wagner  v.  Rock  Island,  146  111. 
139;  Crumley  v.  Water  Co.  41  S.  W.  Rep.  1058;  Lumbard  v. 
Stcarjis,  4  Cush.  60;  Wheeler  v.  Irrigation  Co.  10  C!olo.  582; 
Ilangen  v.  Water  Co.  14  L.  R.  A.  424;  People  v.  Water  Co.  56 
Hun,  76;  Water- Works  v.  Schottler,  110  U.  S.  347;  Smytlie  v. 
Ames,  169  id.  466. 

The  General  Assembly,  aside  from  any  express  con- 
stitutional limitation,  has  no  power,  either  directly  or 
through  authority  which  it  vests  in  its  municipalities, 
to  irrevocably  establish  a  schedule  of  water  rates  and 
charges  to  be  paid  by  private  consumers  during  Tiny  spe- 
cified period.  Ruggles  v.  People,  91  111.  256;  Smythe  v.  AmeSy 
169  U.  S.  466;  Cooley's  Const.  Lim.  (6th  ed.)  146,  343,  349; 
East  St.  Louis  v.  Gas  Light  Co.  98  111.  415;  Millikin  v.  Edgar 
County,  142  id.  528;  Carlyle  v.  Water  Co.  52  111.  App.  577. 

The  General  Assembly,  by  section  1,  article  10,  chap- 
ter 24,  of  the  Revised  Statutes,  did  not  empower  the  vil- 
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lage  board  to  irrevocably  establish  a  schedule  of  water 
rates  and  charges  to  be  paid  by  private  consuq^ers.  Rail- 
road Co,  V.  Peoj)le,  95  111.  313;  Buggies  v.  People,  91  id.  256. 

The  ai^pellant  is  subject  to  any  regulation  or  provi- 
sion that  the  General  Assembly  may  at  any  time  deem 
advisable  to  prescribe.  Fard  v.  MiUc  Shippers'  Ass.  155  111. 
166;  Pennsylvania  Coll.  cases^  13  Wall.  190;  Shields  v.  Ohio, 
95  U.  S.  319;  Miller  v.  N.  G.  15  Wall.  478;  State  v.  Railroad 
Tax.Com.  37  N.  J.  L.  228;  Greemoood  v.  Freight  Co.  105  U,  S. 
13;  Water- Works  v.  Schottler,  110  id.  347;  Inland  Fisheries  v. 
Water  Power  Co.  104  Mass.  446;  15  Wall.  500;  Railroad  Co. 
v.  Sioux  aty,  138  U.  S.  98. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  village  of  Rogers  Park,  in  Cook  county,  was  or- 
ganized under  the  general  act  providing  for  the  incorpo- 
ration of  cities  and  villages.  On  the  4th  day  of  April, 
1893,  the  village  was  annexed  to  and  became  a  part  of 
the  city  of  Chicago.  The  appellant  company  is  a  corpo- 
ration organized  under  the  general  statute  providing  for 
the  formation  of  corporations,  the  object  for  which  it  was 
incorporated  being  "to  locate,  construct  and  operate  a 
system  of  water-works  in  the  village  of  Rogers  Park." 
On  the  4th  day  of  October,  1897,  the  city  council  of  the 
city  of  Chicago  passed  an  ordinance  fixing  the  maximum 
rates  to  be  charged  for  water  furnished  to  the  inhabitants 
of  that  part  of  the  territory  of  the  said  city  which  had 
formerly  composed  the  village  of  Rogers  Park,  making 
water  rates  in  such  territory  "uniform  with  the  rates  pro- 
vided by  other  ordinances  to  be  paid  in  other  portions  of 
the  city.  The  appellee,  who  occupied  premises  situate 
within  the  former  limits  of  the  said  village  of  Rogers  Park, 
which  premises  were  supplied  with  water  from  the  water 
mains  of  the  appellant  company,  filed  this  a  petition  for 
a  writ  of  mandamus  to  require  the  appellant  company  to 
furnish  water  at  the  rates  fixed  by  the  said  ordinance  of 
the  city  of  Chicago.   The  appellant  company  pleaded  the 
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villag^e  of  Rog'ers  Park,  prior  to  the  annexation  thereof  to 
the  city  of  Chicago,  on  November  12,  1888,  adopted  an  or- 
dinance granting  to  it  the  exclusive  right  of  laying  pipes 
and  mains  and  other  conduits  in  the  streets,  alleys  and 
public  places  in  the  said  village,  for  the  purpose  of  furnish- 
ing and  conducting  an  adequate  supply  of  water  to  said 
village  and  the  inhabitants  thereof  for  public  and  private 
use  for  and  during  the  period  of  thirty  years,  and  by  the 
same  ordinance  fixed  the  rates  to  be  charged  to  individual 
consumers  of  water  during  the  said  period  of  thirty  years, 
and  that  in  pursuance  of  said  ordinance  it  completed  and 
put  in  operation  a  system  of  water- works,  and  was  ready 
and  willing  to  furnish  the  appellee  with  water  at  the  rate 
fixed  by  the  said  ordinance  of  the  said  village  of  Rogers 
Park,  and  that  it  was  not  legally  required  to  accept  the 
rates  fixed  by  the  ordinance  of  the  city  of  Chicago,  the 
maximum  rates  fixed  by  the  city  of  Chicago  being  lower 
than  the  maximum  rates  fixed  by  the  ordinance  of  the  said 
village  for  the  same  service.  After  a  trial  the  court  en- 
tered a  judgment  awarding  a  peremptory  writ  as  prayed 
by  the  appellee,  from  which  judgment  this  appeal  is 
prosecuted. 

The  appellant  corporation  voluntarily  sought  corpo- 
rate existence  in  order  to  enable  it  to  engage  in  an  enter- 
prise essentially  public  in  its  character,  in  the  prosecution 
of  which  it  would  be  necessary  the  property  of  the  cor- 
poration should  be  devoted  to  a  use  in  which  the  public 
had  an  interest.  For  the  accommodation  of  the  business 
it  designed  to  pursue  it  was  necessary  it  should  secure, 
and  it  did  secure,  a  special  privilege  to  occupy  the  streets, 
alleys  and  public  places  of  the  village  of  Rogers  Park. 
This  license  was  granted  because  it  was  engaged  in  a 
business  of  extreme  necessity  to  the  inhabitants  of  the 
village.  It  is  not  a  private  but  a  quasi  public  corpora- 
tion, and  is  subject  to  be  controlled  by  the  public  with 
relation  to  the  rates  to  be  exacted  for  the  commodity  it 
was  created  to  supply  to  the  public.    Power  is  possessed 
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by  the  State  to  prevent  extortion  by  such  qiuisi  public 
corporations,  and  to  restrict  them  to  the  exaction  of  rea- 
sonable rates  and  charges.  {Munn  v.  People,  69  111.  80;  Bug- 
gies V.  People,  91  id.  256;  Munn  v.  People,  94  U.  S.  113;  Spring 
Valley  Water- Works  v.  Schotten,  110  id.  347;  Beach  on  Public 
Corp.  sees.  2,  3;  Hanger  v.  Water  Co.  28  Pac.  Rep.  244;  Tiede- 
man  on  Limitation  of  Police  Power,  sec.  93.)  We  do  not 
understand  counsel  for  appellant  antagonize  this  as  the 
true  view  of  the  law.  But  the  position  of  the  appellant 
company  seems  to  be,  the  alleged  ordinance  of  the  vil- 
lage of  Rogers  Park  was  a  proposition  on  the  part  of 
the  village  to  it  to  construct  and  maintain  a  system  of 
watei-'Works  in  the  village  for  a  period  of  thirty  years, 
and  that  to  induce  it  to  accept  such  proposition  and  pro- 
vide a  supply  of  water  for  the  village  and  its  inhabitants 
the  rates  to  be  paid  by  the  village  and  by  the  inhabit- 
ants thereof  for  water  during  that  period  were  fixed  and 
prescribed  by  the  terms  and  conditions  of  the  ordinance; 
that  it  accepted  said  ordinance  in  view  of  the  prices  and 
rates  so  fixed,  and  having  constructed  the  system  of 
water- works  in  accordance  with  the  provisions  of  the  or- 
dinance, and  having  in  all  other  respects  complied  with 
its  terms,  the  ordinance,  the  acceptance  thereof  and  ful- 
fillment by  it  of  all  things  required  to  be  done  upon  its 
part  constituted  a  binding,  irrevocable  contract. 

The  ordinance  of  the  city  of  Chicago  requires  the  ap- 
pellant company  shall  accept  the  same  scale  of  prices  for 
the  water  supplied  to  the  inhabitants  of  that  part  of  the 
said  city  which  was  formerly  embraced  within  the  limits 
of  the  village  of  Rogers  Park  as  is  paid  by  the  consumers 
of  water  in  other  portions  of  the  city.  This  scale  of  prices 
is  lower  than  the  rates  fixed  by  the  alleged  ordinance  of 
the  village  of  Rogers  Park.  The  argument  of  counsel  for 
the  appellant  company  is,  that  the  provisions  in  the  al- 
leged ordinance  of  the  village  of  Rogers  Park' fixing  the 
rates  to  be  charged  by  it  for  water,  and  its  acceptance  of 
the  said  ordinance  and  compliance  therewith,  constitute 
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a  property  right  of  the  appellant  company  and  an  irrevo- 
cable contract  right,  and  that  the  ordinance  of  the  city 
of  Chicago  contravenes  section  2  of  article  2  of  the  con- 
stitution of  1870,  which  provides  no  one  shall  be  deprived 
of  property  without  due  process  of  law,  and  also  is  in 
violation  of  section  14  of  the  same  article  of  the  constitu- 
tion, which  prohibits  the  enactment  of  any  law  impairing 
the  obligation  of  a  contract,  and  that  for  these  reasons 
said  ordinance  of  the  city  of  Chicago  is  void. 

We  do  not  think  the  adoption  of  the  alleged  ordinance 
by  the  village  of  Rogers  Park  and  the  acceptance  and 
fulfillment  of  the  conditions  thereof  by  the  appellant 
company  vested  it,  as  with  a  property  right,  with  the 
power  to  demand  that  the  rates  named  in  the  ordinance 
should  remain  fixed  and  unchanged  for  the  period  in 
which  it  was  licensed  to  occupy  the  streets  of  the  village, 
or  that  the  ordinance  and  its  acceptance  constituted  a 
contract,  or  that  any  contract  obligations  arose  by  rea- 
son thereof.  The  appellant  company  stood  charged  with 
a  legal  duty  to  supply  water  to  the  inhabitants  of  the 
village  for  a  reasonable  compensation.  It  received  cor- 
porate existence  in  order  to  enable  it  to  discharge  that 
duty,  and  the  State  possessed  ample  power  to  enforce  the 
performance  of  that  duty.  The  power  possessed  by  the 
State  to  enforce  the  duty  might  be  properly  exercised  by 
establishing  a  scale  of  rates  and  prices  to  be  demanded 
by  the  company  from  the  inhabitants  of  the  village,  and 
this  power,  and  that  mode  of  exercising  it,  were  delegated 
by  the  State  to  the  village  by  section  1,  article  10,  chap- 
ter 24  of  our  statutes.  (Starr  &  Curtis'  Stat.  1896,  p.  785.) 
The  village  exercised  the  power  by  incorporating  in  the 
ordinance  a  scale  of  prices  as  being  just  and  reasonable 
maximum  rates  to  be  paid  to  the  company  by  the  con- 
sumer of  water.  This  provision  of  the  ordinance  had  no 
effect  to  establish  a  contract  between  the  appellant  com- 
pany and  the  village  that  the  individual  inhabitants  of 
the  village  should  and  would  pay  such  rates  for  the  pe- 
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riod  of  thirty  years,  or  any  fixed  period  of  time,  but  was 
simply  a  declaration  on  the  part  of  the  village  that  such 
rates  were  reasonable.  The  legal  effect  was  to  establish, 
prima  facie,  the  corporation,  in  order  to  discharge  the 
duty  it  owed  to  the  public,  must  sujiply  the  commodity  it 
had  been  created  to  supply  at  the  prices  named  in  the  ordi- 
nance. It  was  a  mode  of  regulating  and  enforcing  the  dis- 
charge of  a  legal  duty — not  a  proposition  looking  toward 
a  contract.  No  contract  was  necessary  to  create  an  obli- 
gation on  the  part  of  the  corporation  to  supply  water  at 
a  reasonable  rate,  for  that  rested  upon  it  as  a  duty. 

Nor  did  the  fixing  of  rates  by  the  alleged  ordinance 
of  the  village  of  Rogers  Park  vest  in  the  appellant  com- 
pany an  irrevocable  right  to  exact  such  rates  for  the 
period  it  had  been  granted  permission  to  occupy  the 
streets,  alleys  and  public  places  of  the  village,  or  for 
any  fixed  period.  A  rate  or  price  reasonable  and  just 
when  fixed  may,  in  the  future,  become  so  unreasonably 
high  that  the  exaction  of  such  rate  or  price  is  but  an  ex- 
tortion. The  duty  of  the  corporation  does  not,  however, 
change,  but  remains  the  same, — that  is,  to  exact  only 
reasonable  compensation.  The  power  of  the  State  to 
enforce  that  duty  Is  not  exhausted  by  its  exercise  in  the 
first  or  any  subsequent  instance,  but  is  continuous,  and 
may  be  exerted  from  time  to  time,  whenever  necessary  to 
prevent  extortion  by  the  agency  created  by  the  State  to 
serve  the  public.  Whenever  the  evil  of  extortion  exists 
the  power  to  eradicate  it  may  be  successfully  invoked. 
In  the  exercise  of  that  power  by  the  State,  or  by  a  mu- 
nicipality exercising  the  power  by  delegation  from  the 
State,  there  is  no  admixture  whatever  of  any  contractual 
element,  nor  does  the  corporation  against  whom  the 
power  is  exercised  obtain  any  vested  property  interest 
or  property  right  in  the  scale  of  rates  deemed  at  any 
particular  time  to  be  reasonable  maximum  prices  for  the 
article  to  be  supplied  by  the  corporation.  The  annexa- 
tion of  the  village  of  Rogers  Park  to  the  city  of  Chicago 
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operated  to  clothe  the  city  council  of  the  city  with  ample 
authority  to  determine,  prima  facie,  whether  the  rates  de- 
manded by  the  appellant  company  for  water  supplied  to 
the  inhabitants  of  that  part  of  the  city  which  was  for- 
merly within  the  limits  of  the  village  were  reasonable, 
and  to  enact  an  ordinance  reducing  such  rates  if  deemed 
by  the  council  to  be  extortionate. 

It  is  sugsfested  the  members  of  the  city  council  are 
elected  by  the  people  and  are  agents  of  the  people,  and 
that  the  action  of  the  council  in  fixing  the  prices  to  be 
paid  for  water  is,  in  effect,  that  of  those  who  are  to  pur- 
chase water,  and  is  therefore  violative  of  the  general 
principle  no  man  shall  be  a  judge  of  his  own  case.  If 
there  is  any  force  in  this  view  it  is  destructive  of  the 
doctrine,  in  its  entirety,  that  the  State  is  possessed  of 
power  to  restrict,  within  reasonable  limits,  the  charges 
of  quasi  public  corporations,  for  the  State  acts  through 
the  members  of  the  General  Assembly,  who  are  the  agents 
and  representatives  of  those  who  are  to  be  benefited  by 
such  restrictions.  The  suggestions  omit  from  consider- 
ation the  controlling  fact  that  qitasi  public  corporations 
are  created  by  the  State  for  the  good  of  the  public, — to 
serve  the  public, — and  that  they  accept  corporate  life 
subject  to  the  power  retained  by  their  creator  to  regu- 
late and  control  them  for  the  public  good.  The  General 
Assembly  is  the  legislative  department  of  the  State,  and 
the  city  council  is  the  governing  board,  and  in  a  sense 
the  legislative  department,  of  the  city.  The  members  of 
each  of  those  bodies  act  in  their  official  capacity,  and 
are  bound,  in  morals  and  in  law,  to  act  honestly,  con- 
scientiously and  impartially,  and  with  due  regard  for  the 
rights  and  interests  of  all  who  may  be  affected  by  their 
official  determination.  The  best  interests  of  the  public 
will  not  be  subserved  by  denying  fair  and  reasonable 
profits  and  gain  for  services  to  be  rendered  by  qtuisi  pub- 
lic corporations  to  the  people,  for  the  reason  that  if  in- 
sufficiently remunerated  such  corporations  cannot  exist. 
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The  public  good,  therefore,  demands  unselfish,  conscien- 
tious and  patriotic  treatment  of  the  question  at  the  hands 
of  those  entrusted  with  the  duty  and  power  to  consider 
and  determine  as  to  the  interests  of  the  people  and  of 
the  corporations,  which,  properly  viewed  and  judged,  are 
and  should  be  mutual.  It  is  not  to  be  assumed  a  duty  so 
obvious  will  be  willfully  disregarded,  and  that  narrow 
and  selfish  considerations  will  prevail  and  control  such 
representative  bodies.  Nor  are  the  corporations  left 
without  remedy  against  unwarranted  and  unjustifiable 
acts  of  the  municipal  council.  If  the  scale  of  rates  es- 
tablished by  a  city  council  is  deemed  by  the  corporation 
to  be  unreasonably  low  and  unjust,  it  is  expressly  pro- 
vided the  action  of  the  council  may  be  reviewed  and  de- 
termined by  the  courts  on  application  of  the  corporation. 
Starr  &  Curtis'  Stat.  1896,  chap.  24,  par.  458,  p.  8G8. 

The  contention  here  is  not  that  the  rates  fixed  by  the 
city  council  of  Chicago  are  so  low  as  to  be  oppressive, 
but  that  the  rates  fixed  by  the  ordinance  of  the  village 
are  unalterable  for  a  period  of  thirty  years.  That  con- 
tention cannot  be  maintained.  Appellee,  on  May  17, 1897, 
signed  an  application  to  the  appellant  company  to  be 
supplied  with  water,  "subject  to  the  rules  and  regulations 
of  the  company  now  in  force  or  hereafter  to  be  enacted 
or  adopted,  which  rules  and  regulations  are  hereby  made 
and  declared  to  be  part  of  the  contract  between  me  (ap- 
pellee) and  the  said  company  for  supplying  said  premises 
with  water."  The  application  was  accepted  and  appel- 
lee received  water  thereunder,  and  paid  the  rates  fixed 
by  the  ordinance  of  the  village,  and  the  rules  of  the  com- 
pany framed  thereunder,  until  December  11,  1897.  On 
October  18,  1897,  the  city  council  of  the  city  of  Chicago 
adopted  the  ordinance  reducing  the  rates,  and  on  Decem- 
ber 11,  1897,  appellee  tendered  payment  for  a  future  sup- 
ply of  water  according  to  such  reduced  rates,  which  being 
refused,  he  filed  this  petition  to  require  the  appellant 
company  to  submit  to  the  provisions  of  the  ordinance  of 
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the  city  as  to  the  amount  to  be  paid  by  him.  There  is  no 
force  in  the  insistence  his  application  and  its  acceptance 
constituted  a  contract  on  his  part  to  pay  indefinitely,  or 
during  the  period  of  thirty  years,  at  the  rate  fixed  by  the 
rules  and  reg"ulations  of  the  company  framed  under  the 
ordinance  of  the  village.  It  but  bound  him  to  pay  such 
rates  only  so  long  as  the  appellant  had  lawful  right  to 
demand  and  receive  the  prices  fixed  by  the  ordinance  of 
the  village.  The  rules  and  regulations  in  force  referred 
to  in  the  application  became  inoperative  by  force  of  law 
as  to  the  rate  to  be  paid  when  a  new  scale  of  rates  was 
established  by  the  ordinance  of  the  city. 

The  view  we  have  taken  of  the  question  here  involved 
rendered  it  unnecessary  we  should  determine  the  conten- 
tion of  the  appellee  that  the  alleged  ordinance  of  the  vil- 
lage, set  out  in  the  pleading  by  the  appellant  company, 
had  not  been  legally  adopted  by  the  board  of  trustees  of 
the  village. 

The  judgment  is  affirmed.  judgment  affirmed. 
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James  A.  Davidson  et  aL 

V. 

The  City  of  Chicago. 

Opinion  filed  Fehmary  22, 1899—Behearing  denied  April  7, 1899. 

1.  Special,  assessments— pari?igf  ordiiiance  shotM  descnbe  stones 
used  for  bedding  curb-stones.  A  paving  ordinance  which  merely  de- 
scribes the  stones  used  for  bedding-  the  curb-stones  as  "flat  stones" 
is  invalid  for  insufficient  deecription  of  the  improvement.  {lAisk  v. 
City  of  Chicago,  176  111.  207,  followed.) 

2.  Appeals  and  errors— ir/i€H  general  objection  xdll  support  specific 
d)jection  on  appeal.  A  general  objection  at  confirmation  that  the 
ordinance  is  invalid  for  failure  to  "specify  the  nature,  character, 
locality'  and  description"  of  the  improvement  will  support  an  objec- 
tion, on  appeal,  that  the  stones  on  which  the  curb  was  to  be  bedded 
were  insufficiently  described,  where  the  city  made  no  effort  to  have 
the  objections  specified,  and  the  record  does  not  show  that  the 
specific  objection  was  not  made  under  the  general  one. 
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Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Richard  Yates,  Judge,  presiding. 

William  F,  Carroll,  and  Jesse  A.  &  Henry  Bald- 
win, for  plaintiffs  in  error. 

Charles  S.  Thornton,  Corporation  Counsel,  John 
A.  May,  and  Armand  F.  Teefy,  for  defendant  in  error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  to  bring  in  review  the  judgment 
of  the  county  court  of  Cook  county  confirming  a  special 
assessment  levied  by  virtue  of  an  ordinance  of  the  city 
council  of  the  city  of  Chicago  adopted  on  the  29th  day  of 
June,  1896,  providing  that  Spaulding  avenue,  from  West 
Madison  street  to  Jackson  boulevard,  should  be  curbed, 
graded  and  paved  and  the  cost  thereof  paid  by  special 
assessment.  The  ordinance  required  the  roadway  of  the 
street  should  be  curbed  with  curb-stones  four  feet  in 
length,  three  feet  in  depth  and  five  inches  in  thickness, 
and  that  each  of  such  curb-stones  should  "be  firmly  bed- 
ded upon  fiat  stones."  The  ordinance  contained  no  other 
or  further  description  of  the  flat  stones  upon  which  the 
curb-stones  were  to  rest.  In  Lusk  v.  City  of  Chicago,  176 
111.  207,  an  ordinance  containing  this  identical  provision 
with  reference  to  the  stones  upon  which  curb-stones  were 
to  be  bedded  was  held,  for  that  reason,  to  be  invalid. 
We  there  said:  "It  is  not  mentioned  in  the  ordinance  here 
what  kind  of  stones  the  flat  stones  shall  be  upon  which 
the  curb-stones  are  to  be  bedded.  Whether  they  are  to 
be  granite,  sandstone,  limestone  or  of  some  other  quality 
is  not  disclosed  by  the  ordinance,  nor  is  there  any  speci- 
fication of  the  size  or  shape,  except  that  they  are  to  be 
flat  and  machine  dressed.  No  intelligent  estimate  could 
be  made  by  the  commissioners  of  the  cost  of  the  stones 
unless  the  length,  width,  thickness  and  kind  or  quality 
were  disclosed  by  the  ordinance."  Upon  the  authority  of 
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that  decision  we  must  hold  the  ordinance  under  consid- 
eration to  be  insufficient. 

It  is  urged  in  behalf  of  the  city  that  certain  of  the 
plaintiffs  in  error  entered  personal  appearance  in  the  pro- 
ceeding in  the  county  court  and  filed  objections  to  the 
ordinance,  and  did  not,  nor  did  any  of  them,  specify  the 
insufficiency  of  the  description  of  these  flat  stones  as 
a  ground  of  objection,  and  it  is  insisted  that  as  to  such 
plaintiffs  in  error  the  objections  cannot  be  urged  for  the 
first  time  in  this  court.  It' was  objected  in  the  county 
court  by  the  plaintiffs  in  error  referred  to,  that  "the  ordi- 
nance did  not  specify  the  nature,  character,  locality  and 
description  of  the  proposed  improvement."  The  county 
court,  had  it  been  asked  to  do  so  by  the  city,  should  have 
required  the  objectors  to  so  frame  their  objections  as 
to  disclose  particular  and  specific  grounds  of  objection 
to  the  sufficiency  of  the  description  of  the  improvement. 
But  counsel  for  the  city  did  not  deem  it  necessary  to  in- 
voke the  aid  of  the  court.  The  particular  deficiency  in 
description  here  brought  to  our  notice  is  comprehended 
within  the  general  terms  of  the  objection  preferred  in  the 
county  court,  and  it  does  not  appear  from  the  record  but 
that  it  was  presented  to  the  trial  court  under  the  general 
objection  there  made.  We  cannot  say  it  is  presented  for 
the  first  time  in  this  court.  In  the  absence  of  any  effort 
upon  the  part  of  the  city  to  obtain  a  more  definite  and 
particular  statement  of  the  objection  we  can  but  regard 
the  general  objection  as  sufficient. 

Plaintiffs  in  error  urge  the  ordinance  is  in  other  re- 
spects invalid,  but  we  need  not  refer  to  such  other  ob- 
jections. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  Illinois  Central  Railroad  Company  ^93.  1322 

V.  178     555 

90a. '864 
Helen  Souders.  i78"""585 

f 92a  *541 
Opinion  filed  February  S2, 1899—Behearing  denied  April  IS^  1899.  f92a  '541 

178      585 

1.  Pleading — when  additional  anints  do  not  state  new  cause  of  action,     ^^4^  5339 

Additional  counts  in  an  action  against  a  railroad  company,  which  179      535 

state  the  same  transaction  and  the  same  injury,  and  charg^e  as  the  e202  *137 

cause  thereof,  though  in  somewhat  variant  language,  the  same  el 04a*  56 

negligence  in  not  stopping  the  train  a  reasonable  time,  do  not  set  1^^^^ 

up  a  new  cause  of  action,  although  they  allege  other  negligence  178      586,' 

not  connected  by  any  averment  with  the  plaintiff's  injury.  iel06a»553' 

2.  New  TRIAL — when  affidavit  in  support  of  motion  in  properly  rejected,  ^^  ^5 
An  affidavit  by  the  defendant  in  support  of  a  motion  for  new  trial,  *  *^ 
which  states  affiant's  belief  that  newspapers  containing  notices 

of  a  former  trial  of  the  cause  and  the  amount  of  the  verdict  then 
awarded  had  found  their  way  to  the  jury  room,  is  properly  rejected, 
even  though  affiant's  belief  is  well  founded,  if  such  newspapers  ex- 
press no  opinion  or  state  no  facts  affecting  the  merits  of  the  case. 

3.  Trial — mere  withdrawal  of  improper  question  after  anstoer  does  not 
cure  harm.  Prejudice  arising  from  incompetent  evidence  adduced 
in  response  to  improper  questions  or  from  improper  remarks  by 
counsel  is  not  removed  by  their  mere  subsequent  withdrawal. 

4.  Same — it  is  eiTorfor  the  court  to  express  opinions  on  questions  of 
fact.  The  remark,  "The  only  question  in  this  case  is  whether  this 
lady  [the  plaintiff]  had  time  to  get  off  this  train  or  not,"  made  by 
the  court  to  counsel  in  the  presence  of  the  jury,  is  error,  where 
there  is  evidence  before  the  jury  which,  if  credited,  would  estab- 
lish negligence  on  the  part  of  the  plaintiff. 

5.  Same — when  courVs  remarks  before  jury  will  work  reversal.  State- 
ments by  the  court  before  the  jury,  in  an  action  for  negligence, 
that  plaintiff's  counsel  might  refer  to  the  ad  damnum  and  "com- 
ment upon  that  as  your  measure  of  damages,"  and  that  the  jury 
might  "consider  the  damages  laid"  and  "find  whatever  they  want, 
but  not  exceeding  the  ad  damnum^""  are  ground  for  reversal,  in  the 
absence  of  anything  in  the  instructions  sufficient  to  cure  the  error. 

Magruder,  J.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  James  Goggin,  Judge, 
presiding. 
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John  G.  Drennan,  (James  Fentress,  of  counsel,)  for 
appellant: 

If,  at  the  close  of  all  the  evidence,  the  trial  court 
should  conclude  that  from  a  consideration  of  all  the  evi- 
dence a  verdict  for  the  plaintiff  ought  not  to  stand  if  re- 
turned, it  is  the  duty  of  the  trial  court,  when  requested, 
to  instruct  the  jury  to  find  for  the  defendant.  Foster  v. 
Wadsivorth-Hoivland  Co.  168  111.  517;  Railway  Co.  v.  Jenkins^ 
174  id.  408. 

A  case  supported  only  by  the  evidence  of  interested 
relatives  should  be  subjected  to  more  scrutiny  than  when 
the  evidence  comes  from  disinterested  witnesses.  Martin 
V.  Duncan,  156  111.  274. 

It  is  reversible  error  for  the  trial  judg'e  to  make  re- 
marks in  the  hearing  of  the  jury,  during  the  trial  of  the 
case,  calculated  to  influence  tljem  upon  any  material 
question  of  fact  or  in  any  manner  prejudicial  to  either 
party  to  the  suit.  Skelley  v.  Boland,  78  111.  438;  Hasbrook  v. 
Milwaukee,  21  Wis.  217;  Farnham  v.  Farnham,  73  111.  497; 
Andreas  v.  Ketcham,  77  id.  377;  Heinsen  v.  Lamb,  117  id.  549; 
Feinberg  v.  People,  174  id.  609. 

To  be  reversible  error  it  is  not  necessary  that  the  re- 
marks should  be  addressed  to  the  jury  or  be  in  the  form 
of  an  oral  instruction.  Feinberg  v.  People,  174  111.  609;  El- 
liott on  Appellate  Proc.  618;  1  Thompson  on  Trials,  sees. 
218,  219;  Mclntosch  v.  Mclntosch,  79  Mich.  198. 

An  instruction  which  leaves  the  jury  to  determine 
what  are  the  "issues"  or  '^material  allegations  in  the  dec- 
laration" is  erroneous.    liailioay  Co,  v.  Scanlan,  168  111.  34. 

When  an  attorney,  in  his  argument  to  a  jury,  is  guilty 
of  making  unfair  remarks  or  mis-statements  of  the  evi- 
dence calculated  to  improperly  prejudice  the  jury  in  their 
deliberation,  "the  fruit  of  such  unprofessional  conduct 
ought  to  be  taken  away  by  granting  a  new  trial."  Rail- 
way Co.  V.  Annis,  165  111.  478;  Railroad  Co.  v.  FletcJier,  128 
id.  626;  Chase  v.  Chicago,  20  111.  App.  274;  Railway  Co.  v. 
Krueger,  68  111.  App.  450;  Welch  v.  Huckins,  45  id.  53;  Heni^j 


Digiti 


zed  by  Google 


April,  'MJ  I.  C.  R.  R.  Co.  v.  Souders.  587 

V.  Bailroad  Co.  121  111.  264;  Railway  Co.  v.  Cullison,  40  111. 
App.  73;  Brown  v.  Swineforcl,  44  Wis.  293. 

It  is  reversible  error  for  an  attorney  to  state  any  things 
about  the  former  trial,  where  a  case  has  been  tried  be- 
fore, which  is  not  in  evidence.  Atway  v.  Mattox,  14  S.  W. 
Rep.  1017. 

The  dangerous  effect  of  mischievous  matter,  whether 
improper  remarks  of  attorneys,  improper  evidence  or  im- 
proper questions,  when  once  before  the  jury,  is  not  cured 
by  withdrawing  it.  Porter  v. Day,  44  111.  App.  260;  Bail- 
way  Co.  V.  Winslo^D,  66  111.  223;  Hackett  v.  Smelsley,  77  id.  109; 
Insurance  Co.  v,  Buhin,  79  id.  402;  Dickison  v.  Evans,  84  id. 
451;  Howe  Machine  Co.  v.  Bosine,  87  id.  105. 

Phelps  &  Cleland,  for  appellee: 

Remarks  made  by  the  court  to  the  attorneys  in  pass- 
ing upon  a  question  raised  in  the  course  of  a  trial,  and 
not  addressed  to  the  jury,  are  not  erroneous.  O'Hara  v. 
King,  52  111.  306;  Beasley  v.  People,  89  id.  580;  Bailway  Co.  v. 
Blume,  137  id.  452. 

Without  information  by  the  reviewing  court  as  to  what 
has  been  said  by  counsel  in  argument  before  the  jury  upon 
the  other  side,  it  is  impossible  to  determine  whether  the 
remarks  of  counsel  to  the  jury  are  prejudicial  or  not. 
The  trial  judge,  who  hears  the  entire  arguments,  must 
exercise  his  discretion,  and  where  the  arguments  have 
escaped  his  censure  the  reviewing  court  will  not  inter- 
fere.   Bailroad  Co.  v.  Middletov,  142  111.  558. 

Unless  it  is  apparent  defendant  has  been  injured  by 
improper  remarks  the  judgment  should  not  be  reversed. 
Siebert  v.  People,  143  111.  591. 

In  absence  of  a  ruling  of  the  court  and  an  exception 
taken  the  question  does  not  arise.  Bailroad  Co.  v.  Beagan, 
52  111.  App.  488;   Grand  Lodge  v.  Belcham,  145  111.  308. 

Even  should  there  be  great  intemperance  of  speech, 
a  case  cannot  be  reversed  for  errors  which  do  not  have 
sufficient  merit.     Wilson  v.  People,  94  111.  327. 


Digiti 


zed  by  Google 


588  I.  C.  R.  R.  Co.  V.  Souders.  [178  IIL 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellee  recovered  a  judgment  against  appellant,  in 
the  superior  court  of  Cook  county,  for  ?20,000  damages  for 
an  injury  received  by  her  when  alighting  from  a  suburban 
train  of  appellant  at  Cheltenham,  November  4,  1893. 

The  original  declaration  was  filed  July  5, 1894,  and  con- 
sisted of  a  single  count,  in  which  the  negligence  charged 
was,  that  upon  the  arrival  of  the  train  in  which  plaintiff 
was  a  passenger  at  Cheltenham  Beach,  while  she,  with 
all  due  care  and  diligence,  was  about  to  alight  therefrom, 
defendant  caused  it  to  be  suddenly  and  violently  started 
and  moved,  throwing  her  upon  the  ground  and  causing 
her  injury.  There  was  a  trial  of  the  issue  made  under 
that  declaration,  resulting  in  a  verdict  for  $15,000,  which 
was  set  aside  and  leave  was  given  to  file  additional 
counts  and  to  increase  the  ad. damnum  from  $25,000  to 
$50,000.  After  the  lapse  of  more  than  two  years  from 
the  timie  of  the  injury  three  additional  counts  were  filed. 
To  these  additional  counts  a  plea  of  the  general  issue 
was  filed  and  also  a  plea  of  the  Statute  of  Limitations. 
The  court  sustained  a  demurrer  to  the  plea  of  the  Stat- 
ute of  Limitations,  and  the  defendant  stood  by  the  plea. 
This  action  of  the  court  is  assigned  as  error.  The  addi- 
tional counts  each  state  the  same  occurrence  and  the 
same  injury  as  the  original  declaration,  and  charge  in 
each  instance,  in  somewhat  variant  language,,  as  the  prox- 
imate cause  of  the  injury,  the  negligent  starting  of  the 
train  when  plaintiff,  with  due  care,  was  about  to  alight 
therefrom,  before  a  reasonable  or  sufficient  time  had 
elapsed  for  that  purpose.  They  all  state  the  same  cause 
of  action,  but,  in  addition,  the  second  of  them  charges 
that  defendant  failed  to  erect  and  maintain  a  platform 
elevated  from  the  ground,  to  give  plaintiff  an  opjwrtun- 
ity  to  safely  alight  upon  the  platform,  and  the  third 
charges  that  defendant  neglected  to  provide  any  plat- 
form.   There  is  no  fact  stated  in  either  which  shows  that 
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plaintiff  fell  or  was  injured  by  reason  of  there  being  no 
platform  or  one  not  elevated.  It  is  true  that  plaintiff 
sa3's  there  was  negligence  in  that  respect;  but  it  is  not 
connected  by  any  averment  with  the  injury,  while  such 
injury  is  expressly  alleged  to  have  been  due  to  another 
cause.  It  cannot  be  regarded  as  the  statement  of  a  new 
cause  of  action,  but  rather  as  a  fuller  statement  of  the 
situation,  and  we  think  there  was  no  error  in  sustaining 
the  demurrer. 

At  the  conclusion  of  the  evidence  for  plaintiff,  and 
also  at  the  close  of  all  the  evidence,  defendant  asked  the 
court  to  instruct  the  jury  to  return  a  verdict  of  not  guilty, 
and  the  request  was  refused.  There  was  evidence  on  the 
part  of  the  plaintiff  fairly  tending  to  establish  the  cause 
of  action.  She  and  her  husband  both  testified  that  when 
the  train  arrived  at  Cheltenham  they  proceeded  to  get 
off,  and  he  did  get  off,  but  the  train  did  not  stop  long 
enough  to  enable  her  to  do  so,  and  while  she  was  step- 
ping from  the  train  it  was  started  and  she  was  thrown 
forward  and  suffered  the  injury.  With  that  evidence  in 
her  favor  the  issue  was  properly  submitted  to  the  jury, 
and  it  was  right  to  refuse  the  instruction. 

But  one  instruction  was  given  on  the  part  of  the  plain- 
tiff, and  it  stated  what  facts  the  jury  might  take  into 
consideration  in  fixing  her  damages,  in  case  they  found 
the  issues  for  her.  It  is  criticised  by  counsel,  but  we  do 
not  think  any  substantial  ground  of  objection  exists,  and 
the  same  language  was  approved  in  Chicago  and  Eastern 
Illinois  Railroad  Co.  v.  Holland,  122  111.  461. 

On  the  motion  for  a  new  trial  the  court  rejected  an 
affidavit  offered  by  defendant  that  there  had  appeared  in 
the  newspapers  of  Chicago,  during  the  trial,  notices  of 
the  suit,  and  statements  that  on  the  first  trial  plaintiff 
had  been  awarded  a  verdict  of  $15,000,  which  affiant  be- 
lieved had  found  their  way  to  the  jury  room.  No  fact  in 
any  way  affecting  the  merits  of  the  case  was  stated  in 
the  newspapers  and  no  opinion  was  expressed,  so  that 
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there  was  nothing:  in  the  newspapers  which  would  justify 
the  court  in  setting  aside  the  verdict  even  if  it  had  been 
positively  shown  that  they  reached  the  jury,  and  the  affi- 
davit did  not  contain  a  positive  averment  of  that  fact. 
There  was  no  error  in  rejecting  the  affidavit. 

Much  complaint  is  made  of  the  conduct  of  counsel  for 
plaintiff  and  remarks  of  the  court  prejudicial  to  the  de- 
fendant and  tending  to  destroy  the  fairness  and  imparti- 
ality which  should  characterize  every  judicial  proceeding. 
We  have  often  been  called  upon  to  condemn,  as  violations 
of  propriety,  the  language  of  counsel  where  the  court 
made  some  ruling  or  took  some  action  which  seemed  suf- 
ficient to  remove  the  deleterious  effect.  Judgments  have 
been  sustained  in  such  cases  where  the  court,  upon  being 
called  on,  has  performed  its  duty,  and  where  it  has  ap- 
peared that,  upon  the  whole,  there  was  fairness  in  the 
trial;  but  in  this  case  the  improprieties  complained  of 
were  not  removed  nor  attempted  to  be  removed  in  any 
substantial  way,  although  objection  was  made  and  they 
were  excepted  to  at  the  time.  Some  of  the  objections 
touching  the  conduct  of  counsel  are  of  small  moment  and 
do  not  require  attention.  The  following  are  the  princi- 
pal ones: 

Plaintiff  was  a  working  woman  who  had  kept  board- 
ers, and  while  testifying  her  counsel  asked  her  why  it 
was  she  had  charge  of  that  business,  and,  after  objection 
by  defendant,  she  answered  that  it  was  because  her  hus- 
band was  not  able  to  work.  Having  got  that  answer  her 
counsel  withdrew  the  question  and  immediately  put  an- 
other question  whether  she  had  any  other  means  of  sup- 
port than  such  business.  Again,  on  objection,  the  question 
was  withdrawn,  but  she  had  already  answered,  "Not  at 
all."  The -withdrawal  of  the  question  was  made  with  the 
admission  that  counsel  had  a  suspicion  the  question  was 
wrong.  Again,  in  the  argument  to  the  jury,  counsel,  in 
commenting  on  the  testimony  of  Dr.  Larkin,  who  was  a 
surgeon  for  defendant  and  who  was  sent  to  see  plaintiff, 
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wanted  to  know  where  the  report  was  that  he  made  to 
his  employers  and  why  it  was  not  produced  at  the  trial. 
The  report  was  not  and  could  not  be  evidence,  and  the 
defendant  would  have  had  neither  cause  nor  excuse  for 
producing  it  upon  the  trial.  Argument  of  that  kind  being 
objected  to,  the  court  ruled  against  the  objection,  saying, 
**Well,  I  suppose  he  has  a  right  to  comment  on  the  doc- 
tor's testimony."  The  defendant  excepted  to  the  ruling, 
whereupon  plaintiff's  counsel  withdrew  the  remarks.  The 
ruling  of  the  court  was  wrong,  and  the  withdrawal,  like 
the  other  withdrawals,  was  after  the  harm  had  been  done. 
It  would  not  be  safe  to  establish  the  rule  that  after  an 
injury  is  done  a  mere  withdrawal  is  sufficient  to  restore 
the  status,  since  that  would  furnish  a  very  convenient 
method  of  bringing  before  the  jury  improper  matters. 

The  most  serious  complaint,  however,  is  of  the  re- 
marks of  the  court.  During  an  examination  by  defend- 
ant's counsel  to  show  that  a  train  could  not  be  started 
with  a  jerk  or  sudden  vibration  the  court  said:  "Now, 
Judge,  it  looks  to  me  that  you  are  going  into  the  mechan- 
ism of  railways.  The  only  question  in  this  case  is  whether 
this  lady  had  time  to  get  off  this  train  or  not."  To  this 
statement  of  the  question  in  the  case  defendant  excepted. 
That  question,  as  stated  by  the  court,  related  to  negli- 
gence of  the  defendant,  while  the  principal  defense  was 
that  the  plaintiff  herself  was  negligent.  The  remark  of 
the  court  was  equivalent  to  saying  that  everything  was 
settled  except  the  mere  question  whether  the  plaintiff 
had  time  to  get  off  the  train.  Evidence  had  been  intro- 
duced by  the  defendant  which,  if  credited,  would  show 
that  the  plaintiff  was  guilty  of  negligence.  There  were 
only  three  passengers  in  the  car  when  the  train  stopped 
at  Cheltenham,  and  they  consisted  of  plaintiff  and  her 
husband  and  James  A.  Noonan,  a  lumber  salesman,  who 
appears  to  have  been  entirely  disinterested.  Plaintiff 
and  her  husband  testified  as  above  stated,  but  they  were 
directly  and  flatly  contradicted  by  Noonan,  who  testified 
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that  they  were  talking  when  the  train  stopped  and  did 
not  get  up  or  attempt  to  get  off  until  the  train  started 
again,  and  when  the  bell  rang  for  a  start  the  husband 
jumped  up  and  said,  "This  is  Cheltenham,"  and  they  at- 
tempted to  get  off,  and  that  the  witness  and  a  trainman 
both  told  plaintiff  to  wait  and  both  told  her  that  the 
trainman  would  stop  the  train,  but  she  persisted  in  her 
attempt  to  get  off.  Defendant  had  a  right  to  have  this 
question  considered,  as  well  as  the  question  whether  the 
train  stopped  long  enough.  It  is  error  for  the  court  to 
make  any  remark  indicating  his  opinion  upon  any  fact 
necessary  to  be  proved.  Andreas  v.  Ketcham^  77  111.  377; 
Skelly  V.  Boland,  78  id.  438;  Feinherg  v.  People,  174  id.  609. 

In  the  argument  of  the  case  to  the  jury  plaintiff's  coun- 
sel commenced  to  comment  upon  the  ad  damnum  in  the 
declaration,  saying  that  they  had  asked  the  jury  to  award 
a  verdict  of  ^50,000;  that  the  suit  was  originally  for  $25,- 
OQO,  and  that  after  the  former  trial  they  asked  leave — 
and  he  was  proceeding  to  state  that  the  court  permitted 
them  to  increase  their  claim.  On  objection  the  court  said: 
"No,  I  don't  think  that  is  proper.  Tell  what  your  ad  dam- 
num is  now  laid  at  and  comment  upon  that  as  your  meas- 
ure of  damages,  but  as  to  what  occurred  upon  the  trial 
of  another  case — 

Plaintiff's  counsel:  "I  am  not  referring  to  any  other 
case. 

The  court:  "Or  damages  laid  there,  you  have  got  the 
limit  here.  The  jury  can  find  whatever  they  want,  but 
not  exceeding  the  ad  damnum^  but  it  would  be  error  to  let 
in  anything  else."  Plaintiff's  counsel  then  saying  that 
the  court  thought  what  he  had  said  was  not  proper,  the 
court  again  said:  "No,  no;  I  said  the  jury  may  consider  the 
damages  laid  by  you,  but  as  to  the  records  or  proceedings 
in  any  previous  case,  I  think  it  would  be  improper."  These 
remarks  were  grossly  improper,  and  were  certainly  preju- 
dicial to  defendant  in  authorizing  the  jury  to  consider,  in 
arriving  at  their  verdict,  the  damages  laid  in  the  decla- 
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ration,  and  telling  them  they  could  find  whatever  they 
wanted,  not  exceeding  such  ad  damnum.  It  cannot  be  said 
that  the  jury  did  not  hear  these  statements.  They  had  as 
good  an  opportunity  to  hear  them  as  anything  else  that 
occurred  during  the  trial.  One  was  a  voluntary  interrup- 
tion by  the  court  of  the  examination  of  a  witness  by  coun- 
sel, which  certainly  would  attract  their  attention,  and 
others  were  in  ruling  upon  an  argument  which  was  being 
addressed  to  them. 

It  is  said  that  there  were  twenty-four  instructions 
given  on  the  part  of  the  defendant,  and  that,  the  court 
having  been  so  liberal  with  instructions,  errors  should 
be  regarded  as  cured.  But  the  question  whether  a  par- 
ticular evil  or  error  is  remedied  does  not  depend  upon 
counting  the  instructions,  but  upon  what  they  contain. 
There  were  a  great  many  instructions  given,  and  perhaps 
more  than  ought  to  have  been,  as  they  were  mere  repeti- 
tions; but  there  was  nothing  in  any  of  them  which  would 
change  the  injurious  and  prejudicial  character  of  such  a 
statement  as  the  court  made  to  the  jury,  that  they  were 
at  liberty  to  do  anything  they  wanted  to  so  long  as  they 
did  not  exceed  the  ad  damnum,  or  that  the  ad  damnum 
was  proper  for  argument  as  a  measure  of  damages,  or  a 
proper  subject  for  consideration  by  the  jury  in  making 
up  the  verdict.  The  injury  was  severe,  but  the  damages 
allowed  are  very  large,  and  the  remarks  of  the  court  were 
directed  to  that  subject  and  likely  to  affect  the  amount  of 
damages.  Every  one  knows  the  importance  juries  ordina- 
rily attach  to  the  remarks  and  opinions  of  the  court,  and 
we  think  that  in  this  case  it  would  be  unjust  to  overlook 
them,  and  that,  in  connection  with  the  conduct  of  counsel 
complained  of,  they  require  a  reversal  of  the  judgment. 

The  judgments  of  the  Appellate  Court  and  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  su- 
perior court.  Reversed  and  remanded, 

Mr.  Justice  Magruder,  dissenting. 
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The  People  ex  rcL  Thomas  M.  Jackson 

v. 
The  Suburban  Railroad  Company. 

Oj)inion  filed  February  17, 1899 — Bchearing  denied  April  7, 1899. 

1.  Municipal  corporations— power  of  municipality  to  impose  con- 
ditions on  use  of  streets  by  street  railway.  The  power  possessed  by  the 
State  to  attach,  as  a  condition  to  the  grant  of  a  franchise  to  a 
quaM  public  corporation,  the  performance  of  duties  beneficial  to 
the  public,  may  be  exercised  by  a  municipality  under  its  power  to 
grant  to  such  corporation  the  use  of  its  streets. 

2.  Same — authority  to  use  streets  for  street  railway  is  not  a  mere  license. 
The  fact  that  a  street  railway  obtains  its  charter  under  the  State 
laws  does  not  make  the  authority  given  it  by  a  municipality  to  use 
streets  and  alleys  a  mere  license,  as  the  charter  merely  gives  the 
company  its  existence,  and  it  cannot  carry  out  the  purpose  of  its 
existence  without  further  exercise  of  sovereign  power  which  has 
been  delegated  to  municipalities  with  respect  to  their  streets. 

3.  Same — street  railway  ordinance  and  its  acceptance  do  not  cqngtituie 
a  private  contract.  The  fact  that  an  ordinance  granting  a  street  rail- 
way company  the  use  of  streets  and  alleys  upon  certain  conditions 
requires  formal  acceptance  by  the  company  does  not  render  the 
grant  a  mere  private  contract,  so  as  to  preclude  mandamus  by  a 
citizen  of  the  municipality  to  enforce  compliance  with  the  condi- 
tions of  the  ordinance. 

4.  Same— general  railroad  pmoers  do  not  authorize  the  use  of  streets  for 
electrical  cars.  A  company  organized  under  th'e  general  Railroad 
act  cannot  equip  its  road  for  operation  over  the  streets  of  a  vil- 
lage by  electricity,  using  poles,  wires,  etc.,  without  the  consent  of 
the  village  authorities;  and  such  consent  is  a  suflBicient  considera- 
tion for  the  enforcement  of  conditions  as  to  rates  of  fare,  imposed 
by  the  ordinance  granting  such  consent. 

5.  Street  railways — street  railway  is  a  quasi  public  corporation, 
A  street  railway  company  is  not  a  private  but  a  quasi  public  cor- 
poration, and  owes  it  as  a  duty  to  the  public  to  demand  only  rea- 
sonable fares  for  the  transportation  of  passengers  and  to  serve  the 
public  without  unjust  discrimination,  and  the  performance  of  such 
duty  may  be  secured  to  the  public  by  the  State  acting  directly  or 
through  a  municipality. 

6.  Same — when  street  railway  is  estopped  to  deny  unfust  discrimination, 
A  village,  on  granting  a  suburban  street  railway  company  the  right 
to  use  its  streets,  may  prescribe  as  a  condition  that  the  fare  be- 
tween the  village  and  points  in  the  city  shall  not  exceed  that 
charged  patrons  from  another  town  on  the  line;  and  the  accept- 
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ance  of  the  ordinance  and  enjoyment  of  its  benefits  estop  the  com- 
pany to  deny  that  the  exaction  of  a  greater  amount  is  not  unjust 
discrimination. 

7.  Same — when  street  railway  company  cannot  set  up  ultra  vires,  A 
street  railway  company  having^  accepted  an  ordinance  requiring 
the  performance  of  certain  undertakings,  and  having  enjoyed  the 
benefits  and  concessions  thereunder,  cannot  escape  performance 
of  such  undertakings  by  setting  up  that  they  were  ultra  vires  the 
municipality  and  the  company. 

8.  Same — right  to  use  streets  is  sufficient  consideration  for  company's 
undertakings.  The  right  given  by  a  municipality  to  a  street  railway 
company  to  use  its  streets  is  sufficient  consideration  for  the  under- 
takings of  the  company  to  comply  with  the  conditions  of  the  ordi- 
nance respecting  charge  for  transportation. 

9.  Mandamus — citizen  may  enforce  compliance  by  street  railway  vnth 
public  undertaking.  A  condition  in  an  ordinance  granting  a  suburban 
street  railway  company  the  right  to  use  the  streets  of  a  village  in 
consideration  that  the  fare  between  the  village  and  points  in  the 
city  shall  not  exceed  that  charged  patrons  from  another  town  on 
the  line  is  for  the  benefit  of  the  public,  and  any  citizen  of  such  vil- 
lage may  by  mandamus  compel  performance  of  such  condition. 

10.  Same — practice  in  mandamus  suits  begun  in  Supreme  Court.  The 
Supreme  Court,  in  an  original  mandannts  suit,  may,  in  its  discre- 
tion, refuse  to  allow  an  issue  of  fact  to  be  made  after  the  case  has 
been  submitted  on  demurrer  to  the  petition. 

Original  petition  for  mandamus. 

This  is  a  petition  filed  in  this  court  by  the  relator  for 
a  writ  of  mandamus  ag"ainst  the  respondent,  the  Suburban 
Railroad  Company.  The  petition  avers  the  relator  is  a 
citizen  of  the  United  States  and  a  resident  of  the  village 
of  River  Forest,  and  that  the  resi)ondent,  the  Suburban 
Railroad  Company,  is  a  corporation  org^anized  under  the 
laws  of  this  State  relating  to  the  organization  of  rail- 
road companies,  and  is,  and  since  before  March  17,  1897, 
has  been,  engaged  in  the  business  of  extending,  construct- 
ing and  operating  an  electric  railroad  through  parts  of 
the  town  of  Cicero,  the  village  of  Harlem  and  the  vil- 
lage of  River  Forest,  in  Cook  county,  Illinois;  that  said 
village  of  River  Forest  is,  and  on  and  before  March  17, 
1897,  was,  a  municipal  corporation  organized  under  gen- 
eral statutes  of  the  State  of  Illinois  providing  for  the 
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incorporation  of  cities  and  villages;  that  on  the  said  17th 
day  of  March,  1897,  said  Suburban  Railroad  Company 
made  legal  ai)plication  to  the  president  and  board  of 
trustees  of  the  village  of  River  Forest  for  certain  privi- 
leges and  licenses  set  out  in  an  ordinance  hereinafter  set 
forth,  and  that  said  president  and  trustees,  on  March  17 
aforesaid,  in  consideration  of  said  application,  adopted 
an  ordinance,  which  is  set  out  in  full  in  the  petition. 

Section  1  of  said  ordinance  authorizes  and  permits 
the  resi>ondent  company  to  operate  its  line  of  railroad 
by  electrical  power  only,  over  and  along  the  lines  of 
the  railroads  of  the  Chicago,  Harlem  and  Batavia  Rail- 
road Company  and  of  the  Chicago  and  Wisconsin  Rail- 
road Company,  from  the  point  of  connection  with  the 
first  named  railroad  to  the-  northern  limits  of  the  said 
village,  and  to  construct  and  maintain  over,  along  and 
upon  any  and  all  intervening  streets,  alleys,  parks  and 
public  places  along  said  route,  all  poles,  wires  and  ap- 
purtenances, including  feed  wires,  necessary  or  conven- 
ient for  the  purposes,  in  consideration  of  the  undertaking 
of  the  respondent  company  to  comply  with  the  certain 
conditions  contained  in  other  sections  of  the  ordinance. 
Section  2  provides  no  part  of  the  respondent  railroad 
shall  be  operated  in  the  village  until  its  entire  line  to 
the  northern  limits  of  the  village  is  completed  and  in 
operation.  Section  3  specifies  the  height  the  wires  shall 
be  strung  above  the  tracks,  describes  the  poles  to  be 
used,  where  such  poles  shall  be  set,  the  method  or  man- 
ner of  setting  the  poles,  and  commits  the  same  to  the 
supervision  of  the  village  authorities.  Section  4  relates 
to  the  character  of  the  cars  to  be  used,  and  restricts  the 
traffic  of  the  road  to  passengers,  their  baggage  and  ex- 
press matter,  and  requires  cars  to  be  supplied  with  heat 
during  certain  designated  months.  Section  5  requires 
cars  shall  be  stopped  and  passengers  received  and  al- 
lowed to  alight  at  all  intersections  of  streets  and  at  the 
middle  of  all  blocks  of  more  than  five  hundred  feet  in 
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leng^th,  at  Hawthorn  avenue,  and  such  other  points  as  the 
village  authorities  may  afterward  designate.  Section  6 
is  as  follows: 

"Sec.  6.  The  permission  and  authority  granted  in  sec- 
tion 1  hereof  is  upon  the  express  condition  that  the  said 
Suburban  Railroad  Company  shall  afford  its  passengers 
a  continuous  trip  between  any  and  all  points  along  the 
line  of  railroad  herein  authorized  to  be  operated  in  the 
village  of  River  Forest,  to  the  northern  limits  of  said 
village  and  any  station  on  the  loop  line  in  the  city  of 
Chicago,  and  all  intermediate  points;  or  in  case  the  loop 
line  is  not  operated  or  ceases  to  be  operated,  then  be- 
tween said  points  in  the  village  of  River  Forest  and  some 
point  in  the  city  of  Chicago  east  of  the  south  branch  of 
the  Chicago  river  and  north  of  Harrison  street,  and  all 
intermediate  points:  Provided,  that  said  passengers  shall 
not  be  obliged  to  be  transferred  during  said  trip,  except 
at  the  point  of  connection  between  the  said  Suburban 
railroad  and  any  elevated  railroad  running  to  and  over 
said  loop  line  or  said  point  in  the  city  of  Chicago  east  of 
the  south  branch  of  the  Chicago  river  as  aforesaid;  and  in 
consideration  thereof  the  Chicago,  Harlem  and  Batavia 
Railway  Company  and  the  Chicago  and  Northern  Pacific 
Railroad  Company,  and  the  said  Suburban  Railroad  Com- 
pany, or  the  successors  or  assigns  of  either  of  said  com- 
panies, shall  not  be  required  to  run  any  car  to  the  station 
of  the  Chicago  and  Great  Western  Railroad  Company  in 
said  city  of  Chicago." 

Section  7  requires  cars  to  be  run  between  certain  spe- 
cified hours.     Section  8  is  as  follows: 

"Sec,  8.  The  rate  of  fare  shall  not  exceed  ten  cents 
for  one  continuous  ride  of  one  trip  from  any  point  on  said 
railroad  in  River  Forest  to  any  station  on  the  loop  line 
or  some  point  in  the  city  of  Chicago  east  of  the  south 
branch  of  the  Chicago  river  and  north  of  Harrison  street, 
as  provided  in  section  6  hereof,  or  return,  or  to  any  in- 
termediate point  in  said  city  of  Chicago  or  return;  and 
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the  rate  of  fare  shall  not  exceed  five  cents  for  one  con- 
tinuous ride  of  one  trip  from  any  point  on  said  railroad 
in  River  Forest  to  the  point  of  connection  of  the  said 
railroad  with  any  elevated  railroad,  as  provided  in  sec- 
tion 6,  or  any  intermediate  point  or  return:  Provided,  that 
the  fare  between  any  point  on  said  railroad  in  the  village 
of  River  Forest  and  any  of  the  said  points  in  the  city  of 
Chicag-o,  or  the  said  point  of  connection  of  said  railroad 
with  any  elevated  railroad,  as  aforesaid,  and  interme- 
diate points,  shall  not  exceed  the  fare  charged  at  any 
point  in  the  town  of  Cicero  west  of  the  east  line  of  Cen- 
tral avenue  or  in  the  village  of  Harlem,  or  In  either  of 
them,  to  the  same  points  or  return,  either  for  single  trip 
or  at  commutation  rates,  or  otherwise:  Provided^  further, 
that  the  said  company  shall  provide  and  furnish,  free  of 
charge  to  passengers  who  have  paid  fare  upon  said  line, 
transfer  tickets  at  and  to  any  points  upon  all  the  lines 
operated  and  controlled  by  the  said  company  east  of  the 
Desplaines  river." 

The  other  sections  of  the  ordinance  are  not  involved, 
save  section  11,  which  is  as  follows: 

"Sec.  11.  That  the  privileges  should  be  binding  upon 
successors  and  assigns,  and  that  a  violation  of  any  of  the 
conditions  and  i^rovisions  herein  to  be  observed  by  the 
said  company,  its  successors  or  assigns,  shall  render  this 
ordinance  absolutely  null  and  void." 

The  petitioner  avers  the  board  of  directors  of  the 
respondent  company  adopted  a  resolution  accepting  the 
ordinance,  together  with  and  subject  to  all  the  conditions 
in  said  ordinance  contained,  and  sets  out  a  certified  copy 
of  said  resolutions,  which  he  avers  the  respondent  com- 
pany filed  in  the  office  of  the  clerk  of  the  village;  that 
after  the  passage  of  the  ordinance  the  railroad  company 
entered  into  the  i^ossession  and  enjoyment  of  the  rights 
and  privileges  granted  in  the  ordinance,  constructed  its 
railroad  and  operated  its  passenger  cars  thereon,  and  that 
it  has  ever  since  been  and  is  now  in  the  possession  and 
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enjoyment  of  all  the  franchises  and  privileges,  and  has, 
since  March  2,  1898,  operated  its  passenger  cars  by  elec- 
trical power,  "under  and  in  pursuance  of  the  provisions 
of  said  ordinance,"  through  the  village  of  River  Forest 
over  the  line  of  railroad  known  as  the  Chicago,  Harlem 
and  Batavia  railroad  and  over  the  line  of  railroad  known 
as  the  Chicago  and  Wisconsin  railroad,  to  the  northern 
limits  of  the  village,  and  has  constructed  and  maintained 
the  same  over  and  upon  the  intervening  streets  along 
said  route,  and  that  it  has  placed  its  poles,  wires  and 
appurtenances,  including  necessary  and  convenient  feed 
wires,  for  the  purpose  of  operating  said  railroad,  and  still 
continues  to  operate  its  railroad  and  cars  in  the  village 
of  River  Forest;  that  at  the  time  of  the  passage  of  the 
ordinance  the  railroad  line  of  the  Suburban  Railroad  Com- 
pany connected  with  the  railroad  line  of  the  Metropolitan 
Elevated  Railroad  Company  at  its  crossing  over  West 
Fortieth  street,  in  the  city  of  Chicago;  that  passenger 
cars  were  operated  frequently  over  the  Metropolitan  road 
from  West  Fortieth  street  to  the  central  business  portion 
of  the  city*of  Chicago;  that  the  Suburban  Railroad  Com- 
pany did,  before  March  2,  1898,  afford  its  passengers  a 
continuous  trip  between  all  points  along  the  line  of  its 
railroad  so  operated  in  the  village  of  River  Forest,  from 
the  northern  limits  of  the  village  to  the  stations  along 
the  line  described  as  the  "Union  loop,"  in  the  city  of  Chi- 
cago, and  all  intermediate  points,  and  that  the  Suburban 
Railroad  Company  did,  before  March  2,  1898,  extend  its 
electric  road  north  on  Fifty-second  street,  in  the  town  of 
Cicero,  to  Lake  street,  and  operated  its  passenger  cars 
thereon  and  connected  it  with  the  line  of  railroad  of  the 
Lake  Street  Elevated  Railroad  Company,  which  was  a 
corporation  organized  under  the  laws  of  the  State  of  Illi- 
nois relating  to  railroads;  that  the  Lake  street  company 
operated  its  cars  to  and  around  the  loop  line  from  Fifty- 
second  street  on  Lake  street;  that  the  village  of  River 
Forest  lies  west  of  the  city  of  Chicago  and  west  of  the 
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east  line  of  Central  avenue,  in  the  town  of  Cicero,  so  that 
passengers  on  the  Suburban  railroad  from  any  point  in 
the  village  of  River  Forest  toward  the  city  of  Chicago 
have  to  pass  through  the  village  of  Harlem  and  through 
the  town  of  Cicero  west  of  Central  avenue  in  said  town; 
that  the  rate  of  fare  for  a  continuous  ride  charged  by 
the  Suburban  Railroad  Company  "and  said  connecting 
elevated  railroad  lines  from  the  village  of  River  Forest 
to  any  point  on  said  loop  line,  in  the  city  of  Chicago,  is 
now,  and  has  ever  since  the  operation  of  said  railroad  by 
said  Suburban  Railroad  Company  in  the  village  of  River 
Forest  been,  ten  cents,  and  the  same  price  for  return  or 
intermediate  points,  being  the  highest  rate  of  fare  pro- 
vided for  by  said  ordinance;"  that  on  or  about  March  2, 
1898,  the  Suburban  Railroad  Company  offered  for  sale, 
and  sold,  passenger  tickets  of  twelve  rides  for  one  dol- 
lar, "good  for  one  continuous  ride  over  its  said  railroad 
line  in  the  town  of  Cicero  only,  and  the  said  Lake  Street 
Elevated  railroad  and  around  said  loop  line,  and  has  ever 
since  and  is  now  offering  said  tickets  for  sale  and  selling 
the  same,"  giving  the  form  of  tickets;  that  notwithstand- 
ing the  provisions  of  said  ordinance,  and  especially  the 
provisions  of  "section  8  thereof,  the  said  Suburban  Rail- 
road Company  has  neglected  and  refused,  and  still  neg- 
lects and  refuses,  to  sell  tickets  of  twelve  rides  for  one 
dollar,  good  for  one  continuous  ride  from  any  point  in 
River  Forest  over  the  line  of  the  Suburban  Railroad  Com- 
pany and  the  Lake  Street  Elevated  railroad  around  said 
loop  line,  (also  called  Union  loop,)  in  the  city  of  Chi- 
cago, or  any  equivalent  tickets  or  fare  therefor,  but  con- 
tinues to  and  does  charge  cash  fare  of  ten  cents  therefor, 
although  said  Suburban  Railroad  Company  has  since  said 
March  2,  1898,  and  still  does  sell  tickets  for  one  dollar 
good  for  said  twelve  rides  west  of  said  Central  avenue, 
in  the  town  of  Cicero,  to  the  east  line  of  the  village  of 
Harlem  and  no  further,  and  refuses  to  accept  said  tickets 
for  rides  entering  into  or  from  the  village  of  River  For- 
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est."  The  petitioner  then  further  represents  "that  he  has 
often  requested  said  railroad  company  to  comply  with 
the  provisions  of  said  ordinance  in  regard  to  said  fare, 
and  especially  the  provisions  contained  in  said  section  8 
of  said  ordinance,  that  provides  as  follows:  *That  the 
fare  between  any  point  on  said  railroad  m  the  village 
of  River  Forest  and  any  of  the  said  points  in  the  city  of 
Chicago,  or  the  said  point  of  connection  of  said  railroad 
with  any  elevated  railroad,  as  aforesaid,  and  any  inter- 
mediate points,  shall  not  exceed  the  fare  charged  at  any 
point  in  the  town  of  Cicero  west  of  the  east  line  of  Cen- 
tral avenue  or  in  the  village  of  Harlem,  or  in  either  of 
them,  to  the  same  point  or  return,  either  for  single  trip 
or  at  commutation  rates  or  otherwise.' "  Thereupon  the 
petitioner  prays  for  issuing  of  writ  of  mandamus  directed 
to  the  company,  its  officers  and  agents,  "that  so  long  and 
at  such  times  as  said  Suburban  Railroad  Company  shall 
sell  or  cause  to  be  sold  tickets  of  twelve  rides  for  one 
dollar,  good  for  one  continuous  ride  from  any  stopping 
place  in  the  town  of  Cicero  west  of  the  east  line  of  Cen- 
tral avenue  over  the  railroad  lines  of  said  Suburban 
Railroad  Company  and  the  said  Lake  Street  Elevated 
Railroad  Company  to  and  from  any  point  on  the  Union 
loop,  in  the  city  of  Chicago,  said  Suburban  Railroad  Com- 
pany shall  also  sell,  or  cause  to  be  sold  on  demand,  pas- 
senger tickets  of  twelve  rides  for  one  dollar  each,  good 
from  any  stopping  point  on  its  said  railroad  line  in  the 
village  of  River  Forest,  over  the  lines  of  the  said  Subur- 
ban Railroad  Company  and  the  said  Lake  Street  Elevated 
Railroad  Company  to  and  from  any  point  on  the  said 
Union  loop,  in  the  city  of  Chicago,  with  equal  facilities 
for  the  purchase  of  said  tickets,  and  that  said  Suburban 
Railroad  Company  shall  furnish  its  passengers  a  contin- 
uous trip  between  all  stopping  points  on  its  said  line  in 
the  village  of  River  Forest  to  any  station  on  the  Union 
loop  line  in  the  city  of  Chicago  at  a  rate  of  fare  not 
exceeding  ten  cents  for  one  continuous  ride  either  way 
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between  said  point,  and  not  exceeding  the  fare  charg'ed 
at  any  point  in  the  town  of  Cicero  west  of  the  east  line 
of  Central  avenue  in  said  town  to  the  same  point  on  said 
Union  loop  or  return,  either  for  sing'le  trip  or  at  commu- 
tation rates,  or  otherwise;  and  that  such  further  orders 
may  be  made  in  the  premises  as  justice  may  require." 

The  respondent  company  interposed  a  demurrer  to  the 
petition  and  the  relator  entered  his  joinder  in  demurrer, 
and  the  cause  was  submitted  for  determination  to  the 
court. 

Thatcher  &  Grifpen,  and  Prank  Little,  for  relator: 

Mandamus  is  the  proper  remedy  to  enforce  a  public 
right.  The  people  are  regarded  as  the  real  party,  and 
the  relator  need  not  show  that  he  has  any  legal  interest 
in  the  result.  It  is  enough  that  he  is  interested  as  a  citi- 
zen in  having  the  laws  executed  and  the  right  in  question 
enforced.   County  of  Pike  v.  People,  11  111.  202. 

Where  the  application  for  the  writ  relates  to  a  matter 
affecting  the  public,  it  is  sufficient,  to  entitle  the  person 
to  become  a  relator,  that  he  is  interested  as  a  citizen. 
Ottaiva  V.  People,  48  111.  2^^;  Hall  v.  PeopZe,  57  id.  307;  Bail- 
way  Co,  V.  State,  38  S.  W.  Rep.  54;  Wriglit  v.  Railway  Co.  95 
Wis.  36;  Martin  v.  Railway  Co,  3  Phila.  316;  State  v.  Rail- 
way Co,  53  Pac.  Rep.  719;  Glencoe  v.  People,  78  III.  390. 

The  performance  of  the  duty  which  a  street  railway 
company  owes  to  the  public  to  operate  its  lines  in  accord- 
ance with  the  provisions  of  a  city  ordinance  under  which 
its  road  was  constructed  may  be  enforced  by  mandamus, 
Potivin  Place  v.  Railway  Co.  33  Kan.  309. 

Knight  &  Brown,  for  respondent: 

The  ordinance  being  a  mere  contract  or  license,  in 
case  the  companj'^  should  fail  to  fulfill  the  terms  of  that 
contract  there  is  adequate  remedy  for  relief  by  the  vil- 
lage itself,  and  no  citizen  or  resident  of  the  village  can 
by  law  take  up  the  fight  on  behalf  of  the  village. 
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Mandamus  will  not  lie  to  compel  the  performance  of 
an  executory  contract,  as  that  writ  is  ordinarily  limited 
to  the  enforcement  of  such  obligations  as  are  imposed 
by  law.  High  on  Mandamus,  sec.  321;  People  v.  Dulaney^ 
96  111.  511;  State  v.  Turiijnke  Co.  16  Ohio  St.  303;  Wood  on 
Mandamus,  18. 

In  Merrill  on  Mandamus  (sec.  16)  it  is  said:  "Since  the 
object  of  this  writ  is  to  enforce  duties  created  by  law,  it 
will  not  lie  to  enforce  private  contracts  unless  it  is  ex- 
tended to  such  cases  by  a  statutory  enactment."  Benson 
V.  Paul,  6  El.  &  Bl.  273;  State  v.  Republican,  etc.Co.  20  Kan. 
404;  People  v.  Dulaney,  96  111.  503;  Toby  v.  HakeSy  54  Conn. 
274;  State  v.  Salem  Church,  114  Ind.  389;  State  v.  Einstein, 
46  N.  J.  L.  479;  Kennedy  v.  Board  of  Education,  82  Cal.  483. 

The  respondent  had  the  right  to  use  electricity  as  a 
motive  power  at  the  time  of  the  passage  of  the  ordinance. 
It  is  a  corporation  organized  under  the  general  Railroad 
act.  There  is  no  limitation  under  that  act  as  to  the 
motive  power  which  a  railroad  corporation  shall  use. 
It  therefore  has  the  right  to  adopt  any  motive  power, 
whether  it  be  electricity,  compressed  air  or  steam.  The 
charter  being  silent  as  to  the  motive  power,  the  company 
had  the  right  to  use  any  kind  of  motive  power  in  pro- 
pelling its  cars  which  it  might  see  fit  to  adopt.  Taggart 
V.  Railioay  Co,  16  R.  I.  668;  Raihvay  Co.  v.  Lake  Vletv,  105 
111.  207;  Halsey  v.  Raihvay  Co.  47  N.  J.  Eq.  380. 

In  Chicago,  Burlington  and  Quincy  Railroad  Co,  v.  West 
Chicago  Street  Railway  Co,  150  111.  255,  the  court  referred 
to  and  approved  the  doctrine  stated  in  the  Taggart  case 
and  the  Halsey  case,  heretofore  cited,  and  in  speaking  of 
telegraph  and  telephone  poles  said  that  they  were  not 
directly  ancillary  to  the  use  of  the  street  for  the  pur- 
poses of  public  travel,  and  also  said:  "But  it  is  other- 
wise when  such  erections  aid  and  facilitate  the  use  of 
the  public  street  for  the  purpose  of  travel  and  transpor- 
tation. In  the  latter  case  they  impose  no  additional 
servitude." 


Digiti 


zed  by  Google 


604  The  People  v.  Suburban  R.  R.  Co.        [178  III. 

There  was  no  consideration  moving*  to  the  respondent 
for  the  supposed  agreement  upon  its  part  to  give  the  rate 
of  fare  as  specified  in  the  ordinance.  The  supposed  prom- 
ise by  the  respondent  was  given  for  nothing"  in  return, 
and  was  therefore  void.  Bishop  on  Contracts,  sec.  77; 
Vogel  V.  Pekoe,  157  111.  339. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  objection  the  petition  is  not  verified  by  a  suflS- 
cient  affidavit  has  been  obviated  by  an  amended  affidavit 
filed  by  leave  of  the  court. 

It  is  urg'ed  the  writ  is  here  sought  to  be  availed  of  for 
the  purpose  of  securing  the  fulfillment  of  the  terms  and 
conditions  of  a  private  contract,  and  that  it  is  funda- 
mental law  mere  contract  obligations  cannot  be  enforced 
by  mandamus.  The  appellee  is  a  quasi  public  corporation. 
The  sovereign  power,  when  granting  a  public  franchise 
to  corporations  of  that  character,  may  declare  certain 
acts  in  the  nature  of  duties  to  the  public  shall  be  per- 
formed by  the  corporation  to  or  upon  whom  the  franchise 
is  conferred,  and  may  provide  the  investiture  of  the  fran- 
chise shall  be  conditional  upon  the  acceptance  of  the  bur- 
den of  performing  such  acts  or  service.  It  is  now  well 
settled  that  when  there  is  a  grant  and  acceptance  of  a 
public  franchise  involving  the  performance  of  such  acts 
or  service  the  corporation  accepting  the  franchise  may 
be  compelled  by  the  writ  of  mandamus  to  perform  the 
duty  so  enjoined  by  the  grant  and  consented  to  by  the 
acceptance  thereof.  Merrell  on  Mandamus,  sees.  27, 157, 
159;  Ilangen  v.  Water  Co,  28  Pac.  Rep.  244;  Illinois  Central 
Railroad  Co.  v.  State,  37  Ind.  489;  Cit^j  of  Pot iv in  Place  v.  Rail- 
road Co.  51  Kan.  609;  San  Antonio  S,  E.  W.  Co.  v.  State,  38 
S.  W.  Rep.  55. 

But  it  is  insisted  the  authority  granted  the  respond- 
ent company  by  the  ordinance  under  consideration  is  not 
a  franchise  but  a  mere  license,  and  which,  having  been 
acted  ui)on,  has  become  irrevocable,  and  City  of  Belleville 
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V.  Citizens^  Horse  Raihvay  Co.  152  111.  171,  is  cited  as  in  sup- 
port of  the  contention.  The  General  Assembly,  repre- 
senting the  people  at  large,  possesses  full  and  paramount 
power  over  all  highways,  streets,  alleys,  and  like  public 
places  in  the  State.  Had  the  charter  which  gives  life 
to  the  respondent  company  been  granted  upon  the  con- 
ditions expressed  in  the  ordinance  under  consideration, 
and  had  the  company  accepted  such  charter  as  it  did  the 
ordinance  and  acted  under  it  in  like  manner  as  under  the 
ordinance,  the  enforcement  of  the  service  and  duties  im- 
posed by  the  charter  might,  it  is  clear,  have  been  accom- 
plished by  the  aid  of  the  writ  of  mandamus,  though  the 
right  obtained  by  the  charter  to  enter  upon  the  streets 
of  the  village  be  in  such  case  but  a  license.  The  State 
does  not,  however,  exercise  directly  that  full  paramount 
power  which  it  possesses  over  streets,  alleys,  etc.,  but 
in  the  distribution  of  governmental  powers  the  General 
Assembly  adopted  the  policy  of  selecting  the  cities  and 
villages  of  the  State  as  governmental  agencies  and  dele- 
gating to  such  municipalities  the  power  to  regulate  and 
control  the  use  of  the  streets,  alleys,  etc.,  within  their 
respective  limits.  Such  power  thus  delegated  is  exer- 
cised by  the  municipal  authorities  acting  in  behalf  of  the 
State  for  the  benefit  of  the  public. 

While  it  is  true  the  charter  of  a  street  railway  corpo- 
ration is  granted  under  the  general  laws  of  the  State,  yet 
a  charter  so  obtained  gives  but  the  bare  power  to  exist. 
In  order  to  enable  such  a  corporation  to  carry  out  the 
sole  purpose  for  which  it  has  existence  it  must  have  a 
further  exercise  of  sovereign  power  in  its  behalf.  Some 
city  or  village  clothed,  by  delegation,  with  authority  to 
exercise  sovereign  power  possessed  by  the  State  must 
grant  such  corporation  authority  to  enter  upon  its  streets 
and  alleys  and  construct  and  operate  its  road  there.  The 
power  possessed  by  the  State  to  attach  as  conditions  to 
such  a  grant  the  performance  of  duties  owing  by  a  quasi 
public  corporation  to  the  public,  and  directly  beneficial  to 
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the  public,  may  be  exercised  by  a  municipality  in  the  exer- 
cise of  the  power  by  it  possessed  by  delegation  from  the 
State  to  permit  the  use  of  its  streets,  alleys  and  public 
places  by  the  corporation.  It  is  clearly  shown  by  the  peti- 
tion and  ordinance  the  respondent  company  is  operating 
a  street  railway.  It  was  invested  with  corporate  life  and 
was  granted  corporate  powers  to  enable  it  to  serve  the 
public  as  a  public  carrier  of  passengers.  Its  property  is 
impressed  with  a  public  use,  and  it  must  exert  its  powers 
for  the  benefit  of  the  public.  It  is  not  a  private  but  a  quasi 
public  corporation,  and  owes  it  as  a  duty  to  the  public  to 
demand  reasonable  rates  only  for  the  transportation  of 
passengers  and  to  serve  its  patrons  without  unjust  dis- 
crimination, and  this  duty  may  be  enforced  by  the  State 
acting  directly  or  through  a  governmental  agency.  {Rogers 
Park  Water  Co.  v.  Fergus,  ante,  p.  571,  and  authorities  cited.) 
The  ordinance,  the  acceptance  thereof  and  the  enjoy- 
ment of  the  benefits  of  its  provisions  by  the  respondent 
company  must  be  regarded  as  establishing,  so  far  as  the 
respondent  company  is  concerned,  and  as  estopjjing  it  to 
den}^,  that  the  exaction  of  a  greater  sum  for  the  trans- 
portation of  passengers  from  its  stopping  places  in  the 
village  of  River  Forest  to  the  city  of  Chicago  than  is  de- 
manded for  the  like  service  from  stopping  places  on  its 
line  within  the  specified  portion  of  the  town  of  Cicero  is  an 
unreasonable  exaction  and  unjust  discrimination  against 
those  of  the  public  who  may  desire  to  reach  Chicago  from 
the  village  of  River  Forest  by  way  of  the  cars  of  the  re- 
spondent company.  That  being  established,  compliance 
with  the  provisions  of  the  ordinance  in  the  respect  named 
becomes  a  duty  to  the  public  the  performance  whereof  is 
within  the  right  and  power  of  the  village,  acting  as  the 
agency  of  the  State,  to  secure  by  means  of  the  conditions 
incorporated  in  the  ordinance.  The  fact  the  ordinance 
required  the  company  should  formally  accept  it  as  condi- 
tioned had  no  effect  to  render  the  grant  a  mere  private 
contract.     The  State,  through  the  village  as  its  repre- 
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sentative,  was  acting,  and  the  power  which  was  exercised 
by  the  village  was  that  of  the  sovereign.  That  which  the 
ordinance  required  the  company  should  do  and  should 
consent  to  do  did  not  become  mere  contract  obligations 
on  the  part  of  the  company  to  perform  acts  beneficial  to 
the  village.  The  village,  as  a  corporate  entity,  had  no 
interest  whatever  in  the  acts  to  be  performed.  Compli- 
ance with  the  ordinance  in  the  respect  under  consider- 
ation was  not  beneficial  to  the  village  in  its  corporate 
capacity,  but  was  a  duty  to  the  public  to  be  performed 
by  the  company  for  the  benefit  of  the  public.  There  is 
nothing  in  the  nature  of  that  duty  rendering  it  imprac- 
ticable to  enforce  the  performance  of  it  by  the  writ  of 
mandamus,  and  in  our  view  the  writ  may  be  invoked  to 
secure  observance  by  the  respondent  company. 

Respondent,  treating  the  duties  imposed  upon  it  as 
mere  contract  obligations,  argues  the  undertakings  are 
wholly  without  consideration.  In  the  absence  of  the  or- 
dinance the  respondent  company  had  no  power  or  right 
to  enter  upon  the  streets  of  the  village  and  erect  poles, 
string  wires  thereon  and  construct  and  operate  its  road 
by  electricity  upon  and  along  such  streets.  These  priv- 
ileges constitute  ample  consideration,  if  any  could  be 
deemed  necessary.  The  privileges  granted  the  respond- 
ent company  by  the  terms  of  the  ordinance  have  been 
and  are  being  fully  enjoyed  by  it.  It  cannot  be  permit- 
ted to  take  and  retain  all  advantages  and  benefits  of  the 
ordinance,  and  escape  performance  of  duties  to  the  public 
upon  which  its  rights  to  such  advantages  and  benefits 
are  predicated  upon  the  ground  the  ordinance  and  the 
duties  imposed  by  it  are  ultra  vires  both  the  village  and 
the  respondent  company.  The  plea  of  ultra  vires  will  not, 
as  a  general  rule,  prevail  when  it  will  not  advance  jus- 
tice, but  will,  on  the  contrary,  accomplish  a  legal  wrong; 
and  it  is  a  general  rule  that  undertakings,  though  they 
be  ultra  vires,  will  be  enforced  against  (/i^asf  public  corpo- 
rations if  said  corporations  retain  and  enjoy  the  benefits 
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of .  concessions  granted  on  condition  such  undertakings 
should  be  performed.  Heims  Brewing  Co.  v.  Flannery,  137 
111.  309;  Kadish  v.  Garden  City  Building  and  Loan  Ass.  151  id. 
531;  Eckman  v.  CJdcago,  Burlington  and  Quincy  Railroad  Co. 
169  id.  312. 

Whether  mandamus  will  lie  to  require  the  respondent 
company  to  transport  passengers  beyond  its  own  line  does 
not  arise.  It  appears  from  the  petition  the  respondent 
company  has  perfected  running  arrangements  with  other 
lines  of  railroad,  and  is  engaged  in  transporting  its  pas- 
sengers, by  means  of  its  own  cars  and  the  cars  of  connect- 
ing lines,  to  and  around  the  "loop"  in  the  city  of  Chicago, 
and  that  it  offers  such  service  at  all  points  in  the  village 
of  River  Forest,  and  the  complaint  is,  it  exacts  a  greater 
rate  of  fare  for  twelve  continuous  rides  from  points  in  the 
village  of  River  Forest  to  and  around  the  "loop"  in  the 
city  of  Chicago  than  is  charged  for  a  like  number  of  rides 
from  the  designated  points  in  the  town  of  Cicero,  con- 
trary to  its  duty  and  obligation  under  the  ordinance.  The 
purpose  of  the  petition  is  not  to  require  the  respondent 
to  make  arrangements  with  connecting  carriers  to  carry 
passengers  beyond  its  own  line,  for  such  arrangements 
already  exist,  and  the  respondent  company  is  engaged  in 
the  business  of  furnishing  transportation  from  the  vil- 
lage of  River  Forest  to  and  from  the  city  of  Chicago,  but 
the  design  of  the  writ  is  to  prevent  discrimination  in  rates 
charged  at  points  in  the  village  and  in  that  portion  of 
the  town  of  Cicero  specified  in  the  ordinance. 

There  is  no  force  in  the  point,  vigorously  pressed, 
that  if  mandamus  will  lie  it  cannot  be  granted  at  the  ap- 
plication of  the  relator  in  this  petition.  The  village,  in 
its  corporate  capacity,  has  no  interest  in  the  enforcement 
of  duties  owing  by  the  company  to  the  public.  As  a  cor- 
porate entity  the  village  is  not  affected  by  compliance 
or  non-compliance  with  the  rates  of  fare  charged  or  col- 
lected by  the  respondent  from  the  passengers.  The  writ 
relates  to  a  matter  affecting  the  public.    The  people  are 
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regarded  as  the  real  party,  and  it  need  not  appear  the 
relator  has  any  legal  interest  in  the  result.  It  is  enough 
he  is  a  citizen,  and  is  interested,  as  a  citizen,  in  having 
the  right  enforced.  {County  of  Pike  v.  People,  11  111.  202; 
City  of  Ottawa  v.  People,  48  id.  233;  Hall  v.  People,  57  id.  307.) 
The  demurrer  must  be  and  is  overruled. 

Counsel  for  respondent  company  ask  that  in  case  the 
demurrer  be  overruled  it  be  allowed  to  raise  an  issue  of 
fact,  and  in  support  say,  "the  company  is  not  selling  the 
twelve  fares  for  one  dollar,  and  was  not  at  the  time  the 
petition  was  filed."  The  facts  averred  are,  the  respond- 
ent company  did,  on  or  about  March  2,  1898,  offer,  and 
has  since  then  offered,  such  tickets  for  sale  from  said 
points  in  said  town  of  Cicero,  and  the  petition  set  forth 
a  copy  of  such  tickets  sold  by  the  company  and  a  copy 
of  the  following  notice  posted  by  the  company  in  the' 
cars  operated  by  it,  viz. : 

^^ Notice. — On  and  after  Wednesday,  March  2,  1898,  tickets 
will  be  sold — twelve  rides  for  one  dollar — by  conductors  on  the 
cars  of  this  company,  good  for  one  continuous  ride,  from  stop- 
ping points  in  the  town  of  Cicero  over  this  line  of  the  Suburban 
Railroad  Company  and  the  Lake  Street  Elevated  railroad  and 
around  the  Union  loop  in  the  city  of  Chicago,  the  use  of  the 
tickets  to  be  governed  by  the  rules  of  the  respective  railroad 
companies.  J.  M.  Roach, 

President  Suburban  Railroad  Co," 

The  petition  further  avers  the  respondent  refused  to 
sell  like  tickets  good  from  points  in  the  village  of  River 
Forest.  The  facts  which  counsel  say  they  desire  to  es- 
tablish if  an  issue  of  fact  is  raised,  it  will  be  observed,  do 
not  meet  the  case  made  by  the  averments  of  the  petition, 
but  in  truth  amount  to  an  admission  the  averments  of 
the  petition  are  true,  but  that  the  company  had  stopped 
selling  the  tickets  at  the  time  when  the  petition  was, 
after  leave  given,  filed  in  this  court,  and  had  not  sold 
isuch  tickets  since  the  filing  of  the  petition.  The  facts 
so  stated  in  effect  concede  the  averments  of  the  petition 
to  be  true,  and  the  entire  argument  of  counsel  for  the 
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respondent  is,  it  has  full  legal  rig^ht  to  sell  the  commuta- 
tion tickets  from  points  in  the  town  of  Cicero  and  to  re- 
fuse to  sell  such  tickets  from  points  in  the  village  of  River 
Forest.  It  is  manifest  the  only  real  issues  in  the  case 
are  those  of  law  raised  by  the  demurrer.  The  statute 
does  not  govern  the  practice  in  mandamus  suits  begun  in 
this  court.  {People  v.  Thistleivood,  103  111.  139.)  This  court, 
in  its  discretion,  may  or  may  not  allow  an  issue  of  fact 
to  be  made  after  the  case  has  been  submitted  on  demurrer 
to  the  petition.  (Peonlev.  McComiick,  106  111.  184.)  It  is 
manifest,  in  the  exercise  of  a  sound  discretion  we  should 
proceed  to  final  judgment  on  the  issue  of  law  on  which 
both  parties  have  been  fully  heard. 

The  judgment  of  the  court  is,  a  peremptory  writ  of 
mandamus  issue  commanding  the  respondent,  said  Sub- 
Durban  Railroad  Company,  that  at  all  times  when  it  shall 
sell  or  cause  to  be  sold  said  tickets  of  twelve  rides  for 
one  dollar,  good  for  one  continuous  ride  from  any  stop- 
ping point  in  the  town  of  Cicero  west  of  the  east  line  of 
Central  avenue,  in  said  town,  over  the  lines  of  said  Sub- 
urban Railroad  Company  and  the  said  Lake  Street  Ele- 
vated Railroad  Company  to  and  from  any  point  on  the 
Union  loop  in  the  city  of  Chicago,  said  Suburban  Rail- 
road Company  shall  also  sell,  or  cause  to  be  sold  on 
demand,  i)assenger  tickets  of  twelve  rides  for  one  dollar 
each,  good  from  any  stopping  point  on  its  said  railroad 
line  in  the  village  of  River  Forest,  over  the  lines  of  said 
Suburban  Railroad  Company  and  the  said  Lake  Street 
Elevated  Railroad  Company  to  and  from  any  point  on 
the  said  Union  loop  in  the  city  of  Chicago,  with  equal 
facilities  for  the  purchase  of  said  tickets,  as  prayed  in 
the  petition.  ^  Writ  awards. 
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The  People  ex  rel,  C.  S.  Deneen,  State's  Attorney, 

V, 

James  A.  Martin. 

Opinian  filed  Mardi  17^  1899, 

1.  Statutes— <7ts/mc<«)n  between  ^'general"  and  "special"  laws.  An 
act  {general  in  its  terms  and  uniform  in  its  operation  upon  all  per- 
sons and  subject  matter  in  like  situation  is  a  general  law,  while  one 
that  docs  not  bring  within  its  limits  all  persons  and  subject  mat- 
ter in  substantially  the  same  situation  is  a  special  or  local  law. 

2.  Same — when  law  cannot  be  upheld  as  to  one  of  Us  objects  though  in- 
valid as  to  tfve  other.  An  act  cannot  be  valid  as  to  one  of  its  objects, 
though  void  as  to  the  other,  where  such  objects  are  so  mutually 
connected  with  each  other  in  meaning-,  or  as  conditions,  considera- 
tions or  compensation  for  each  other,  that  it  cannot  be  presumed 
the  legislature  would  have  provided  for  one  of  the  objects  without 
making  provision  for  the  other. 

3.  Municipal  cxjrporations— dwa'ndto?i  between  incorporated  towns 
and  towns  under  townsfiip  organization.  An  incorporated  town  is  given 
corporate  existence  at  the  request  or  by  the  consent  of  its  inhab- 
itants and  to  subserve  their  interests,  while  a  town  under  township 
organization  is  a  civil  subdivision  of  the  county  created  without 
the  consent  of  the  inhabitants,  as  a  political  agency  of  the  State 
and  county,  to  aid  in  the  civil  administration  of  government. 

4.  Same — effect  of  special  act^  of  1867  and  1869  on  legal  status  of  town 
of  Cicero,  The  special  acts  of  1867  and  1869,  which  revised  the  whole 
law  with  reference  to  the  legal  status  of  the  town  of  Cicero,  oper- 
ated to  terminate  its  legal  existence  as  a  town  under  township 
organization,  and  created  a  new  incorporated  town  having  powers 
wholly  foreign  to  those  of  towns  under  township  organization. 

5.  Constitutional  law— ;/ic  act  of  1891,  for  dividing  incorporated 
townSy  is  unconstitutional.  The  act  of  1891,  providing  for  the  division 
of  incorporated  towns,  (Laws  of  1891,  p.  74,)  is  in  violation  of  sec- 
tion 10  of  article  5  of  the  constitution,  requiring  the  General  As- 
sembly to  provide  by  general  law  for  township  organization,  and 
of  section  22  of  article  4,  prohibiting  special  laws  regulating  county 
or  township  affairs  or  incorporating  cities,  towns  or  villages. 

6.  Same— ac<  of  1891  not  general  because  applicable  to  all  incorpm'ated 
ioions  of  State.  That  the  act  of  1891  is  applicable  to  all  incorporated 
towns  in  the  State  does  not  make  it  general,  as  under  its  provisions 
inhabitants  of  territory  lying  outside  the  limits  of  an  incorporated 
town  are  not  given  the  right  of  separate  organization  as  a  town 
which  is  given  to  inhabitants  of  territory  having  the  same  area 
and  population  lying  within  such  limits. 
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7.  Same — act  of  1891  cannot  be  upheld  as  providing  legal  method  of 
division.  The  act  of  1891  being  unconstitutional  with  regard  to  its 
provisions  for  creating  new  towns  out  of  territory  disconnected 
from  the  original  town,  cannot  be  upheld  as  legal  with  respect  to 
the  matter  of  dividing  towns,  so  as  to  render  persons  residing  in 
disconnected  territory  non-residents  of  the  original  town. 

8.  The  act  of  1891,  under  which  the  town  of  Cicero  was  attempted 
to  be  divided,  being  inoperative,  the  incorporated  town  of  Cicero 
remains  intact,  and  its  town  offices  were  not  vacated  by  reason  of 
the  incumbents  residing  within  the  disconnected  territory  compria- 
ing  the  proposed  new  towns  of  Berwyn,  Grant  and  Oak  Park. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frank  Baker,  Judge,  presiding. 

C.  S.  Deneen,  State's  Attorney,  Charles  S.  Cutting, 
and  Green  &  Pringle,  for  appellant. 

John  P.  Wilson,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  appellant  filed  in  the  circuit  court  of  Cook  county 
an  information  in  the  nature  of  quo  warrantOy  upon  the 
relation  of  the  State's  attorney  for  the  county  of  Cook, 
in  which  it  was  alleged  the  appellee,  without  legal  right 
or  warrant  so  to  do,  holds  and  executes  the  office  of  town 
clerk  of  the  town  of  Cicero,  and  praying  said  appellee  be 
required  to  answer  by  what  warrant  he  claims  the  right 
to  discharge  the  duties  of  the  said  office.  A  demurrer  in- 
terposed by  the  relator  to  the  plea  filed  by  the  appellee 
to  the  information  was  overruled.  The  appellant  elected 
to  abide  the  demurrer,  and  judgment  was  entered  dis- 
missing the  information. 

The  ultimate  question  arising  upon  the  record  is 
whether  the  plea  disclosed  lawful  authority  in  the  ap- 
pellee to  hold  the  office  and  discharge  the  duties  of  clerk 
of  the  said  town  of  Cicero.  In  substance  the  averments 
of  the  plea  were  that  the  county  of  Cook  adopted  the 
system  of  township  organization  about  the  year  1857  and 
has  since  maintained  the  same,  and  that  under  such  sys- 
tem township  39  north,  range  13,  east  of  the  third  princi- 
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pal  meridian,  was  organized  under  the  general  township 
organization  laws  of  the  State  as  the  town  of  Cicero; 
that  afterwards,  on  the  28th  day  of  February,  1867,  a  spe- 
cial act  was  adopted  by  the  General  Assembly,  whereby 
the  inhabitants  and  residents  of  the  said  territory  of  said 
town  of  Cicero  were  declared  a  body  corporate  and  poli- 
tic under  the  name  and  style  of  "The  town  of  Cicero,"  the 
boundaries  whereof  were  the  same  as  said  town  of  Cicero 
under  township  organization,  and  that  on  the  25th  day 
of  March,  1869,  a  further  act  was  passed  to  revise  the 
charter  of  the  said  town  of  Cicero  and  giving  additional 
corporate  powers  to  said  incorporated  town;  that  on  De- 
cember 1,  1898,  in  pursuance  of  an  act  of  the  legislature 
entitled  "An  act  to  provide  for  the  division  of  incorpo- 
rated towns,"  approved  June  13, 1891,  a  petition  was  pre- 
sented to  the  county  judge  of  Cook  county  to  disconnect 
certain  territory  from  the  said  town  of  Cicero  and  to  or- 
ganize the  same  as  the  town  of  Berwyn,  and  that  in  fur- 
ther pursuance  of  the  same  last  mentioned  act  another 
petition  was  afterward  presented  to  the  said  county 
judge  for  the  disconnection  of  certain  other  described 
territory  of  the  said  town  of  Cicero  and  ^o  organize  the 
same  as  the  town  of  Grant,  and  also  still  later  another 
petition  for  the  disconnection  of  still  other  territory  of 
the  town  of  Cicero  and  for  the  organization  of  the  same 
as  the  town  of  Oak' Park  was  presented  to  the  said  county 
judge;  that  the  questions  of  the  disconnection  of  the  ter- 
ritory mentioned  in  said  petitions,  respectively,  in  pur- 
suance of  said  act  of  June  13,  1891,  were  submitted  to  the 
legal  voters  of  the  town  of  Cicero  at  an  election  held  on 
the  20th  day  of  December,  1898,  and  that  a  majority  of 
the  votes  cast  at  said  election  in  said  incorporated  town 
of  Cicero,  as  well  as  the  majority  of  the  votes  cast  in  the 
territory  sought  to  be  disconnected  by  each  of  said  peti- 
tions, were  in  favor  of  such  disconnections,  and  of  each 
of  them,  and  that  said  towns  of  Berwyn,  Grant  and  Oak 
Park  thereby  became  legally  organized  towns  under  the 
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township  organization  laws  of  the  State,  in  pursuance 
of  the  provision  of  said  act  of  1891;  that,  as  required  by 
said  act,  the  county  judge  of  the  said  county  called  an 
election  to  be  held  for  the  election  of  one  supervisor,  one 
assessor,  one  town  clerk,  three  highway  commissioners, 
two  justices  of  the  peace  and  two  constables  in  each  of 
the  said  towns  of  Berwyn,  Grant  and  Oak  Park,  at  which 
election  one  Jacob  R.  Drent  was  duly  elected  to  the  office 
of  town  collector  in  and  for  the  said  town  of  Berwyn,  and 
that  said  Drent  accepted  the  said  office  and  qualified  as 
collector  of  the  said  town  and  is  acting  in  that  cai^acity; 
that  said  Drent,  at  the  time  of  the  disconnection  of  that 
part  of  the  town  of  Cicero  which  was  so  organized  as  the 
town  of  Berwyn,  was  the  duly  elected,  lawfully  qualified 
and  acting  town  clerk  of  the  said  town  of  Cicero;  that 
he  then  resided,  and  has  since  resided  and  does  now  re- 
side, in  the  said  town  of  Berwyn,  and  by  the  disconnec- 
tion of  the  said  territory  composing  the  town  of  Berw\m 
and  the  organization  of  that  town  the  said  Drent  ceased 
to  be  a  resident  of  the  town  of  Cicero,  and  that  an  order 
was  entered  by  the  trustees  of  the  said  town  of  Cicero,  and 
also  by  the  town  authorities  of  the  said  town,  declaring 
the  office  of  town  clerk  of  the  town  of  Cicero  vacant,  for 
the  reason  the  said  Drent,  the  incumbent  of  said  office, 
had  ceased  to  be  a  resident  of  the  said  town,  and  ap- 
pointing the  appellee  town  clerk  of  said  town  of  Cicero 
to  fill  said  vacancy;  that  appellee  accepted  the  said  ap- 
pointment, and  qualified  as  required  by  law,  and  thereby 
became  and  was  and  is  the  legal  incumbent  of  the  said 
position. 

It  may  be  conceded  that  the  acts  and  proceedings  set 
forth  in  the  plea  as  having  been  had  and  taken  for  the 
purpose  of  disconnecting  territory  from  the  incorporated 
town  of  Cicero  and  erecting  such  territory  into  corpora- 
tions known  as  towns  under  the  township  organization 
system  were  in  full  compliance  with  the  provisions  of 
said  act  of  1891,  but  our  investigation  of  the  subject  has 


Digiti 


zed  by  Google 


larck,  '99.]  The  People  v.  Martin.  615 

resulted  in  the  conclusion  that  act  is  not  in  harmony 
with  the  provisions  of  the  constitution  of  1870.  As  the 
first  step  in  the  process  of  determining"  the  validity  of 
the  act  we  may  ascertain  the  character  of  the  incor- 
porated town  of  Cicero.  Prior  to  the  year  1867  it  was 
a  town  under  the  Township  Organization  act.  In  that 
year  an  act  was  adopted  by  the  General  Asseiiibly  creat- 
inor  the  incorporated  town  of  Cicero,  and  in  1869  that  act 
was  revised  and  provisions  added  conferring  additional 
powers  upon  the  corporation.  It  is  therefore  unnecessary 
to  refer  to  the  first  of  these  laws.  The  act  of  1869  will  be 
found  on  pag'e  166  of  volume  3  of  the  private  laws  enacted 
by  the  legislature  at  the  session  of  that  year.  Its  pro- 
visions substantially  are,  that  the  inhabitants  and  resi- 
dents of  the  town  of  Cicero  are  constituted  a  body  politic 
and  corporate,  by  the  name  and  style  of  "The  town  of 
Cicero;"  that  the  boundaries  of  the  town  shall  include  the 
territory  known  as  the  town  of  Cicero,  in  the  county  of 
Cook;  that  the  officers  of  the  town  shall  consist  of  the 
same  ofiicers  provided  by  law  to  be  elected  in  a  town 
under  township  organization,  (except  highway  commis- 
sioners,) and  also,  in  addition  thereto,  four  trustees  and 
a  police  magistrate.  The  act  provides  for  the  election  of 
four  trustees  of  the  town,  and  that  the  supervisor,  as- 
sessor and  collector  shall  be  ex  officio  trustees,  making  a 
board  of  seven  trustees,  in  whom  are  vested  "the  govern- 
ment and  corporate  powers"  of  the  town;  that  the  town 
clerk  shall  be  clerk  of  the  board  and  the  supervisor  of 
the  town  ex  officio  treasurer,  with  power  to  receive  and 
hold  all  moneys  belonging  to  the  town  "arising  from  gen- 
eral or  special  tax,  special  assessments,  fines,  penalties, 
or  otherwise;"  that  the  offices  of  highway  commissioners 
be  abolished;  that  the  board  of  trustees  shall  have  gen- 
eral management  and  control  of  the  finances  and  prop- 
erty of  the  town,  and  shall  have  power  to  pass  ordinances 
to  restrain,  prohibit,  regulate  and  license  gambling,  sale 
of  liquor,  billiard  halls,  etc.;  to  prevent  riots,  suppress 
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disorderly  houses,  control  and  reflate  the  streets  and 
public  places,  abate  nuisances,  prohibit  indecent  exhibi- 
tions, control  the  location  of  houses  for  the  storage  of 
combustible,  inflammable  and  offensive  material  and  sub- 
stances; to  preserve  the  peace;  to  punish  all  who  resist 
the  oflficers;  to  appoint  watchmen  and  policemen;  to  pro- 
vide a  place  of  imprisonment  for  persons  charged  with  or 
convicted  of  violations  of  the  ordinances;  to  open  and  lay 
out  streets,  build  sidewalks,  construct  sewers  and  aque- 
ducts, and  to  levy  and  collect  special  assessments  to  pay 
for  such  improvements,  and  to  exercise  the  power  of  emi- 
nent domain,  if  necessary,  in  making  such  improvements, 
and  other  powers  which  need  not  be  here  enumerated. 
The  effect  of  this  act  was  to  confer  on  the  new  corpora- 
tion created  by  it,  the  powers  possessed  by  the  town  of 
Cicero  as  a  town  under  the  township  organization  laws 
as  an  agency  of  the  general  State  and  county  govern- 
ment, and  those  possessed  by  incorporated  cities  and  vil- 
lages as  municipal  corporations  proper  for  the  promotion 
of  the  local  and  private  advantage  and  convenience  of 
its  inhabitants.  The  powers  and  functions  of  the  town 
meeting,  (except  as  to  the  election  of  officers,)  of  the  board 
of  auditors,  the  highway  commissioners,  and  many  of 
the  powers  and  functions  of  the  supervisor  of  the  former 
town  of  Cicero,  were  transferred  by  the  act  to  and  vested 
in  the  board  of  trustees  of  the  new  corporation.  The  acts 
expressly  abolished  the  board  of  highway  commissioners, 
and  the  legal  effect  was  to  abrogate  the  town  meeting 
(except  as  to  elections)  and  the  board  of  auditors  of  the 
town,  and  vested  the  incorporated  town  of  Cicero  with 
powers  wholly  foreign  to  towns  under  township  organi- 
zation. The  acts  of  1867  and  1869  revised  the  whole  law 
with  reference  to  the  legal  status  of  the  town  of  Cicero 
as  a  town  under  township  organization,  and  necessarily 
operated  to  abrogate  such  provisions  of  the  general  law 
under  which  it  had  been  organized  as  were  inconsistent 
with  their  provisions.  {Andrews  v.  People,  75  111.  605.)   The 
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town  of  Cicero,  as  a  town  under  township  organization, 
was  merged  in  the  new  corporation  created  by  those  en- 
actments, and  its  existence  as  a  corporate  entity  thereby 
terminated.  The  corporation  thereafter  existing,  cover- 
ing said  territory,  was  the  incorporated  town  of  Cicero, 
chartered  by  said  enactments. 

On  the  13th  day  of  June,  1891,  the  General  Assembly 
adopted  an  act  in  force  July  1,  1891,  entitled  "An  act  to 
provide  for  the  division  of  incorporated  towns."  In  sub- 
stance this  act  provides  that  any  portion  of  an  incorpo- 
rated town  having  an  area  of  not  less  than  one  square 
mile  and  a  resident  population  of  not  less  than  one  thou- 
sand, and  lying  upon  the  border  and  within  the  boundary 
of  such  incorporated  town,  might  be  disconnected  from 
such  incorporated  town  as  a  separate  town,  if  authorized 
to  be  so  disconnected  by  a  vote  of  the  electors  of  the 
town  at  an  election  which  the  act  provided  should  be 
called  for  that  purpose,  upon  presentation  to  the  county 
judge  of  the  county  of  a  petition  asking  such  an  election 
to  be  called  and  suggesting  a  name  for  the  new  organiza- 
tion to  be  created  by  the  division  of  the  existing  town. 
The  provisions  of  the  act  applicable  in  the  event  such 
election  should  result  favorably  to  the  proposed  discon- 
nection of  territory,  so  far  as  important  to  be  here  con- 
sidered, are  as  follows: 

"Sec.  1.  *  *  *  Thereupon  such  territory  shall  be- 
come disconnected  and  wholly  separated  from  such  town, 
both  as  an  incorporated  town  and  as  a  town  under  the 
township  organization  laws,  and  shall  constitute  a  duly 
organized  town  under  the  name  proposed  in  the  aforesaid 
petition  under  the  general  township  organization  law^s; 
and  the  jurisdiction  of  the  corporate  authorities  of  the 
town  from  which  such  territory  shall  be  taken  shall  con- 
tinue over  such  new  tow^n  until  proper  township  officers 
of  such  new  town  shall  be  elected  and  qualified  under  the 
provisions  of  this  act;  and  the  county  judge  shall  forth- 
with call  and  fix  the  time  and  place  of  an  election  to  elect 
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town  officers,  and  cause  notices  thereof  to  be  posted  or 
published,  and  perform  all  other  acts  in  reference  to  such 
election  in  like  manner,  as  nearly  as  may  be,  as  he  is  re- 
quired to  perform  in  reference  to  the  election  of  officers 
in  newly  organized  cities;  but  the  term  of  such  officers 
elected  at  such  election  shall  terminate  as  soon  as  their 
successors  are  elected  and  qualified  at  the  re^lar  annual 
election. 

"Sec.  4.  Whenever  any  portion  of  any  incorporated 
town  shall  be  disconnected  from  such  town  and  organized 
as  a  separate  town  under  the  provisions  of  this  act,  such 
new  town  shall  become  vested  with  the  title  and  owner- 
ship of  all  property  belonging  to  such  incorporated  town 
lying  wholly  therein,  to  be  held  for  the  use  and  benefit 
of  such  new  town. 

"Sec.  5.  *  *  *  Such  new  towm  shall  be  entitled  to 
its  proportionate  share  of  all  public  property  according 
to  the  amount  of  taxable  property  within  such  new  town, 
and  shall  be  charged  therewith  in  a  division  of  the  pub- 
lic property  of  such  dismembered  incorporated  town,  and 
the  original  town,  as  divided,  shall  be  charged  with  all 
the  public  property  within  its  territory  and  all  the  pub- 
lic funds  in  the  hands  of  the  corporate  authorities,  such 
division  to  be  agreed  upon  by  the  same  authorities  or 
settled  by  the  court  in  the  same  manner  and  upon  the 
same  basis  as  above  provided  for  in  dividing  the  indebt- 
edness of  said  dismembered  incorporated  town. 

"Sec.  7.  When  any  portion  of  an  incorporated  town  is 
disconnected  therefrom  under  the  provisions  of  this  act, 
and  prior  to  such  division  proceedings  had  been  insti- 
tuted for  the  purpose  of  improving  any  streets  within 
such  detached  portion  by  special  assessment  or  special 
tax,  then  in  such  case  such  proceedings  may  be  carried 
to  a  finality,  whether  the  whole  improvement  be  within 
the  detached  portion  or  not.  If  the  whole  improvement 
is  to  be  made  within  the  detached  portion  then  the  amount 
collected  by  such  proceedings  shall  be  paid  over  to  such 
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new  town,  to  be  used  by  such  town  for  the  purpose  for 
which  such  proceedings  were  instituted.  If  only  a  part 
of  such  improvement  is  to  be  made  within  the  detached 
territory,  then  such  original  town  may  proceed  with  the 
same  as  thoug^h  such  division  had  not  taken  place.  When 
any  portion  of  any  incorporated  town  shall  be  discon- 
nected under  the  provisions  of  this  act,  then  in  that  case 
any  proceedings  instituted  for  the  purpose  of  taking  land 
for  the  purpose  of  opening  any  street  or  alley  or  other 
public  way  within  the  territory  so  disconnected  shall  not 
be  arrested  or  stayed,  but  the  same  may  proceed  to  a 
finality  if  the  new  town  so  elect,  and  all  moneys  received 
from  any  special  assessment  or  tax  levied  or  assessed  for 
such  purpose  shall  be  paid  over  to  the  said  new  town,  to 
be  used  by  it  for  the  purposes  for  which  the  same  was 
collected,  such  proceedings  to  be  continued  in  the  name 
of  said. new  town  with  like  force  and  effect  as  though 
said  territory  had  not  been  detached." 

If  valid  and  effectual,  this  act,  and  the  proceedings 
in  pursuance  thereof  set  forth  in  the  plea,  operated  to 
create  three  new  corporations,  namely:  the  town  of  Ber- 
wyn,  having  an  area  of  three  and  three-fourths  square 
miles;  the  town  of  Grant,  having  an  area  of  three  and 
one-half  square  miles;  and  the  town  of  Oak  Park,  hav- 
ing an  area  of  four  and  one-half  square  miles,  and  each 
having  a  population  of  more  than  one  thousand  and  each 
constituting  a  duly  organized  town,  with  all  the  powers 
and  functions  of  a  town  under  the  general  Township  Or- 
ganization law,  and  also  vested  with  the  title  and  owner- 
ship of  all  property  within  its  limits  belonging  to  the 
incorporated  town  from' which  it  was  disconnected,  with 
power  to  hold  the  same  for  its  use  and  benefit,  and  each 
vested  with  power  to  prosecute  to  a  conclusion,  in  its 
own  name,  any  proceeding  pending  in  the  courts  to  con- 
demn land  for  the  purpose  of  opening  streets,  alleys  and 
public  ways,  and  levy  and  assess  special  assessments  or 
special  taxes,  and  expend  the  same  in  making  the  pro- 
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posed  improvement  of  any  street,  alley  or  public  way 
within  its  territory,  and,  in  connection  with  the  town 
from  which  they  were  taken,  each  had  the  power  to  use 
and  receive  the  benefit  of  any  sewer,  water- works,  g^as  or 
electric  ligfht  system  owned  by  the  town  from  which  such 
towns  were  disconnected,  on  the  same  terms,  conditions 
and  restrictions  that  territory  and  inhabitants  of  each 
town  had  before  such  dismemberment. 

As  we  do  not  think  these  alleg^ed  organizations  de- 
nominated the  town  of  Berwyn,  the  town  of  Grant  and 
the  town  of  Oak  Park  have  legal  existence  as  towns 
under  the  township  organization  laws,  or  otherwise,  for 
the  reason  it  is  our  view  the  act  of  the  General  Assembly 
of  1891  is  in  contravention  of  provisions  of  the  constitu- 
tion of  1870  and  therefore  invalid,  we  may  next  devote 
attention  to  the  character  of  those  corporations  called 
towns  under  township  organization,  and  to  considerations 
affecting  the  question  of, the  validity  of  that  act. 

A  town  under  the  township  organization  system  is  a 
civil  subdivision  of  a  county.  A  county  has  been  well 
defined  as  follows:  "It  is  an  involuntary  political  or  civil 
division  of  the  State,  created  by  statute  to  aid  in  the 
administration  of  government.  It  is  in  its  very  char- 
acter and  purposes  public,  and  a  governmental  agency 
or  auxiliary  rather  than  a  corporation.  Whatever  of 
power  it  possesses  or  whatever  of  duty  it  is  required  to 
perform  originates  in  the  statute  creating  it.  It  is  cre- 
ated mainly  for  the  interest,  advantage  and  convenience 
of  the  people  residing  within  its  territorial  boundaries, 
and  the  better  to  enable  the  government  to  extend  to 
them  the  protection  to  which  they  are  entitled  and  the 
more  beneficently  to  exercise  over  them  its  powers.  All 
the  powers  with  which  the  county  is  entrusted  are  the 
powers  of  the  State  and  all  the  duties  with  which  they 
are  charged  are  the  duties  of  the  State.  If  these  were 
not  committed  to  the  county  they  must  be  conferred  on 
some  other  governmental  agency."  (Askew  v.  Bale  County^ 


Digiti 


zed  by  Google 


hrck,  '99.]  The  People  v.  Martin.  621 

54  Ala.  641.)  The  powers  and  functions  of  counties  are 
in  like  effect  so  defined  in  1  Dillon  on  Mun.  Corp.  (4th  ed.) 
sees.  23,  25,  and  in  7  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.) 
p.  903. 

A  town  organized  under  the  township  organization 
laws  of  the  State  is,  as  before  said,  a  political  or  civil 
subdivision  of  a  county.  It  is  created  as  a  subordinate 
agency  to  aid  in  the  administration  of  the  general  State 
and  local  government.  The  distinction  between  such  a 
town  and  other  chartered  municipal  corporations  proper, 
sometimes  denominated  towns,  is,  that  a  chartered  towh 
or  village  is  given  corporate  existence  at  the  request  or 
by  the  consent  of  the  inhabitants  thereof  for  the  interest, 
advantage  or  convenience  of  the  locality  and  its  people, 
and  a  town  under  township  organization  is  created  almost 
exclusively  with  a  view  to  the  policy  of  the  State  at  large 
for  purposes  of  political  organization  and  as  an  agency  of 
the  State  and  county,  to  aid  in  the  civil  administration 
of  affairs  pertaining  to  the  general  administration  of  the 
State  and  county  government,  and  is  imposed  upon  the 
territory  included  within  it  without  consulting  the  wishes 
of  the  inhabitants  thereof.  Of  this  latter  class  was  the 
town  of  Cicero  prior  to  the  enactments  of  1867  and  1869, 
mentioned  in  the  plea,  and  it  is  contended  the  alleged 
towns  of  Berwyn,  Grant  and  Oak  Park  are  also  of  the 
same  class.  At  the  time  of  the  passage  of  the  act  of  1891 
these  alleged  new  organizations  could  not  have  been  cre- 
ated under  the  general  laws  of  the  State  providing  for  the 
incorporation  of  cities  and  villages,  for  the  reason  they 
were  each  to  be  vested  with  powers  not  given  by  that 
general  act  to  such  municipal  corporations,  and  which 
could  be  exercised  only  by  civil  subdivisions  of  counties 
called  into  existence  by  the  State  for  the  better  adminis- 
tration of  the  State  government.  Nor  could  they  have 
been  organized  at  that  time,  or  at  any  time  since,  as 
towns  under  the  general  township  organization  laws  of 
the  State,  for  the  reason  they  were  to  be  vested  with 
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powers  and  rights  having  reference  only  to  the  conven- 
ience and  advantage  of  those  resident  therein,  and  which 
were  in  nowise  connected  with  the  purpose  for  which 
towns  under  townshij)  organization  are  created,  viz.,  as 
agencies  to  aid  in  the  general  administration  of  the  State 
government;  and  for  the  further  reason  that  the  general 
township  organization  laws  do  not  permit  the  creation 
of  towns  under  such  laws  with  area  of  territory  as  small 
as  that  of  these  alleged  corporations.  The  design  of  the 
general  Township  Organization  act  is,  the  territory  of 
towns  shall  conform  to  that  of  townships  under  govern- 
ment surveys,  and  hence  that  each  of  such  towns  shall 
have  an  area  of  thirty-six  square  miles.  The  provisions 
of  that  act  for  the  creation  of  new  towns  by  the  alter- 
ation of  boundary  lines  of  other  towns  or  the  division 
of  existing  towns  imperatively  require  the  territory  of 
new  towns  thus  created  shall  each  contain  at  least  ten 
square  miles.  (Starr  &  Curtis'  Stat.  chap.  139,  pars.  6,  26, 
entitled  **Township  Organization;"  Town  of  Jefferson  v. 
People^  87  111.  503.)  Nor  was  there  when  said  law  of  1891 
was  enacted,  nor  has  there  been  since,  any  general  law 
by  which  corporations  such  as  the  alleged  towns  of  Ber- 
wyn,  Grant  and  Oak  Park  could  be  created  unless  the 
act  of  1891  can  be  regarded  as  a  general  law.  Section  5 
of  article  10  of  the  constitution  of  1870  requires  tliat 
"the  General  Assembly  shall  provide,  by  general  law, 
for  township  organization,  under  which  any  county  may 
organize,"  and  section  22  of  article  4  of  the  same  consti- 
tution prohibits  the  passage  of  any  local  or  special  law 
regulating  county  and  township  affairs,  incorporating 
cities,  towns  and  villages  or  changing  or  amending  the 
charter  of  any  city,  town  or  village.  These  constitutional 
provisions  are  equivalent  to  a  command  that  general  laws 
alone  shall  be  enacted  for  the  purposes  named,  {People  v. 
Cooper,  83  111.  585,)  and  abrogate  the  power  formerly  pos- 
sessed by  the  General  Assembly  to  legislate  upon  those 
subjects  by  local  or  special  laws.   True  v.  Davis,  133  111.  522. 


Digiti 


zed  by  Google 


hrck,  '99.]  The  People  v.  Martin.  623 

It  is  urged  the  act  of  1891  applies  to  every  "incorpo- 
rated town"  in  the  State;  that  its  provisions  bear  equally 
and  uniformly  upon  all  such  incorporated  towns,  and  af- 
fect, in  a  general  and  uniform  manner,  the  territory  and 
inhabitants  of  all  such  towns,  and  that  under  its  opera- 
tion territory  may  be  disconnected  in  like  manner  from 
each  and  every  of  said  towns,  and  when  disconnected 
such  territory  may  in  all  instances  be  organized  into  cor- 
porations having  equal  and  uniform  powers  and  not  dis- 
similar in  any  respect.  It  is  therefore  insisted  said  act 
of  1891  is  a  general  law,  within  the  meaning  of  the  con- 
stitution. That  act  provides  that  corporations  having 
powers  assumed  to  be  possessed  by  the  said  towns  of 
Berwjrn,  Grant  and  Oak  Park  may  be  organized  with  ter- 
ritorial area  of  not  less  than  one  square  mile  and  a  popu- 
lation of  not  less  than  one  thousand,  if  such  territory  had 
formerly  composed  a  part  of  an  incorporated  town  and 
had  become  disconnected  from  such  town  under  the  pro- 
visions of  the  act.  It  is  manifest  the  inhabitants  of  other 
like  areas  of  territory  in  the  State  having  the  specified 
population  are  denied  the  privileges  and  advantages 
granted  to  these  particular  localities  comprehended  with- 
in the  act  of  1891  on  the  sole  ground  such  territory  had 
not  been  embraced  within  the  limits  of  an  incorporated 
town.  Nor  can  other  areas  of  territory  not  within  the 
limits  of  incorporated  towns,  which  may  hereafter  have 
a  like  number  of  inhabitants,  avail  themselves  of  the  pro- 
visions of  the  act.  It  has  become  the  settled  rule  of  con- 
struction in  this  State  that  an  act  general  in  its  terms  and 
uniform  in  its  operation  upon  all  persons  and  subject 
matter  in  like  situation  is  a  general  law,  and  one  that  does 
not  bring  within  its  limits  all  persons  and  subject  matter 
in  substantially  the  same  situation  and  circumstances  is 
a  special  or  local  law.  {Cummings  v.  City  of  Chicago,  144  111. 
563;  Lippman  v.  People,  175  id.  101.)  The  classification  here 
urged  in  support  of  the  view  the  act  of  1891  is  general 
rests  solely  upon  the  fact  the  territory  of  the  proposed 
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new  corporations  had  previously  constituted  a  part  of 
an  incorporated  town,  and  by  the  process  of  disconnec- 
tion therefrom  had  become  possessed  of,  or  of  an  inter- 
est in,  certain  sewers,  aqueducts,  electric  light  system, 
water- works  plants,  etc.  Such  facts  might  supply  the 
reason  for  granting  to  the  proposed  new  organizations 
powers  not  possessed  by  towns  under  township  organiza- 
tion, in  order  to  enable  them  to  carry  pending  condemna- 
tion an^  special  assessment  proceedings  to  a  conclusion, 
and  to  dispose  of  or  hold  and  preserve  for  their  own 
use  and  benefit,  sewers,  aqueducts,  electric  light  plants, 
water-works  systems,  and  other  like  improvements  per- 
taining to  cities  and  villages  made  under  the  laws  of  the 
dismembered  incorporated  town,  but  they  have  no  po- 
tency to  warrant  the  creation  of  corporations  having  the 
powers  and  functions  of  towns  under  the  township  organ- 
ization system,  in  violation  of  general  laws  authorizing 
the  formation  of  such  towns.  The  ground  of  the  classi- 
fication bears  no  relation  whatever  to  the  purposes  and 
objects  towns  under  township  organization  are  created 
to  accomplish  and  subserve,  and  marks  no  relative  or 
pertinent  distinction  in  the  situation  or  circumstances  of 
the  territory  or  the  inhabitants  of  such  proposed  towns 
and  other  lawfully  organized  towns  under  township  or- 
ganization system.  It  furnishes  no  reason  why  the  in- 
habitants of  these  disconnected  areas  of  territory  should 
be  granted  a  peculiar  and  special  right  to  become  organ- 
ized as  towns  under  the  township  organization  system, 
and  to  employ  and  exercise  the  powers  and  functions  of 
such  towns,  when  the  like  right  and  privilege  is  denied 
to  the  like  number  of  inhabitants  of  other  equal  areas  of 
territory  under  conditions  and  circumstances  in  no  ma- 
terial respect  dissimilar.  To  adopt  such  classification  is 
but  to  arbitrarily  create  a  special  class  of  political  and 
civil  subdivisions  of  counties  unknown  to  and  unauthor- 
ized by  the  general  laws  of  the  State,  in  contravention 
of  the  spirit  and  letter  of  the  organic  law  of  the  State. 
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We  are  constrained  to  regard  the  provisions  of  the 
act  of  1891,  relied  upon  to  authorize  the  creation  of  the 
alleged  towns  of  Berwyn,  Grant  and  Oak  Park,  as  spe- 
cial legislation  and  without  legal  effect,  because  of  the 
constitutional  prohibition  against  enactments  of  that 
character. 

Nor  can  it  be  urged  that  the  said  act  of  1891,  in  so  far 
as  it  provides  for  a  division  of  incorporated  towns  by  the 
disconnection  of  a  portion  of  the  territory  thereof ,  is  gen- 
eral in  its  operation,  and  that  it  may  lawfully  operate 
to  disconnect  from  the  said  incorporated  town  of  Cicero 
the  territory  proposed  to  be  included  within  the  contem- 
plated new  town  of  Berwyn,  and  thereby  render  the  said 
town  clerk,  Brent,  a  non-resident  of  the  said  incorporated 
town  of  Cicero,  and  to  make  vacant  the  office  of  town 
clerk,  as  the  result  of  such  proposed  division  and  the 
alleged  non-residence  of  the  incumbent  of  said  office. 
A  statute  may  be  void  as  to  one  or  more  of  the  objects  it 
was  designed  to  accomplish  and  still  be  valid  as  to  an- 
other object;  but  that  is  never  true  when  the  different 
objects  of  the  enactment  are  so  dej)endent  upon  or  so 
mutually  connected  with  each  other  in  meaning,  or  as  con- 
ditions, considerations  or  compensations  for  each  other, 
that  it  cannot  be  presumed  the  legislature  would  have 
enacted  the  provisions  designed  to  secure  one  of  the 
objects  without  the  provisions  for  the  others.  {People 
V.  Cooper,  8upra;  Donnersberger  v.  Prendergctst,  128  III.  229; 
Cooley's  Const.  Lim.  p.  211.)  It  is  not  fairly  to  be  imputed 
to  the  General  Assembly  it  would  have  adopted  the  pro- 
vision of  the  enactment  providing  simply  for  the  discon- 
nection of  part  of  the  territory  of  incorporated  towns 
without  at  the  same  time  supplying  some  mode  of  organ- 
ization or  government  for  the  parts  so  disconnected. 

The  act  of  1891  being  inoperative,  the  territory  of  the 
incorporated  town  of  Cicero  remains  intact,  and  the  said 
Jacob  R.  Drent,  town  clerk  of  said  town,  has  not  become 
non-resident  of  the  town  by  reason  of  the  acts  and  pro- 
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ceedings  set  forth  in  the  plea  of  appellee  to  the  infor- 
mation. The  alleged  election  of  Drent  to  the  office  of 
collector  of  the  proposed  town  of  Berwyn,  and  his  ac- 
ceptance of  such  supposed  office,  in  nowise  affected  his 
status  as  town  clerk  of  the  incorporated  town  of  Cicero, 
for  the  reason  no  such  organization  as  the  town  of  Ber- 
wyn or  such  office  as  collector  of  that  town  ever  had  legal 
existence.  There  being  no  vacancy  in  the  office  of  clerk 
of  the  incorporated  town  of  Cicero,  the  appellee  could 
not  become  the  incumbent  of  that  office  by  appointment, 
as  alleged  in  the  plea. 

The  judgment  must  be  and  is  reversed  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrer. 

Reversed  and  remanded. 


The  Sterns  Paper  Company 

V. 

Edward  C.  Williams,  Admr. 
Opinion  filed  February  17^  1890 — Rehearing  denied  April  7, 1899. 

1.  The  principal  questions  raised  in  this  case  are  discussed  and 
determined  in  Bradner  Umith  &  Co,  v.  Williams,  aiUe,  p.  420. 

2.  Voluntary  assignments — wlien  rigid  to  hold  assignee  personally 
liable  is  not  waived/ The  rigfht  of  one  dealing"  with  an  insolvent  estate 
to  hold  the  assignee  personally  liable  for  goods  sold  for  use  in  con- 
ducting' the  insolvent's  business  is  not  lost  because  the  sale  is  to 
and  the  charge  against  the  assig^nee,  as  such. 

.3,  Same — when  one  dealing  with  estate  is  not  estopped  to  claim  personal 
liability  against  the  assignee.  Petitioning  the  county  court  to  permit 
an  assignee  to  continue  his  insolvent's  business  does  not  estop  the 
petitioner  from  asserting  a  personal  liability  against  the  assignee 
for  goods  subsequently  sold  for  use  in  the  business. 

Williams  v.  IStems  Paper  Co.  78  111.  App.  499,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  A.  N.  Waterman, 
Judge,  presiding. 
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Tenney,  McConnbll,  Coffeen  &  Harding,  for  ap- 
pellant. 

Bangs,  Wood  &  Bangs,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  in  substance  like  those  in 
Bradner  Smith  db  Co,  y,  Williams,  ante,  p.  420.  The  only  dif- 
ference in  the  facts  is,  that  in  this  case  it  appears  from 
the  record  appellant  petitioned  the  county  court  that 
the  business  be  continued,  which  was  not  done  in  the 
case  above  cited.  That  in  no  manner  changed  the  lia- 
bility of  the  assignee  under  the  statute,  as  he  had  no 
power  to  continue  the  business  and  the  county  court  was 
without  authority  to  confer  on  him  such  power.  Hooven, 
Owens  i&  Rentschler  Co.  v.  Burdette,  153  111.  672. 

It  appears  that  the  president  of  the  appellant  com- 
pany was  present  at  the  meeting  of  creditors  and  pre- 
sided over  the  same  at  the  time  the  assignee  was  selected 
and  instructed  to  borrow  money,  for  what  purpose  does 
not  appear  from  the  record.  Inasmuch  as  the  former 
assignees  had  been  by  the  county  court  instructed  to 
continue  the  business,  it  may  be  assumed  the  money  was 
borrowed  for  the  purpose  of  so  doing. 

It  is  undoubtedly  true  that  one  dealing  with  an  as- 
signee may  waive  and  release  him  from  any  personal  lia- 
bility for  goods  sold  him  or  may  elect  to  look  alone  to 
the  estate,  so  that  he  would  be  held  to  have  waived  a 
right  to  claim  a  liability  against  the  assignee  in  his  indi- 
vidual capacity.  A  creditor  may,  by  action,  promise  or 
contract,  be  estopped  from  claiming  that  the  assignee 
should  be  liable  in  his  individual  capacity.  To  accom- 
plish this  there  must  be  more  than  the  sale  to  and  charge 
against  the  assignee,  as  such.  Nor  will  the  mere  request 
of  a  person  who  is  a  creditor  of  the  estate  dealing  with 
the  assignee,  that  he  continue  the  business,  amount  to 
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such  waiver  or  effect  such  estoppel.  The  principle  an- 
nounced in  Bradner  Smith  &  Co,  v.  Williams,  supra,  is  con- 
clusive on  these  questions. 

The  jud figment  of  the  Branch  Appellate  Court  for  the 
First  District  is  reversed  and  the  judgment  of  the  circuit 

court  of  Cook  county  is  affirmed. 

Judgment  reversed. 


178     628  Charles  Lingle  et  al. 

|8l»2    577 

~" V. 

The  City  op  Chicago. 

Opinion  filed  February  17, 1899 — Rehcanny  denied  April  7, 1899, 

This  case  is  controlled  by  the  decision  in  Ilolden  v.  City  of  Chicago, 
172  111.  203. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Orrin  N.  Carter,  Judge,  presiding. 

George  W.  Wilbur,  for  plaintiffs  in  error. 

Charles  S.  Thornton,  Corporation  Counsel,  John 
A.  May,  and  Armand  F.  Teefy,  for  defendant  in  error. 

Per  Curiam:  This  is  a  writ  of  error  sued  out  to  reverse 
a  judgment  of  the  county  court  of  Cook  county  confirm- 
ingf  a  special  assessment.  The  ordinance  fails  to  state 
the  height  of  the  curb  required  to  be  constructed  on  each 
side  of  the  street,  and  upon  this  ground  it  is  claimed 
to  be  invalid.  The  ordinance  involved,  as  respects  the 
height  of  the  curb,  is  substantially  like  the  ordinance 
which  was  held  invalid  in  Holden  v.  City  of  Chicago,  172  111. 
263,  and  the  decision  in  that  case  must  control  here. 

As  to  the  property  described  in  the  assignment  of 
errors  in  the  record  the  judgment  of  confirmation  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  ex  rel  Henry  R.  Pebbles 

V, 

John  Lewis  et  aL 
Opinion  filed  March  17^  1899. 

1.  Constitutional  l,aw— act  of  1891  fo  divide  incorporated  toicn.9  is 
unconstitutional.  The  act  of  1891,  providing-  for  the  division  of  incor- 
porated towns,  (Laws  of  1891,  p.  74,)  is  unconstitutional  and  void. 
(People  ex  rel.  v.  MartiA,  anJle^  p.  611,  followed.) 

2.  Mandamus — mandamus  will  not  lie  if  respondents  have  no  power 
to  act.  Mandamus  will  not  lie  to  compel  parties  assuming^  to  hold 
office  in  the  allegred  town  of  Oak  Park  to  perform  any  official  duty, 
as  such  town,  being^  part  of  the  territory  disconnected  from  the 
town  of  Cicero  in  a  proceeding  under  the  void  act  of  1891,  has  no 
legal  existence  and  its  officers  cannot  perform  official  duties. 

Original  petition  for  mandamus. 

John  P.  Wilson,  for  petitioner. 

Charles  S.  Cutting,  and  Green  &  Pringle,  for  re- 
spondents. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  a  petition  filed  in  this  court  for  a  writ  of  man- 
damus commanding"  the  respondents,  John  Lewis,  George 
J.  Bliss,  Albert  W.  Giles  and  James  E.  Tristram,  in  their 
respective  alleged  capacities  as  supervisor,  assessor,  col- 
lector and  town  clerk  of  the  alleged  town  of  Oak  Park, 
in  the  county  of  Cook,  in  obedience  to  the  requirements 
of  the  provisions  of  section  1,  article  11,  chapter  24,  of  the 
Revised  Statutes,  entitled  "Cities  and  Villages,"  to  call  an 
election  for  the  purpose  of  submitting  to  the  legal  voters 
of  the  said  alleged  town  of  Oak  Park  the  question  whether 
said  town  will  become  incorporated  as  a  village  under 
the  provisions  of  the  general  act  for  the  incorporation 
of  cities  and  villages.  The  territory  embraced  within  the 
alleged  town  of  Oak  Park  is  within  the  limits  of  the  in- 
corporated town  of  Cicero,  and  the  petition  is  based  upon 
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the  theory  that  said  territory  included  within  the  limits 
of  the  supposed  town  of  Oak  Park  became  leg'ally  discon- 
nected from  the  said  town  of  Cicero,  and  received  sepa- 
rate corporate  existence  under  the  name  and  style  of 
"Town  of  Oak  Park,"  in  virtue  of  an  election  held  for  that 
purpose  pursuant  to  the  provisions  of  an  act  of  the  Gen- 
eral Assembly  approved  June  13, 1891,  entitled  "An  act  to 
provide  for  the  division  of  incorporated  towns."  Hurd's 
Stat.  1897,  chap.  24,  pars.  210a  to  210 j. 

In  the  preceding^  case  of  People  ex  rel,  v.  Martin,  {ante, 
p.  611,)  which  was  submitted  to  us  at  the  same  time  and 
in  conjunction  with  this  cause,  we  found  the  said  act  of 
1891  fell  under  the  ban  of  the  constitution  as  being-  spe- 
cial legislation,  and  was  for  that  reason  invalid.  That 
decision  directly  involved  the  question  of  the  legal  exist- 
ence of  the  town  of  Berwyn,  the  territory  of  which  was 
also  a  portion  of  the  same  incorporated  town  of  Cicero. 
Said  alleged  town  of  Berwjm  and  the  supposed  town  of 
Oak  Park  each  claimed  corporate  existence  by  virtue  of 
procee'dings  instituted  under  and  by  virtue  of  the  said 
act  of  1891,  for  the  disconnection  of  the  territory  of  each 
from  the  territory  of  the  incorporated  town  of  Cicero. 
The  question  of  the  disconnection  of  the  territory  of  each 
of  said  towns  from  the  said  town  of  Cicero  was  submitted 
at  the  same  election,  and  the  validity  of  the  organization 
of  each  of  them  depends  alike  upon  the  validity  of  the 
same  statute  of  1891.  That  statute  being  unconstitutional 
and  nugatory,  it  follows  there  is  no  such  organization  as 
the  alleged  town  of  Oak  Park,  and,  as  a  further  conse- 
quence, that  respondents  have  no  official  duty  to  perform 
as  alleged  officers  of  such  supposed  town  of  Oak  Park. 

The  prayer  of  the  petition  is  denied. 

Writ  denied. 
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The  Town  of  Somonauk 

V. 

The  People  ex  rel  Henry  F.  Hess  et  al.  i^g-  qsij 

188  m 


Opinion  filed  March  18,  1899,  178      681 

198    «208 

1.  Township  organization— potoer  io  divide  towns.    Power  to  /1 78^ — Sbt 
divide  towns  under  township  orgfanization  is  deleg-ated  to  county  /2io      ooi 
boards  by  section  1  of  article  3  of  the  Township  Organization  act, 
(Laws  of  1895,  p.  319,)  subject  to  conditions  named. 

2.  Same — if  petition  for  division  is  sufficient  county  hoard  must  act.  Un- 
der section  1  of  the  Township  Organization  act  of  1895  the  county 
board  is  bound  to  grant  the  prayer  of  a  petition  to  divide  an  unin- 
corporated town  if  the  petition  is  sufficient  and  all  the  statutory 
requirements  as  to  notice,  territory,  etc.,  are  satisfied,  and  may 
be  compelled  to  do  so  by  mandamus^  in  case  of  refusal. 

3.  Same — county  board^s  action  on  petition  is  not  discretionary.  The 
action  to  be  taken  by  the  county  board  upon  a  petition  to  divide  a 
town  does  not  involve  the  question  whether,  in  the  judgment  of 
the  board,  the  proposed  change  will  be  of  convenience  to  the  in- 
habitants of  the  affected  territory. 

4.  Same— petition  to  divide  town  need  not  allege  that  proposed  change 
tDill  he  beneficial.  A  petition  to  the  county  board  to  divide  a  town 
need  not  allege  that  the  proposed  change  will  subserve  the  con- 
venience of  the  inhabitants  of  the  old  town  or  the  new  one. 

5.  Same— petition  to  divide  tmon  need  not  aver  sufficiency  of  signatures. 
A  petition  to  the  county  board  to  divide  a  town  need  not  aver  that 
the  names  of  three-fourths  of  the  voters  in  the  territory  of  the 
proposed  new  town  are  appended  thereto,  as  that  matter  is  a  pre- 
liminary fact  to  be  determined  by  the  board  as  affecting  its  juris- 
diction to  act. 

6.  Mandamus — ministerial  acts  of  county  hoard  may  be  controlled  by 
mandamus.  The  determination  by  the  county  board  as  to  whether 
a  petition  to  divide  a  town  is  signed  by  the  requisite  number  of 
voters,  and  whether  the  statutory  requirements  as  to  territory, 
etc.,  are  satisfied,  is  a  ministerial  act,  which  may  be  reviewed  or 
controlled  by  mandamus, 

7.  Same — wh^n  allegation  of  notice  in  petition  for  mandamus  is  suffi- 
cient. A  petition  for  mandamus  to  compel  the  county  board  to  grant 
the  prayer  of  a  petition  to  divide  a  town  is  prima  facie  sufficient,  in 
its  allegations  of  notice,  to  show  that  the  board  had  jurisdiction  to 
act,  which  avers  that  the  board  gave  more  than  sixty  days'  notice 
of  their  meeting,  by  posting  notices  in  five  of  the  most  public 
places  in  the  town  to  be  divided,  and  published  such  notice  three 
times  in  a  newspaper  published  there. 
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Writ  op  Error  to  the  Circuit  Court  of  DeKalb  county; 
the  Hon.  George  W.  Brown,  Judge,  presiding. 

The  board  of  supervisors  of  the  county  of  DeKalb 
denied  the  prayer  of  a  petition  presented  to  it  asking  a 
new  town  be  created  out  of  territory  to  be  disconnected 
from  the  town  of  Somonauk,  an  existing  town  under  the 
township  organization  system,  in  that  county.  A  peti- 
tion in  the  name  of  the  People  of  the  State  of  Illinois, 
ex  rel.  Henry  P.  Hess,  was  filed  in  the  circuit  court  in  and 
for  the  said  county  of  DeKalb,  praying  that  a  writ  of 
mandamus  .issue  out  of  said  court  directed  to  and  com- 
manding said  board  of  supervisors  of  said  county  to  grant 
the  prayer  of  the  said  petition  and  to  create  such  new 
town.  The  board  of  supervisors,  respondent  to  the  peti- 
tion for  writ  of  mandamus,  interposed  a  demurrer  thereto. 
The  demurrer  was  overruled.  The  respondent  board  de- 
clined to  plead  further  but  abided  the  demurrer,  and 
judgment  was  entered  awarding  a  peremptory  writ  of 
mandamus  in  accordance  with  the  prayer  of  the  petition 
of  the  said  relator,  Hess.  This  is  a  writ  of  error  sued 
out  of  this  court  at  the  instance  of  the  town  of  Somonauk, 
to  bring  in  review  in  this  court  the  judgment  so  entered 
against  the  board  of  supervisors  by  the  said  circuit  court. 

N.  J.  Aldrich,  and  Theodore  Worcester,  for  plain- 
tiff in  error: 

The  office  of  the  writ  of  mandamus  is,  in  general,  to 
compel  the  performance  of  mere  ministerial  acts  pre- 
scribed by  law.  It  lies,  however,  also  to  subordinate 
judicial  tribunals,  to  compel  them  to  act  where  it  is  their 
duty  to  act,  but  never  to  require  them  to  decide  in  a  par- 
ticular manner.    People  v.  Dental  Examiners,  110  111.  180. 

Where  a  subordinate  body  is  vested  with  power  to 
determine  a  question  of  fact  the  duty  is  judicial,  and  al- 
though it  can  be  compelled  by  mandamus  to  determine 
the  fact  it  cannot  be  directed  to  decide  it  in  a  particular 
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way,  however  clearly  it  may  be  made  to  appear  what  the 
decision  ought  to  be.  People  v.  Common  Council,  78  N.  Y. 
33;  Oneida  Common  Pleas  v.  People,  18  Wend.  92;  Freeman  v. 
Selectmen,  34  Conn.  406;  High  on  Ex.  Legal  Rem.  sec.  42. 

Mandamus  will  not  lie  to  control  the  discretion  of  any 
court,  board  or  officer  when  the  act  complained  of  is 
either  judicial  or  qua^i  judicial  in  its  nature.  The  inferior 
tribunal  may  be  compelled  to  act  in  such  case  if  it  un- 
reasonably neglects  or  refuses  so  to  do,  but  if  it  does  act, 
the  propriety  of  its  action,  however  erroneous,  cannot 
be  questioned  or  controlled  by  mandamus.  State  v.  Wood 
County  Court,  33  W.  Va.  589. 

The  writ  will  issue  to  compel  the  performance  of  none 
but  an  absolute  duty,— not  of  a  duty  which  is  discretion- 
ary, and  dependent  upon  judgment  as  to  necessity  or  pro- 
priety. People  V.  McConnell,  146  111.  522;  Board  of  Auditors  v. 
People,  38  111.  App.  239;  People  v.  Highway  Comrs,  53  id.  442. 

It  is  incumbent  upon  the  person  seeking  the  extraor- 
dinary aid  of  mandamus  to  set  up  in  his  petition  or  ap- 
plication to  the  court  for  the  writ  all  facts  specifically, 
which,  if  true,  would  be  necessary  to  entitle  him  to  the 
relief  sought.  High  on  Ex.  Legal  Rem.  sec.  450;  People 
v.  Elgin,  66  111.  507;  Hall  v.  People,  57  id.  307. 

Carnes  &  DuNTON,  and  Alschdt^er  &  Murphy,  for 
defendant  in  error  Henry  P.  Hess: 

Townships  are  political  divisions,  wholly  the  crea- 
tions of  statute,  and  the  legislature  may,  at  its  pleasure, 
create,  enlarge,  divide,  change  or  destroy  them.  Coles  v. 
Madison  County,  Breese,  154;  People  v.  Poivers,  25  111,  169; 
Wilson  v.  Board  of  Trustees,  133  id.  443. 

Where  proper  petition  is  presented  to  a  board  of  super- 
visors for  division  of  a  township  it  is  the  duty  of  the 
board  to  make  the  desired  division.  In  such  case  they 
have  no  discretion,  and  if  they  refuse  to  comply  with  the 
prayer  mandamus  will  lie  to  compel  them  to  act.  Henry 
V.  Taylor^  57  Iowa,  72. 
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Where  a  duty  is  imposed  on  supervisors  by  statute, 
and  they  do  not  conform  to  the  statute,  mandamus  will 
issue  to  compel  them.    14  Am.  &  En^.  Ency.  of  Law,  203. 

A  discretion  to  find  preliminary  facts  is  not  such  a 
discretion  as  bars  mandamus.  People  v.  Macon  County,  19 
111.  App.  268. 

In  case  of  an  abuse  of  a  discretionary  power  it  is  ad- 
missible that  the  exercise  of  the  power  shall  be  controlled 
by  mandamus.  Brokaw  v.  Highway  Comrs.  130  111.  482;  Den- 
tal Examiners  v.  People,  123  id.  227;  People  v.  Comrs,  of  Cook 
County,  176  id.  576. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

Towns  under  the  township  organization  system  are 
political  subdivisions  of  counties.  The  power  to  create, 
enlarge,  divide  or  destroy  them  rests  primarily  in  the 
General  Assembly,  {Coles  v.  County  of  Madison,  Breese,  154; 
People  ex  reL  v.  Poiver,  25  111.  187;  Wilson  v.  Board  of  Trustees, 
133  id.  443;)  subject,  however,  to  the  constitutional  re- 
quirement such  power  shall  be  exercised  by  statutes  hav- 
ing general  and  uniform  operation.  (Const.  1870,  par.  22, 
art.  4;  People  ex  rel,  v.  Martin,  ante,  p.  611.)  The  legislature 
does  not  exercise  this  power  directly,  but  has  adopted 
the  policy  of  enacting  statutes  vesting  the  governing 
body, — the  board  of  supervisors, — of  the  counties,  re- 
spectively, with  authority  to  exercise  it,  subject  to  the 
directions,  regulations  and  restrictions  specified  in  the 
enabling  enactment.  The  authority  possessed  in  this  re- 
gard by  the  board  of  supervisors  of  DeKalb  county  at  the 
time  the  petition  in  question  was  presented  and  acted 
upon  by  that  body  is  expressed  in  section  1  of  article  3 
of  the  Township  Organization  act.  (Kurd's  Stat.  1897, 
p.  1593.)     The  section  is  as  follows: 

"The  county  board  of  each  county  shall  have  full  and 
complete  power  and  jurisdiction  to  alter  the  boundaries 
of  towns,  to  change  town  lines  and  to  divide,  enlarge  and 
create  new  towns  in  their  respective  counties  to  suit  the 
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convenience  of  the  inhabitants  residing  therein;  and  it 
shall  be  the  duty  of  the  county  board  to  make  such  al- 
terations of  the  town  boundaries  and  create  a  new  town 
whenever,  in  any  territory  of  not  less  than  ten  square 
miles,  not  less  than  three-fourths  of  the  voters  residinpf 
in  such  territory  shall  petition  for  such  new  town:  Pro- 
vided, Jiotoevevy  the  county  board  shall  give  notice  thereof 
by  posting  up  notices  in  not  less  than  five  of  the  most 
public  places  of  the  town  interested,  at  least  sixty  days 
before  their  final  action;  also  by  publishing  such  notice 
at  least  three  times  in  some  newspaper  published  in  the 
county  wherein  said  towns  are  situated,  if  any  shall  be 
published  therein:  Provided^  further,  that  no  incorporated 
town  shall  be  divided  except  consent  thereto  is  given  by 
a  majority  of  all  the  electors  in  said  town, — notice  that 
the  question  of  dividing  said  town  will  be  submitted  to 
the  legal  voters  thereof  having  been  given  by  the  county 
clerk  at  the  same  time  and  in  the  same  manner  as  the 
notice  of  said  general  election." 

The  proceeding  does  not  involve  the  division  of  an 
incorporated  town,  hence  the  provisions  of  the  second 
proviso  to  the  section  need  not  be  adverted  to. 

It  is  urged  the  end  to  be  secured  by  the  creation  of  a 
new  town  under  the  provisions  of  this  section  is  the  con- 
venience of  the  inhabitants  thereof,  and  that  the  deter- 
mination of  that  question  involves  the  exercise  of  the 
discretion  and  judgment  of  the  board  of  supervisors,  and 
the  well  known  rule  that  while  mandamus  will  lie  to  com- 
pel action  on  the  part  of  officers  vested  with  discretion- 
ary power  it  cannot  be  availed  of  to  require  them  to 
decide  or  exercise  their  discretion  in  a  particular  manner, 
is  relied  upon  in  support  of  the  insistence  the  demurrer 
to  the  petition  for  mandamus  should  have  been  sustained. 
The  section  of  the  statute  which  we  have  quoted  grants 
to  the  board  of  supervisors  full  and  complete  power  and 
jurisdiction  to  alter  the  boundaries  of  towns  or  create  a 
new  town,  whenever,  in  their  judgment,  the  convenience 
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of  the  inhabitants  of  the  town  or  towns  to  be  affected 
demands  such  course  should  be  taken.  The  board,  if  its 
judgment  so  dictates,  may  take  such  action  of  its  own 
motion,  and  in  such  case  the  courts  would  not  interfere, 
by  the  writ  of  mandamus,  to  control  or  dictate  the  judg- 
ment or  decision  of  the  board,  unless  it  should  appear 
the  discretionary  power  had  been  exercised  with  such 
manifest  injustice  as  to  amount  to  an  abuse  of  discretion. 
But  it  is  manifest  from  the  consideration  of  the  entire 
section  it  was  not  the  legislative  intent  to  clothe  the 
board,  by  delegation,  with  absolute  and  uncontrolled 
power  to  decline  to  act  except  upon  its  own  motion.  The 
section  provides  it  shall  be  the  duty  of  the  board  to  take 
action  and  create  a  new  town  whenever,  in  any  territory 
of  not  less  than  ten  square  miles,  three-fourths  of  the 
voters  residing  in  such  territory  shall  petition  the  board 
to  so  create  a  new  town.  The  language  employed  is 
explicit  and  unambiguous,  and  we  can  conceive  of  no  rea- 
son why  this  provision  of  the  section  should  not  be  re- 
garded as  mandatory.  Where  such  a  petition  is  presented, 
the  law,  in  express  terms,  charges  it  upon  the  board  as 
a  duty  to  entertain  the  petition  and  to  grant  the  prayer 
thereof  if  the  statutory  requirements  are  fulfilled.  The 
action  to  be  finally  taken  upon  such  a  petition  by  the 
board  does  not  involve  the  question  whether,  in  the  judg- 
ment of  the  board,  the  proposed  change  will  conduce  to 
the  convenience  of  the  inhabitants  of  the  territory  to 
be  affected.  The  theory  of  the  statute  is,  the  desire  of 
three-fourths  of  the  legal  voters  of  the  territory  to  be 
made  a  new  town,  manifested  by  a  petition,  is  to  be  ac- 
cepted as  a  better  indication  than  the  judgment  of  the 
board  as  to  what  will  best  "suit  the  convenience"  of  the 
inhabitants  of  the  territory.  This  construction  gives 
effect  to  the  letter  of  the  law  and  tends  to  the  accom- 
plishment of  the  primary  object  of  the  system  of  town- 
ship organization,  which  is  to  bring  local  affairs  under 
the  immediate  control  and  direction  of  the  people.   When 
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such  a  petition  is  presented  the  board  is  not  authorized 
to  consider  whether  it  is  wise  or  unwise,  or  whether  it  is 
for  the  convenience  of  the  people  of  the  territory  to  cre- 
ate the  proposed  new  town.  The  only  functions  of  the 
board  are  to  determine,  before  taking  action,  whether  the 
petition  bears  the  signatures  of  the  necessary  number  of 
qualified  petitioners;  that  the  territory  to  be  erected  into 
a  new  town  is  of  the  requisite  area;  that  the  disconnec- 
tion thereof  does  not  reduce  the  area  of  the  dismembered 
town  below  the  statutory  requirement;  to  give  the  no- 
tices required  by  the  statute  that  the  petition  is  pending 
before  it  for  action,  and  to  grant  the  prayer  of  the  peti- 
tion if  the  requirements  of  the  statute  have  been  observed 
and  fulfilled.  The  controlling  principles  here  applied  are 
illustrated  in  expressions  of  this  court  in  opinions  ren- 
dered in  the  cases  of  Board  of  Supervisors  v.  Peojile  ex  rel. 
110  111.  511,  Trustees  of  Schools  v.  Peojyle  ex  rel.  121  id.  552, 
and  Whittaker  v.  Village  of  Venice,  150  id.  195. 

Nor  is  it  necessary  the  petition  presented  to  the  board 
should  contain  an  allegation  the  convenience  of  the  in- 
habitants of  the  town  of  Somonauk  or  of  the  proposed 
new  town  would  be  subserved  by  the  creation  of  the  new 
town.  No  such  requirement  is  found  in  the  statute,  and 
compliance  with  the  statute  is  all  that  is  required. 

Nor  is  the  objection  tenable  the  petition  is  insufficient 
because  it  does  not  contain  an  averment  the  names  of 
three-fourths  of  the  voters  residing  in  the  territory  of  the 
proposed  new  town  are  appended  thereto.  Such  an  aver- 
ment could  not  be  truthfully  made  by  any  petitioner  ex- 
cept the  one  whose  signature  would  complete  the  requisite 
number  and  those  who  might  afterwards  sign, — a  consid- 
eration which  demonstrates  the  groundless  character  of 
the  objection.  That  the  requisite  number  of  voters  had 
joined  in  the  petition  is  a  preliminary  fact  for  the  deter- 
mination of  the  board  as  affecting  its  jurisdiction  to  act. 
The  petition  for  mandamus  contained  allegations  of  fact 
from  which  it  would  appear  the  petition  to  the  board 
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bore  the  sij^natures  of  the  requisite  number  of  voters, 
and  also  distinct  affirmative  averments  to  same  effect. 
Transcripts  of  the  record  of  the  proceedings  of  the  board, 
which  were  attached  to  the  petition  as  exhibits  thereto, 
disclosed  that  a  committee,  composed  of  members  of  the 
board  appointed  by  the  board  for  the  purpose,  verified 
the  authenticity  of  the  signatures  of  legal  voters  to  the 
petition  and  ascertained  the  number  thereof,  and  also  the 
number  of  legal  voters  residing  in  the  territory  of  the  pro- 
posed new  town,  and  made  report  thereof  to  the  board, 
and  it  thus  further  appeared  the  names  of  three-fourths 
of  said  voters  were  subscribed  to  the  petition.  The  de- 
termination of  this  preliminary  fact,  though  it  involved 
the  exercise  of  judgment  on  the  part  of  the  board  and  its 
members,  was  but  a  finding  as  to  the  existence  of  a  fact 
necessary  to  be  known  to  the  board  itself  in  order  to 
determine  whether  a  state  of  case  existed  calling  upon  it 
to  act.  Acts  of  that  character  are  ministerial — not  judi- 
cial— in  nature,  and,  if  necessary,  their  determination,  or 
the  action  taken  upon  them,  may  be  reviewed  and  con- 
trolled by  the  writ  of  mandamus,  Merrill  on  Mandamus, 
sec.  44;  19  Am.  &  Eng.  Ency.  of  Law,  479. 

There  is  no  force  in  the  objection  the  petition  for  man- 
davius  does  not  sufficiently  aver  that  notice  of  the  filing 
and  pendency  of  the  petition  before  the  board  of  super- 
visors was  given  as  required  by  the  statute.  The  aver- 
ments in  this  respect  are  as  follows:  "Your  petitioners 
further  show  that  said  county  board  gave  more  than 
sixty  days'  notice  by  posting  up  notices  in  five  of  the 
most  public  places  in  said  township  of  Somonauk,  also 
by  publishing  such  notices  three  times  in  the  Somanank 
Beveille,  a  newspaper  published  in  said  town  of  Somonauk, 
that  said  board  would  take  final  action  on  said  petition 
at  their  next  regular  meeting,  to  be  held  on  the  second 
Tuesday  of  September,  1897."  It  was  the  official  statu- 
tory duty  of  the  respondent  to  the  petition, — the  party 
in  whose  behalf  the  demurrer  was  presented, — to  give 
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the  notices  required  by  the  statute  before  taking  any 
final  action  on  the  petition.  The  presumption  obtains 
the  respondent  board  performed  its  official  duty.  It  ap- 
peared from  the  petition  and  the  exhibits  thereto  the  re- 
spondent board  determined  the  petition  upon  its  merits, 
after  according-  to  all  persons  interested  therein  oppor- 
tunity to  be  heard, — a  course  which  is  consistent  only 
with  the  presumption  it  had  performed  all  that  which 
the  statute  required  it  should  do  before  taking  such  final 
action.  Whether  such  notice  was  given,  and  the  manner 
in  which  it  was  given,  rested  in  the  knowledge  of  the  re- 
spondent board  of  supervisors  and  consisted  of  its  acts. 
These  presumptions,  and  the  circumstances  mentioned, 
justified  the  circuit  court  in  regarding  the  allegations  of 
the  petition,  though  not  full  and  specific  in  the  detail  of 
facts  connected  with  the  giving  of  notice  under  the  stat- 
ute, as  sufficient  prima  facie  to  show  the  respondent  board 
had  jurisdiction  to  take  final  action  upon  the  petition. 

No  grounds  for  reversal  other  than  such  as  we  have 
referred  to  appear  in  the  argument  of  counsel. 

The  circuit  court  properly  overruled  the  demurrer, 
and  its  judgment  awarding  a  peremptory  writ  of  man- 
damns  is  correct  and  is  affirmed.         j^agmcU  affirmed. 
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proHiise  is  based  upon  sufficient  consideration 123 

what  not  an  attempt  to  enforce  parol  trust  in  violation  of 
terms  of  will 123 

personal  actions  for  torts  are  transitory,  and  may,  in  gen- 
eral, be  maintained  in  any  jurisdiction  in  which  the  de- 
fendant may  be  legally  served 132 

a  right  of  action  accruing  under  statute  of  foreign  State  is 
enforcible  in  Illinois,  unless  prohibited  by  law,  or  against 
morals,  justice  or  the  interest  of  our  citizens 132 

right  of  action  arising  under  a  foreign  statute  abrogating 
rule  of  fellow-servants  may  be  enforced  in  Illinois 132 

third  party  for  whose  benefit  a  contract  is  made  may  bring 
suit  in  his  own  name  though  the  contract  is  under  seal. .  140 

mortgagee  may  sue  in  his  own  name  to  recover  from  mort- 
gagor's grantee  amount  of  a  note  secured  by  mortgage, 
which  the  latter,  by  his  deed,  assumed 140 

when  instruction  as  to  defendant's  right  of  recoupment  in 
a  suit  by  architect  for  plans  is  properly  refused 174 
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plaintiff  in  ejectment  must  ordinarily  trace  title  from  gov- 
ernment, or  from  a  source  shown  by  affidavit  to  be  com- 
mon with  the  title  claimed  by  defendant. 218 

mandamus  lies  to  compel  county  board  to  g^ive  notice  of  fil- 
ing of  petition  to  create  new  town,  as  required  by  section 
1  of  article  3  of  Township  Org-anization  act 222 

that  petition  to  create  new  town  does  not  state  that  name 
of  proposed  town  has  been  filed  with  Auditor  is  no  defense 
to  mandamus  to  compel  county  board  to  give  notice 222 

when  judgment  of  nil  capiat  should  be  entered  in  suit  on  a 
purchase  price  note  241 

when  breach  of  covenant  against  encumbrances  is  a  good 
defense  to  suit  on  purchase  price  note 241 

plaintiff  in  ejectment  relying  on  proof  of  twenty  years'  ad- 
verse possession  need  not  trace  title  to  the  government. .  330 

an  outstanding  title  is  no  defense  to  ejectment  if  barred  at 
the  commencement  of  the  suit. . . .  .• 330 

alleged  invalidity  of  gold  clause  in  mortgage  would  not  de- 
feat mortgagee's  right  to  payment  in  other  legal  tender.  3C9 

facts  under  which  bank  directors  are  liable,  in  an  action 
€X  contractu^  on  their  implied  warranty  of  power  to  make 
a  lease  for  banking  rooms 404 

remedies  must  be  inconsistent  in  order  that  resort  to  one 
is  precluded  by  the  previous  adoption  of  another 421 

instance  where  remedies  may  be  pursued  as  concurrent. . .  421 

partition  proceedings  are  barred  by  the  defendant's  proof 
of  twenty  years'  adverse,  exclusive  possession,  though  no 
muniment  of  title  is  shown 435 

when  carrier  is  not  liable,  in  suit  on  common  counts,  for 
failure  to  deliver  goods  as  per  bill  of  lading 506 

carrier  may  defend  suit  for  failure  to  deliver  as  per  bill  of 
lading  by  showing  that  the  goods  were  received  from  an- 
other party  and  delivered  as  billed  by  him 506 

one  cannot  maintain  a  scire  facias  proceeding  to  which  he 
is  also  one  of  the  defendants 527 

mandamus  lies  to  compel  water  company  to  furnish  private 
party  with  future  supply  of  water  at  rate  fixed  by  ordi- 
nance reasonably  reducing  former  rate 571 

a  conditional  street  railway  ordinance  and  its  acceptance 
are  not  a  contract  which  precludes  mandamus  to  compel 
compliance  with  such  conditions 594 

street  railway  having  accepted  ordinance  and  enjoyed  its 
benefits  cannot  set  up  defense  of  uUra  vires 595 

citizen  may  by  mandamits  compel  compliance  by  the  street 
railway  company  with  conditions  of  ordinance  concerning 
charge  for  transportation 595 

mandamus  v/ill  not  lie  if  respondents  have  no  power  to  act..  62U 
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ADMINISTRATION.— See    EXECUTORS    AND    ADMINISTRA- 
TORS. 

ADVERSE  POSSESSION.— See  LIMITATIONS.  PAGE. 

one  entering  and  holding-  under  another  does  not  hold  ad- 
versely to  the  other's  title 330 

declarations  by  one  in  exclusive  possession  are  admissible 
to  show  the  estate  claimed,  though  adverse  parties  sue  as 
heirs  of  deceased  person. 435 

proof  of  reputed  ownership  is  competent  to  establish  noto- 
riety of  possession 653 

grantor  remaining  in  possession  is  not  estopped  to  acquire 
title  against  grantee  by  adverse  possession 554 

a  grantee  is  bound  to  take  notice  of  the  grantor's  contin- 
ued adverse  possession 554 

AFFIDAVITS, 

when  affidavit  for  new  trial  is  insufficient  in  not  showing 
due  diligence 176 

affidavit  of  genuineness  of  signature  to  judgment  note  may 
be  made  any  time  after  the  signing,  whether  the  note  is 
due  or  not 182 

judgment  by  confession,  pnina  facie  regular,  cannot  be  im- 
peached by  affidavit  that  the  plea  of  confession  was  pre- 
pared before  the  note  was  due 182 

amendment,  after  term,  to  bill  of  exceptions  already  filed 
cannot  be  based  on  affidavit  of  counsel 218 

AGENCY.— See  PRINCIPAL  AND  AGENT. 

ALIENS. 

in  construing  a  will  the  court  may  consider  the  alienage  of 
beneficiaries  in  order  to  understand  the  testator's  sur- 
rounding circumstances 388 

the  purpose  of  the  Alien  law  is  not  to  disqualify  aliens  from 
becoming  beneficiaries  under  wills,  but  from  acquiring 
or  holding  real  estate ....   388 

under  principle  of  equitable  conversion,  aliens  will  take  as 
legatees  of  personal  property  where  the  real  estate  must 
be  regarded  as  converted  at  testator's  death 388 

when  conversion  of  real  estate  into  personal  property  must 
be  regarded  in  equity  as  having  taken  place  at  the  tes- 
tator's death 388 

ALTERATION. 

what  not  a  material  alteration  of  deed 330 

a  plea,  in  suit  on  note,  designed  to  set  up  alteration,  should 
aver  that  alteration  took  place  after  note  was  executed 
by  all  makers  and  delivered 449 
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amcndment,  after  term,  to  bill  of  exceptions  already  filed 
must  be  based  upon  some  minute  or  memorial  paper,  and 
not  on  affidavit  of  counsel 218 

upon  remandment  with  directions  to  conform  to  opinion, 
court  should  permit  amendments,  if  it  appears  from  opin- 
ion that  g-rounds  of  reversal  may  be  thereby  obviated. . .  477 

it  is  only  where  merits  of  case  are  decided  and  the  ultimate 
rights  of  parties  settled  that  court,  on  remandment,  may 
not  allow  amendments  and  hear  further  evidence 477 

in  the  matter  of  amendment  a  delinquent  list  is  under  the 
control  of  the  collector  until  application  for  judgment.. .  542 

court  may  permit  amendment  of  certificate  of  publication 
of  delinquent  list  while  the  application  for  judgment  of 
sale  is  pending" 542 

ANNEXATION. 

annexation  of  village  clothes  council  with  power  to  reason- 
ably reduce  w^ater  rates  of  company  operating  in  annexed 
territory  under  ordinance  fixing  rates  for  thirty  years. . .  571 

APPEALS  AND  ERRORS. 

Supreme  Court  will  not  consider  assignments  of  error  on 
rulings  on  testimony  where  the  evidence  is  not  abstracted, 
reference,  only,  being  made  to  a  voluminous  record 19 

verdict  of  conviction  will  not  be  lightly  disturbed  as  not 
sustained  by  the  evidence 19 

evidence  reviewed  and  held  sufficient  to  sustain  conviction 
for  manslaughter 19 

objection  as  to  competency  of  witness  cannot  be  considered 
when  first  raised  on  appeal 39 

error  cannot  be  assigned  upon  Appellate  Court's  opinion. .  122 

one  cannot  appeal  from  an  order  of  highway  commissioners 
giving  him  the  precise  relief  prayed  in  his  petition  for 
opening  a  road 169 

when  a  justice  of  the  peace  cannot  assume  jurisdiction  to 
grant  an  appeal  from  an  order  of  highway  commissioners 
opening  a  road 169 

equity  will  not  enjoin  an  appeal  where  the  facts  alleged  in 
the  bill  and  admitted  by  demurrer  show  that  the  appeal 
is  void  as  without  jurisdiction 169 

whether  verdict  is  excessive  or  against  the  preponderance 
of  the  evidence  are  questions  of  fact  settled  in  the  Ap- 
pellate Court 174 

words  ""prima  facie"  may  be  used  in  instruction  repeating 
language  of  statute  concerning  fires  by  locomotives, with- 
out explanation  as  to  their  meaning 192 
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APPEALS  AND  KRRORS.—Contiimed.  PAGE. 

whether  plaintiffs  prima  facie  case  in  action  for  fire  by  lo- 
comotive is  overcome  is  not  a  question  for  review  by  the 
Supreme  Court 192 

fires  by  locomotives — when  not  error  to  permit  witness  to 
g"ive  conclusion  as  to  orig^in  of  fire 192  ' 

Appellate  Court  cannot  entertain  appeal  necessarily  in- 
volving" decision  of  constitutional  question 258 

when  appeal  involves  constitutional  question 258 

it  is  error  to  decree  a  sale  of  premises,  not  exceeding  $1000 
in  value,  for  debts,  subject  to  the  widow's  homestead. . . .  276 

absence  of  judge  during  argument  in  criminal  case  is  not 
ground  for  reversal  if  he  is  where  he  can  overhear  pro- 
ceedings and  pass  upon  possible  objections 320 

when  remarks  by  court  on  reading  instructions  are  not 
ground  for  reversal 320 

alleged  invalidity  of  gold  clause  in  mortgage  not  considered 
on  appeal  in  foreclosure  where  decree  does  not  require 
payment  in  any  particular  money 369 

reversal  by  Appellate  Court  without  remanding— effect,  as 
to  assigning  error,  where  that  court  agrees  with  the  trial 
court  upon  the  facts 404 

same — effect  where  Appellate  Court  draws  conclusions  dif- 
fering from  trial  court's,  although  case  is  tried  without 
a  jury,  on  agreed  facts 404 

failure  to  point  out  alleged  variance  between  ordinance 
and  estimate,  in  trial  court,  is  a  waiver  of  the  right  to 
raise  the  question  on  appeal 429 

a  general  objection  that  the  estimate  is  void  does  not  raise 
question  of  variance  between  estimate  and  ordinance. . .  426 

upon  remandment  with  directions  to  conform  to  opinion, 
court  should  permit  amendments,  if  it  appears  from  opin- 
ion that  grounds  of  reversal  may  thereby  be  obviated... .  477 

it  is  only  where  merits  of  a  case  are  decided  and  ultimate 
rights  of  parties  settled  that  court,  on  remandment,  may 
not  allow  amendments  and  hear  further  evidence 477 

receiver  for  rents  and  profits  in  foreclosure  cannot  appeal 
from  order  of  court  merely  directing  to  whom  he  shall 
pay  the  surplus  in  his  hands  532 

objection  that  counsel  made  improper  remarks  not  consid- 
ered on  appeal,  if  no  objection  was  made  in  trial  court 
or  any  ruling  obtained 536 

confirmation  of  master's  report  is  conclusive  of  findings  of 
fact  if  no  exceptions  were  filed  after  the  master's  over- 
ruling of  the  objections 540 

one  whose  property  was  not  included  in  judgment  of  con- 
firmation cannot  bring  error  or  join  with  others  whose 
property  was  included 560 
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Supreme  Court  will  not  examine  the  record  to  ascertain 

whether  Appellate  Court's  recital  of  facts  is  sustained. .  562 
Supreme  Court  may  inquire  whether  the  Appellate  Court's 

judgment  is  justified  in  law  by  the  facts  recited 562 

when  general  objection  will  not  raise  specific  question  for 

consideration  on  appeal 582 

mere  withdrawal  of  improper  question  after  answer  does 

not  cure  prejudice  from  such  answer 585 

it  is  error  for  the  court  to  express  opinions  on  questions  of 

fact  in  presence  of  jury 585 

when  court's  remarks  before  jury  are  g'round  for  reversal.  585 

APPEARANCE. 

general  appearance  in  a  proceeding  to  sell  for  taxes  cures 
defects  in  application  for  judgment 542 

a  special  appearance  must  be  limited  to  matters  of  juris- 
diction   542 

ASSIGNMENTS.— See  VOLUNTARY  ASSIGNMENTS. 

when  wife  is  estopped  to  claim  that  her  asslg^nment  of  in- 
surance policy  to  the  bank  to  secure  husband's  debt  is 
released  by  bank's  action  in  renewing  husband's  notes. . .     39 

under  act  of  1883,  concerning  assessment  companies,  an 
assignment  of  a  benefit  certificate  was  valid  though  the 
assignee  had  no  insurable  interest  in  member's  life 202 

under  act  of  1883  member  of  benefit  society  may  change  his 
beneficiary  by  assigning  certificate,  in  the  absence  of  any 
objection  by  the  society 202 

when  assignee  of  certificate  issued  by  benefit  society  is  en- 
titled to  recover,  as  against  heirs  of  deceased  member. .  203 

ASSUMPSIT. 

one  for  whose  benefit  a  contract  is  made  may  bring  assump- 
sit in  his  own  name  though  contract  is  under  seal 140 

BAILMENTS. 

one  engaged  in  the  business  of  towing  is  not  a  common  car- 
rier, in  the  sense  that  he  has  a  specific  lien  for  transpor- 
tation charges 107 

one  engaged  in  towing  is  a  bailee  and  has  a  bailee's  lien  for 
transportation  charges  while  he  retains  the  goods 107 

bailee's  lien  extends  to  all  goods  delivered  under  one  con- 
tract, though  delivered  in  separate  parcels  and  at  differ- 
ent times 107 

one  towing  lumber  raft  does  not  lose  lien  for  towage  by  de- 
livering part  of  raft,  though  owner,  by  sale,  prevents  the 
delivery  of  the  other  portion 107 
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BAILMENTS.  —Continued/  page. 

bailee's  lien  is  not  defeated  by  delay  in  enforcing:  payment 
for  each  delivery  under  entire  contract  in  order  to  ac- 
commodate the  bailor 107 

when  bailee's  lien  is  not  waived,  as  against  bailor's  vendee, 
by  filing  claim  against  insolvent  bailor's  estate 107 

equity  has  jurisdiction  of  bill  to  establish  bailee's  lien  when 
insolvent  bailor's  vendee  is  threatening  to  take  forcible 
possession  of  goods  held  by  bailee   107 

when  proceeding  to  establish  a  lien  for  towage  on  lumber 
raft  is  cognizable  by  a  court  of  equity  and  not  the  subject 
of  admiralty  jurisdiction 108 

BANKS. 

when  wife  is  estopped  to  claim  that  her  assignment  of  an 
insurance  policy  to  bank  to  secure  husband's  debt  is  re- 
leased by  bank's  action  in  renewing  husband's  note 39 

when  contract  by  bank  to  re-purchase  bonds  at  a  fixed  time 
in  the  future  is  not  an  option  contract  but  a  valid  con- 
tract of  sale  and  re-purchase 86 

receiver  of  bank  cannot  disregard  bank's  fixed  obligations 
under  valid  contract  of  sale  and  re-purchase 85 

when  judgment  against  insolvent  national  bank  is  in  proper 
form 85 

directors  of  incorporated  national  bank  are  not  liable  as 
partners  on  lease  executed  for  banking  rooms,  where  no 
certificate  from  the  comptroller  is  ever  received 404 

directors  of  incorporated  national  bank  leasing  banking 
rooms  without  having  certificate  of  comptroller  are  liable 
on  their  implied  warranty  of  power  to  make  the  lease. . .  404 

when  carrier  is  not  estopped  to  contradict  bill  of  lading  is- 
sued to  bank,  although  the  latter  advanced  money  on  the 
strength  of  the  transaction 606 

BENEFIT  SOCIETIES. 

dues  collected  by  treasurer  of  local  lodge  of  a  foreign  cor- 
poration, but  not  paid  over,  belong  to  the  local  members, 
where  head  lodge  is  not  authorized  to  act  in  Illinois 67 

judgment  creditor  of  foreign  insurance  corporation  not  au- 
thorized to  act  in  Illinois  cannot  maintain  garnishment 
against  local  lodge  treasurer  in  Illinois 67 

the  act  of  1893  does  not  apply  to  certificates,  or  assignments 
thereof,  issued  by  society  before  its  re-organization  un- 
der such  act 202 

under  the  act  of  1883  an  assignment  of  a  certificate  was 
valid  although  the  assignee  had  no  insurable  interest  in 
the  assignor's  life 202 
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member  of  benefit  society  organized  under  the  act  of  1883 
may  chang-e  beneficiary  by  assignment  of  certificate,  in 
absence  of  objection  by  the  society 202 

society  cannot  curtail  member's  right  to  change  benefi- 
ciary by  assignment  by  inserting  conditions  in  its  written 
approval  of  such  assignment 202 

when  assignee  of  benefit  certificate  is  entitled  to  recover 
as  against  heirs  of  deceased  assignor 203 

construction  of  provision  of  benefit  certificate  limiting  the 
right  of  recovery  by  assignee  of  certificate  to  the  value 
of  the  interest  proven  by  him 2I&3 

BILLS  AND  NOTES. 

affidavit  of  genuineness  of  signature  to  judgment  note  may 
be  made  any  time  after  the  signing,  w^hether  the  note  is 
due  or  not 182 

what  not  fraud  in  procuring  execution  of  warrant  of  attor- 
ney to  confess  judgment 183 

suit  on  purchase  price  note— what  facts  need  not  be  alleged 
in  plea  setting  up  defense  of  breach  of  covenant  against 
encumbrance 241 

obligation  to  pay  purchase  price  notes  and  covenant  to  con- 
vey free  from  encumbrances  are  dependent,  concurrent 
conditions 241 

plea,  in  suit  on  note,  designed  to  set  up  alteration,  should 
allege  that  alteration  took  place  after  note  was  executed 
by  all  makers  and  delivered 449 

BILLS  OP  EXCEPTION. 

amendment,  after  term,  to  bill  of  exceptions  already  filed 
must  be  based  on  some  minute  or  memorial  paper,  and 
not  on  affidavit  of  counsel 218 

BILLS  OP  LADING. 

a  bill  of  lading,  in  so  far  as  it  is  a  receipt  for  goods,  may 
be  contradicted  by  parol  evidence 50C 

carrier  may  defend  suit  for  failure  to  deliver  as  per  bill  of 
lading  by  showing  that  the  goods  were  received  from  an- 
other party  and  delivered  as  billed  by  him 506 

when  carrier  is  not  estopped  to  contradict  a  bill  of  lading 
issued  to  bank,  though  the  latter  advanced  money  on  the 
strength  of  the  transaction 506 

BOARDS  OP  REVIEW. 

board  of  review  of  Cook  county  organized  under  Revenue 
act  of  1898  had  no  power  to  review  assessments  for  1898 
at  its  meeting  in  January,  1899 348 
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BURNT  RECORDS.  PAGE, 

a  will  involving  the  title  to  real  estate  is  within  the  scope 

of  the  Burnt  Records  act 434 

what  evidence  admissible  to  establish  fact  of  testacy  where 

will  and  record  of  probate  are  destroyed  by  fire 434 

defendant  to  burnt  records  proceeding  who  files  cross-bill 

claiming  title  under  tax  deeds  has  the  burden  of  proving 

validity  of  his  deeds 455 

CARRIERS.— See  RAILROADS. 

one  engaged  in  the  business  of  towing  is  not  a  common  car- 
rier, in  the  sense  that  he  has  a  specific  statutory  lien  for 
transportation  charges 107 

passenger  going  upon  platform  of  street  car  after  conduc- 
tor has  called  the  next  street  is  justified  in  attempting  to 
alight  when  the  car  stops 187 

a  delivery  of  goods  to  carrier  is  a  constructive  delivery  to 
consignee,  in  absence  of  specific  billing  directions  differ- 
ing from  ordinary  usage 506 

delivery,  to  carrier,  of  goods  consigned  without  restriction 
vests  property  therein  in  the  consignee,  subject  to  con- 
signor's right  of  stoppage  in  transitu 506 

purchasing  agent  shipping  goods  to  his  principal,  as  con- 
signee, cannot  exercise  the  right  of  stoppage  in  transitu 
in  order  to  give  third  person  a  lien 506 

when  carrier  is  not  liable  on  common  counts  for  failure  to 
deliver  as  per  bill  of  lading 506 

a  bill  of  lading,  in  so  far  as  it  is  a  receipt  for  goods,  may 
be  explained  or  contradicted  by  parol  evidence 506 

carrier  may  defend  suit  for  failure  to  deliver  as  per  bill 
of  lading  by  showing  that  the  goods  were  received  from 
another  party  and  delivered  as  billed  by  him    506 

when  carrier  is  not  estopped  to  contradict  bill  of  lading 
issued  to  bank,  though  the  bank  advanced  money  on  the 
strength  of  the  transaction 506 

CHANCERY.— See  EQUITY;  PRACTICE. 

CHURCHES.— See  CORPORATIONS. 

CIRCUMSTANTIAL  EVIDENCE.— See  EVIDENCE. 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

COLLATERAL  ATTACK. 

decree  is  not  open  to  collateral  attack  upon  the  ground  the 

complainant  was  not  entitled  to  bring  suit 46 

a  decree  cannot  be  collaterally  attacked  for  mere  irregu- 
larities   46 
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COLOR  OF  TITLE.                                                                           PAGE, 
master's  deed  is  color  of  title  thoug^h  it  has  no  seal 330 

COMITY.— See  CONFLICT  OF  LAWS. 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

COMMONS  OF  CAHOKIA. 

northern  boundary  of  commons  of  Cahokia  is  as  located  by 
United  States  survey  No.  769,  and  is  not  the  River  L'Abbe.  473 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFIDENCE  GAMES. 

inducing"  a  man  to  bet  on  dice,  and  taking-  his  pocket-book 
and  money  from  his  pocket  for  the  purpose  of  betting,  is 
a  confidence  game  rather  than  robbery 199 

CONFLICT  OF  LAWS. 

a  right  of  action  accruing  under  statute  of  foreign  State  is 
enforcible  in  Illinois  unless  prohibited  by  law,  or  against 
morals,  justice  or  the  interests  of  our  citizens 132 

a  right  of  action  arising  under  foreign  statute  abrogating 
rule  of  fellow-servants  may  be  enforced  in  Illinois 132 

CONSTITUTIONAL  LAW. 

section  12  of  article  9  of  constitution,  concerning  municipal 
indebtedness,  refers  only  to  interest-bearing  indebtedness 
payable  at  a  fixed  time  in  the  future 72 

constitutional  requirement  as  to  title  of  act  is  complied 
with  if  general  terms  of  title  reasonably  include  the  sev- 
eral objects  the  act  assumes  to  effect 285 

new  act  need  not  recite  old  act  or  section  as  it  stood  prior 
to  amendment,  but  merely  as  amended 285 

act  of  1897,  authorizing  all  cities,  whether  under  general  or 
special  law,  to  assess  taxes  at  the  same  rate,  is  consti- 
tutional    285 

mode  of  assessing  taxes  and  rate  of  taxation  are  not  such 
distinct  subjects  of  legislation  as  preclude  their  being 
embodied  in  the  same  act 286 

act  of  June  6,  1891,  empowering  city  to  fix  rates  for  water 
supplied  by  water  company,  is  constitutional  and  valid..  299 

the  Mob  law  of  1887  is  a  valid  police  enactment  and  not  in 
violation  of  the  constitution 372 

the  Mob  law  of  1887  does  not  create  a  debt  against  munici- 
palities  372 

financial  condition  of  municipality  affected  by  Mob  law  of 
1887  has  no  bearing  upon  the  question  of  the  constitution- 
ality of  the  law 372 
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CONSTITUTIONAL  LAW.— Oon/inwd.  PAGE. 

in  determining  constitutionality  of  a  law  neither  its  wis- 
dom nor  its  hardships  are  considered 372 

the  act  of  1891,  for  dividingf  incorporated  towns,  is  uncon- 
stitutional  629,  611 

the  act  of  1891,  for  dividing^  incorporated  towns,  Ij  not  g^en- 
eral  because  of  its  providing-  for  its  application  to  all 
incorporated  towns  of  the  State 611 

the  act  of  1891,  for  dividing  incorporated  towns,  cannot  be 
sustained  as  providing  a  legal  method  of  division  irre- 
spective of  its'invalid  provisions 612 

CONSTRUCTION.— See  CONSTITUTIONAL  LAW. 

of  clause  1 1  of  section  27  of  article  5  of  the  School  law,  con- 
cerning change  of  school  site,  as  to  power  of  directors  to 
act  thereunder 15 

of  railroad  fire  insurance  policy,  as  to  meaning  of  clause 
"freight  cars  *  ♦  ♦  of  other  roads  ♦  *  *  for  which 
the  assured  are  or  may  be  liable" 64 

of  term  "liable,"  as  used  in  fire  policy,  as  meaning  a  condi- 
tion out  of  which  liability  may  arise,  rather  than  a  fixed 
legal  liability 64 

of  section  216  of  Revenue  act,  as  to  its  requiring  notice  to 
owner  by  purchaser,  before  taking  tax  deed,  to  specify 
the  kind  of  taxes  for  which  the  land  was  sold 72 

of  contract  by  bank  to  re-purchase  bonds  at  a  fixed  future 
time,  as  not  being  an  option  contract 85 

of  bill,  ostensibly  for  partition,  as  being  to  contest  a  will. .  103 

of  act  of  1893,  relating  to  benefit  societies,  as  to  its  not  ap- 
plying to  certificates  issued  by  society  before  re-organi- 
zation under  such  act 202 

of  provision  of  benefit  certificate  limiting  recovery  by  the 
assignee  of  certificate  to  proof  of  value  of  his  interest. .  203 

of  section  61  of  the  Practice  act,  concerning  exceptions  to 
final  judgment,  as  to  its  not  applying  to  the  assessment  of 
damages  by  the  court  after  default 212 

of  plea  in  abatement  in  suit  on  fire  policy,  as  being  open  to 
demurrer  in  stating  conclusion  of  law 212 

of  section  1  of  article  3  of  Township  Organization  act,  as 
to  duty  of  county  board  to  give  notice  of  filing  of  peti- 
tion to  create  new  town  222 

of  section  58  of  the  act  on  counties,  as  to  name  of  proposed 
town  not  being  required  to  be  filed  with  Auditor  before 
petition  to  create  town  has  been  favorably  acted  upon. .  222 

of  section  41  of  Incorporation  act,  as  operating  to  vest  title 
to  church  property  in  the  corporation 225 

section  60  of  the  Improvement  act  of  1897,  concerning  de- 
ficiency, construed  and  duties  of  the  court  explained 235 
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CONSTRUCTION.— Confinw€d.  PAGE. 

of  special  act  of  1865,  concerning  the  powers  of  trustees  of 
the  Methodist  Episcopal  Church  of  Chicago 260 

the  special  act  of  1865  does  not  take  away  from  the  trustees 
of  the  Methodist  Episcopal  Church  of  Chicago  their  for- 
mer power  to  convey  the  property  by  deed 260 

of  section  13  of  article  4  of  the  constitution,  as  to  when  its 
requirements  concerning  titles  of  acts  are  complied  with.  28o 

of  the  act  of  1897,  authorizing  cities,  whether  under  general 
law  or  special  charter,  to  assess  taxes  at  same  rate,  as  to 
its  being  constitutional 285 

deed  construed  as  not  creating  an  alternative  remainder 
by  use  of  words  "or  his  heirs" 357 

in  determining  constitutionality  of  a  law  neither  its  wis- 
dom nor  its  hardships  are  considered 372 

of  Mob  law  of  1887,  as  to  its  being  constitutional 372 

if  possible,  a  will  should  be  so  construed  as  to  give  effect  to 
all  its  parts 3S7 

alleged  repugnancy  between  clauses  of  will  cannot  be  sus- 
tained if  construction  insisted  upon  as  grounding  repug- 
nancy would  render  one  clause  void 387 

in  construing  a  will,  court  may  consider  alienage  of  bene- 
ficiaries and  indulge  presumption  that  testator  knew  the 
effect  of  the  alien  laws  of  the  State 387 

will  construed,  and  doctrine  of  equitable  conversion  ap- 
plied to  real  estate  left  to  aliens  under  directions  to  con- 
vert it  into  personal  property 388 

word  "necessary,"  as  used  in  Horse  and  Dummy  Railroads 
act  with  reference  to  condemnation,  means  "expedient," 
"reasonably  convenient"  or  "useful  to  the  public" 477 

distinction  between  general  and  special  laws 611 

special  acts  of  1867  and  18{)9  construed,  with  reference  to 
their  effect  upon  the  legal  status  of  the  town  Of  Cicero. .  611 

of  act  of  1891,  providing  for  dividing  incorporated  towns, 
as  to  its  being  unconstitutional 611 

when  law  cannot  be  upheld  as  to  one  of  its  objects  though 
invalid  as  to  the  other 611 

CONTRACTS.— See  BAILMENTS. 

when  contract  by  bank  to  re- purchase  bonds  at  a  fixed  fu- 
ture time  is  not  an  option  contract 85 

receiver  cannot  disregard  insolvent's  fixed  obligations  un- 
der a  contract  of  conditional  sale  entered  into  by  both 
parties  in  good  faith  85 

when  promise  for  benefit  of  third  party  is  founded  upon  suf- 
ficient consideration 122 

third  party  uiTiy  enforce  a  promise  made  for  her  benefit, 
where  the  promise  is  based  upon  sufficient  consideration.  123 
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third  party  for  whose  benefit  contract  is  made  may  bring 
suit  in  his  own  name  though  contract  is  under  seal 140 

purchaser  of  property  who  agrees  to  pay  the  encumbrance 
thereon  as  part  of  the  consideration  is  personally  liable 
to  the  holder  of  the  encumbrance 140 

agreement  by  grantee  to  pay  encumbrance  does  not  release 
mortgagor  unless  the  mortgagee  has  agreed  to  look  solely 
to  the  grantee  for  payment 140 

an  obligation  to  pay  purchase  price  notes  and  a  covenant 
to  convey  free  from  encumbrance  are  dependent,  concur- 
rent conditions 241 

vendee's  notice  of  encumbrance  does  not  release  vendor's 
covenant  to  convey  free  from  encumbrance 241 

when  street  railway  ordinance  constitutes  a  contract  fixing 
an  equivalent  for  assessments  for  paving  and  precluding 
further  assessment 339 

a  mortgagor  would  not  be  relieved  from  payment  in  some 
kind  of  legal  tender  even  if  gold  clause  in  mortgage  were 
assumed  to  be  void 369 

facts  under  which  bank  directors  are  liable,  in  an  action 
ex  contractu,  upon  their  implied  warranty  of  authority  to 
enter  into  lease  for  banking  rooms 404 

assignee  for  creditors  is  personally  liable  on  contracts  for 
goods  furnished  estate,  in  absence  of  contrary  provision.  420 

personal  liability  of  assignee  on  contracts  for  the  estate 
does  not  depend  upon  whether  the  charge  thereunder  is 
a  proper  claim  against  the  estate 420 

filing  petition  against  estsCte  for  goods  furnished  under  a 
contract  with  assignee  does  not  tend  to  show  an  agree- 
ment not  to  hold  the  assignee  personally  liable 420 

ordinance  fixing  water  rates  of  corporation  for  thirty  years 
is  not  a  contract  binding  city  to  recognize  such  rates  as 
reasonable  for  the  full  period 299,  571 

one  contracting  to  take  water  at  fixed  rate  does  not  agree 
t9  pay  such  rate  after  the  reasonable  reduction  thereof 
by  city  ordinance 572 

CONVEYANCES.— See  DEEDS;  MORTGAGES. 

CORPORATIONS.— See    STREET    RAILWAYS;     MUNICIPAL 
CORPORATIONS, 
foreign  corporation  cannot  collect  money  in  Illinois  unless 
it  has  complied  with  the  laws  prescribing  the  terms  upon 

which  it  may  do  business  here 57 

dues  or  assessments  collected  by  treasurer  of  a  local  insur- 
ance order,  but  not  paid  over,  belong  to  the  lodge  mem- 
bers, where  head  lodge  is  not  authorized  to  act  in  Illinois.    57 
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CORPORATIONS.— Con/iTiued  PAGE. 

judgment  creditor  of  foreig^n  insuraDce  corporation  not  au- 
thorized to  act  in  Illinois  cannot  maintain  garnisfament 
against  a  local  lodge  treasurer  in  Illinois 57 

garnishment  laws  apply  to  corporations  as  well  as  persons.    57 

incorporation  of  religious  society  vests  title  to  trust  prop- 
erty in  the  corporation. 225 

the  trustees  of  a  religious  corporation  may,  to  the  extent 
provided  by  statute,  mortgage  property  formerly  held  in 
trust  for  use  of  members  of  the  society 225 

the  mortgagee  of  property  of  religious  corporation  is  not 
charged  with  notice  of  secret  usage  requiring  consent  of 
annual  conference  to  the  mortgage 226 

trustees  of  religious  corporation  are  presumed  to  have  the 
usual  statutory  power  to  mortgage  church  property  when 
directed  by  congregation 226 

on  foreclosure  of  mortgage  given  by  trustees  of  religious 
corporation,  equity  will  consider  evidence  of  intention  to 
bind  the  corporation  and  not  the  trustees 226 

mortgagee  of  church  property  is  not  bound  to  take  notice 
of  theological  differences  between  different  factions  of 
the  congregation 226 

buildings  of  religious  corporation  must  be  devoted  to  the 
purposes  of  the  corporation 260 

a  religious  corporation  cannot  erect  an  office  building  or 
lease  its  ground  for  that  purpose 260 

construction  of  special  act  of  1865,  concerning  the  Metho- 
dist Episcopal  Church  of  Chicago 260 

the  special  act  of  1865  does  not  take  away  from  the  trus- 
tees of  the  Methodist  Episcopal  Church  of  Chicago  their 
former  power  to  convey  the  property  by  deed 260 

provisions  of  Incorporation  act  are  part  of  the  charter  of 
all  corporations  existing  thereunder 299 

by  organizing  under  the  general  act,  corporation  agrees,  as 
provided  in  section  9  of  the  act,  to  submit  to  legislative 
regulations  and  provisions 299 

by  section  9  of  Incorporation  act  the  legislature  reserves 
the  right  to  regulate  rates  at  which  corporation  shall 
supply  water  to  public 299 

act  of  June  6,  1891,  authorizing  city  to  fix  water  rates,  is 
constitutional  and  valid 299 

water  company  organized  under  the  general  law  is  a  qtvasi 
public  corporation,  and  is  subject  to  legislative  regulation 
as  to  water  rates 571 

power  of  city  to  regulate  water  rates  is  a  continuing  one, 
which  may  be  exercised  from  time  to  time,  as  changed 
conditions  render  former  rates  unreasonable 571 
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CORPORATION  S.—Conthmed,                                                       PAGE, 
street  railway  company  is  a  qvMsi  public  corporation  owing 
a  duty  to  the  public  not  to  charge  unreasonable  fares  and 
to  avoid  unjust  discrimination 594 

COSTS. 

cost  of  proceedings  to  foreclose  lien  for  drainage  assess- 
ment must  be  taxed  against  the  land  subjected  to  the  lien.  254 

CO-TENANCY. 

bar  of  twenty  year  statute  may  become  effective  as  against 

co-tenants  of  one  in  possession 435 

exclusive,  adverse  possession  by  one  co-tenant  for  twenty 

years  ousts  other  co-tenants  under  no  disability 435 

COUNTY  BOARDS. 

power  to  divide  towns  under  township  organization  rests 

with  the  county  boards  by  delegation 631 

if  petition  to  divide  unincorporated  town  is  suflBcient  and 

statutory  requirements  are  satisfied  county  board  must 

grant  prayer  of  petition 631 

action  of  county  board  on  petition  to  divide  unincorporated 

town  is  ministerial,  and  not  discretionary 631 

ministerial  acts  of  the  county  board  may  be  controlled  by 

mandamus '. 631 

COURTS.— See  EQUITY;  JURISDICTION. 

Appellate  Court's  opinion  is  not  a  record  upon  which  error 
can  be  assigned 122 

county  court's  judgment,  on  final  settlement  between  the 
executor  and  beneficiary  or  guardian  and  ward,  may  be 
impeached  in  equity  for  fraud 160 

power  of  court  to  set  aside  its  judgment  by  confession  is  an 
equitable  one 182 

court  should  not  set  aside  judgment  by  confession  for  mere 
irregularities  unless  a  good  defense  is  shown- 182 

if  judgment  by  confession  is  apparently  unjust,  court  may 
open  it  and  permit  it  to  stand  as  security  until  the  case 
can  be  heard —  182 

Appellate  Court  cannot  entertain  appeal  necessarily  in- 
volving decision  of  constitutional  question 258 

when  appeal  involves  a  constitutional  question 258 

upon  remandment  with  directions  to  conform  to  opinion, 
court  should  permit  amendments,  if  it  appears  from  the   - 
opinion  that  grounds  of  reversal  may  thereby  be  obviated  477 

it  is  only  where  merits  of  case  are  decided  and  ultimate 
rights  of  parties  settled  that  court,  on  remandment,  may 
not  allow  amendments  and  hear  further  evidence 477 
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jurisdiction  of  court  in  a  proceedings  to  foreclose  tax  lien 
does  not  end  with  the  decree  of  sale 503 

as  long-  as  case  is  pending,  court  may  approve  deed  under 
decree  of  sale  for  tax  lien  and  put  purchaser  in  posses- 
sion, if  there  has  been  proper  notice  and  demand 503 

in  orig"inal  mandamus  Supreme  Court  may  refuse  to  allow 
an  issue  of  fact  to  be  made  after  the  case  has  been  sub- 
mitted on  demurrer  to  the  petition   595 

COVENANTS. 

what  facts  need  not  be  alleged  in  plea  setting"  up  breach 
of  covenant  against  encumbrances  in  suit  on  purchase 
price  note 241 

an  obligation  to  pay  purchase  price  notes  and  a  covenant 
to  convey  free  from  encumbrance  are  dependent,  concur- 
rent conditions 241 

an  ice-cutting  privilege  is  an  easement  within  the  opera- 
tion of  a  covenant  against  encumbrances 241 

vendee's  notice  of  encumbrance  does  not  release  grantor's 
covenant  to  convey  free  from  encumbrance 241 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

verdict  of  conviction  not  lightly  disturbed  t)n  appeal,  as 
not  sustained  by  the  evidence  19 

evidence  reviewed  an.d  held  sufficient  to  sustain  conviction 
for  manslaughter 19 

when  circumstantial  evidence  of  manslaughter  is  not  over- 
come by  evidence  offered  to  establish  the  theory  of  acci- 
dental death 19 

testimony  of  alleged  wife  is  competent  in  a  criminal  case 
upon  uncontradicted  proof  that  accused  had  a  wife  living 
when  ceremony  with  witness  took  place 37 

when  affidavit  for  new  trial  in  criminal  case  is  insufficient 
in  not  showing  due  diligence 176 

if  accused  is  unable  to  ascertain  name  of  important  wit- 
ness he  should  ask  a  continuance,  and  cannot  wait  and 

urge  such  inability  as  ground  for  new  trial 176 

-  evidence  reviewed  and  held  sufficient  to  sustain  conviction 
for  forging  a  bond 176 

inducing  a  man  to  bet  on  dice,  and  taking  his  pocket-book 
and  money  from  his  pocket  for  the  purpose  of  betting,  is 
a  confidence  game  rather  than  robbery 199 

when  conversations  not  in  the  presence  of  the  accused  are 
competent 199 

court  need  not  repeat  same  instruction  for  both  parties. . .  320 
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when  motion  to  quash  indictment  on  ground  that  it  charges 
two  distinct  offenses  is  properly  overruled 320 

time  at  which  State  must  elect  on  which  counts  it  will  pro- 
ceed rests  in  court's  discretion 320 

what  evidence  competent  on  trial  for  larceny  and  embez- 
zlement  320 

absence  of  judge  during  argument  is  not  reversible  error  if 
he  is  in  adjoining  room  where  he  can  overhear  proceed- 
ings and  pass  upon  possible  questions     320 

when  remarks  by  court  before  jury  on  reading  instructions 
are  not  ground  for  reversal 320 

DAMAGES. 

a  general  averment  in  a  declaration  for  negligence  covers    " 
damages  necessarily  resulting  from  act  complained  of...  187 

to  authorize  damages  for  medical  aid  in  a  personal  injury 
suit  it  is  sufficient  if  proof  shows  plaintiff  is  liable  for  the 
bills,  even  though  he  has  not  paid  them 536 

DEBTOR  AND  CREDITOR. 

householder's  homestead  is  not  a  mere  right  of  occupancy, 
but  is  the  lot  of  ground  occupied  by  his  residence 276 

premises  not  exceeding  $1000  in  value  cannot  be  sold  for 
debts,  subject  to  the  widow's  homestead 276 

widow's  consent  to  a  sale  of  premises  for  debts,  subject  to 
her  homestead,  does  not  validate  the  sale 276 

an  assignee  in  voluntary  assignment  is  a  trustee  for  the  in- 
solvent's creditors 420 

assignee  for  creditors  is  personally  liable  on  contracts  for 
goods  furnished  the  estate,  in  the  absence  of  express  con- 
trary provision 420 

the  personal  liability  of  an  assignee  on  contracts  for  the 
estate  does  not  depend  upon  whether  the  charge  there- 
under is  a  proper  claim  against  the  estate 420 

filing  a  petition  against  estate  for  goods  furnished  on  con- 
tract with  assignee  does  not  tend  to  show^  an  agreement 
not  to  hold  assignee  liable  420 

receipt  of  dividend  from  estate  on  a  claim  for  goods  fur- 
nished under  contract  with  assignee  does  not  estop  claim- 
ant from  asserting  assignee's  liability 420 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS. 

an  unborn  child  cannot  take  a  present  grant  by  deed 9 

a  deed  cannot  be  said  to  have  been  delivered  to  a  grantee 
who  was  born  and  who  died  while  the  deed  remained  in 
the  grantor's  possession 9 
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effect  where  one  grantee  is  in  being  and  the  others  unborn.      9 

master's  deed  is  color  of  title  though  it  has  no  seal 330 

what  not  a  material  alteration  of  deed 330 

rules  governing  vesting  of  real  estate  apply  generally  to 
personal  property  resulting  from  conversion  of  real  es- 
tate under  terms  of  trust  deed 357 

when  word  "heirs"  is  one  of  limitation  and  not  of  purchase.  357 
deed  construed  as  not  creating  an  alternative  remainder 

by  use  of  words  "or  his  heirs" 357 

a  grantor  remaining  in  possession  is  not  estopped  to  acquire 

title  adverse  to  grantee  by  limitation 554 

the  relation  of  grantor  and  grantee  may  be  denied  by  overt 
acts  of  possession,  without  express  notice  to  grantee  of 

repudiation  of  deed 554 

grantee  is  bound  to  take  notice  of  grantor's  continued  ad- 
verse possession 554 

DEFINITIONS. 

an  equitable  conversion  is  a  change  of  real  property  into 
personal,  or  personal  property  into  real  estate,  which  ex- 
ists only  by  intendment  of  equity  388 

DELIVERY.— See  DEEDS. 

DEMURRER.— See  PLEADING. 

DIVISION  OF  TOWNS.— See  MUNICIPAL  CORPORATIONS. 

DRAINAGE, 

lien  for  unpaid  drainage  assessment  may  be  foreclosed  in 
equity  under  section  253  of  the  Revenue  act 254 

in  foreclosing  lien  for  forfeited  drainage  assessment  court 
cannot  increase  amount  allowed  by  jury  for  repairs 2.34 

cost  of  proceedings  to  foreclose  a  lien  for  drainage  assess- 
ment must  be  taxed  against  land  subjected  to  the  lien. . .  254 

city  organized  under  general  law  may  create  a  drainage 
district  independently  of  the  Drainage  act  of  1885 499 

when  property  not  abutting  on  main  line  of  sewer  may  be 
assessed  for  the  improvement 4I>9 

drainage  assessment  for  improvement  constructed  under 
the  general  City  and  Village  act  may  be  divided  into  in- 
stallments  499 

EASEMENTS. 

an  easement  of  travel  in  a  private  alley  does  not  include 
the  right  to  have  electric  light  poles  erected  and  wires 
strung  without  consent  of  owner  of  fee 29 
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EASEMENTS.— Continued.  PAGE. 

erection  of  electric  light  poles  and  stringing  of  wires  in  a 
private  alley  constitute  additional  servitude,  for  which 
owner  of  fee  is  entitled  to  compensation 29 

a  perpetual  ice-cutting  privilege  is  an  easement  within  a 
covenant  to  convey  free  from  encumbrances 241 

EJECTMENT. 

plaintiff  in  ejectment  must  ordinarily  trace  title  from  gov- 
ernment or  from  a  source  shown  by  affidavit  to  be  com- 
mon with  the  title  claimed  by  defendant 218 

plaintifiP  relying  on  proof  of  twenty  years'  adverse  posses- 
sion need  not  trace  title  to  the  government  to  recover...  330 

outstanding  title  barred  at  commencement  of  ejectment 
suit  does  not  defeat  plaintiff's  right  of  recovery 330 

when  survey  is  admissible  to  explain  plat  473 

northern  boundary  of  commons  of  Cahokia  is  as  located  by 
United  States  survey  No.  759,  and  is  not  the  River  L'Abbe.  473 

when  statement  by  witness  as  to  who  is  "in  possession"  or 
"control"  of  property  in  suit  is  not  a  mere  opinion 553 

declarations  of  ownership  by  one  in  actual  possession  are  . 
admissible  to  explain  title  claimed,  though  not  accom- 
panying particular  acts  of  dominion 553 

proof  of  reputed  ownership  is  admissi"ble  to  establish  noto- 
riety of  possession 553 

grantor  remaining  in  possession  may  acquire  title  against 
grantee  by  limitation 554 

the  relation  of  grantor  and  grantee  may  be  denied  by  overt 
acts  of  possession,  without  express  notice  to  grantee  of 
repudiation  of  deed 554 

a  grantee  is  bound  to  take  notice  of  grantor's  continued 
adverse  possession 554 

ELECTIONS. 

provision  of  School  law  concerning  change  of  school  site 
merely  empowers  directors  to  call  an  election  submitting 
question  of  change  of  site  to  the  electors 15 

fact  that  new  site  chosen  for  school  is  not  on  a  public  high- 
way does  not  authorize  directors  to  annul  the  election 
and  call  another  to  vote  on  retaining  old  site 15 

EMBEZZLEMENT.— See  CRIMINAL  LAW. 

EMINENT  DOMAIN. 

word  "necessary,"  as  used  in  Horse  and  Dummy  Railroads 
act  with  reference  to  condemnation,  means  "expedient," 
"reasonably  convenient"  or  "useful  to  the  public" 477 

facts  under  which  street  railway  may  leave  highway  and 
condemn  a  right  of  way  over  private  property 477 
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EQUITABLE  CONVERSION.  page. 

an  equitable  conversion  is  a  chanpe  of  real  property  into 
personal,  or  personal  property  into  real  estate,  which  ex- 
ists only  by  intendment  of  equity 388 

instance  of  application  of  doctrine  of  equitable  conversion 
to  real  estate  of  testator,  thereby  enabling  alien  benefi- 
ciaries to  take  as  legatees 388 

EQUITY. 

equity  may  entertain  bill  by  owner  of  fee  in  private  alley^  to 
compel  removal  of  electric  light  poles  and  wires  erected 
therein  without  his  consent 29 

when  administrator  may  ask  for  construction  of  will  and 
appointment  of  trustee  to  sell  real  estate 130,     -16 

equity  will  enjoin  highway  commissioners  from  digging  an 
unnecessary  ditch  solely  to  benefit  one  land  owner  at  the 
expense  of  another 96 

a  defendant  in  equity  cannot  avail  himself  of  those  de- 
fenses which  appear  in  evidence  but  which  are  not  pre- 
sented by  the  pleadings 96 

county  court's  judgment  on  final  settlement  between  an  ex- 
ecutor and  beneficiary  or  guardian  and  ward  may  be  im- 
peached in  equity  for  fraud 160 

equity  will  not  enjoin  an  appeal  where  the  facts  alleged  in 
the  bill  and  admitted  by  demurrer  show  that  the  appeal 
is  void,  as  without  jurisdiction 169 

on  foreclosure  of  mortgage  given  by  trustees  of  a  religious 
corporation,  equity  will  consider  evidence  of  intention  to 
bind  the  corporation  and  not  the  trustees 226 

lien  for  drainage  assessment  may  be  foreclosed  in  equity 
under  section  253  of  Revenue  act 254 

on  foreclosing  a  lien  for  drainage  assessment  court  cannot 
increase  amount  allowed  by  jury  for  repairs 254 

when  specific  performance  cannot  be  decreed 295 

benefit  from  making  improvements  on  one  tract  of  land 
does  not  inure  to  a  detached  tract  claimed  to  be  included 
in  the  oral  contract  to  convey 295 

equity  regards  that  as  done  which  ought  to  be  done 388 

an  equitable  conversion  is  a  change  of  real  property  into 
personal,  or  personal  property  into  real  estate,  existing 
by  intendment  of  equity 388 

when  equity  will  apply  doctrine  of  equitable  conversion  to 
testator's  real  estate,  thereby  enabling  aliens  to  take  as 
legatees  of  personal  property 388 

confirmation  of  master's  report  is  conclusive  of  findings  of 
fact  if  no  exceptions  were  filed  after  the  master's  over- 
ruling of  the  objections 510 
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ESTOPPEL.  PAGE. 

when  wife  is  estopped  to  claim  that  her  assigrnment  of  an 
insurance  policy  to  bank  to  secure  husband's  debt  is  re- 
leased by  bank's  action  in  renewing  notes v  •  ••    39 

when  defendant  is  estopped  to  question  jurisdiction  of  court 
of  equity  in  proceeding"  to  enforce  bailee's  lien 107 

receipt  of  dividend  from  estate  on  claim  for  goods  furnished 
under  a  contract  with  assignee  does  not  estop  claimant 
from  holding  assignee  personally  liable  420 

when  supplemental  bill  is  not  lis  pendois  and  the  matters 
adjudicated  thereunder  not  res  judicata  as  to  complain- 
ant's grantee  455 

when  carrier  is  not  estopped  to  contradict  bill  of  lading 
issued  to  bank,  though  the  latter  advanced  money  on  the 
strength  of  the  transaction 506 

a  grantor  remaining  in  possession  is  not  estopped  to  ac- 
quire title  adverse  to  grantee  by  limitation 654 

when  street  railway  company  is  estopped  to  deny  charge 
of  unjust  discrimination 594 

petitioning  county  court  to  permit  assignee  to  continue 
insolvent's  business  does  not  estop  petitioner  from  as- 
serting assignee's  liability  for  goods  furnished 626 

EVIDENCE. 

evidence  reviewed  and  held  sufficient  to  sustain  conviction 
for  manslaughter 19 

when  circumstantial  evidence  of  manslaughter  is  not  over-     • 
come  by  evidence  offered  to  show  accidental  death 19 

notes  in  evidence  on  foreclosure  are  prima  facie  sufficient 
evidence  to  authorize  master  to  find  whether  they  are 
the  ones  secured  and  the  amount  due  thereon 28 

testimony  of  alleged  wife  is  competent  in  a  criminal  case 
upon  uncontradicted  proof  that  accused  had  a  wife  living 
when  ceremony  with  witness  was  performed 37 

record  of  proceedings  of  town  auditors  is  the  best  evidence 
of  claims  allowed,  and  id,  as  to  such  claims,  evidence  of 
an  account  stated 73 

will  and  inventory  are  admissible  in  an  action  on  common 
counts  based  on  a  parol  contract  made  in  consideration 
of  the  will 122 

the  identity  of  mortgage  assumed  may  be  shown  by  parol, 
where  the  encumbrance  assumed  by  purchaser  of  several 
tracts  is  stated  in  a  lump  sum  140 

what  facts  show  intentional  fraud  by  guardian  on  final  set- 
tlement with  ward »   160 

evidence  reviewed  and  held  sufficient  to  sustain  conviction 
for  forging  a  bond 176 
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EVIDENCE.— Coi?/«M«ed.  ,  page. 

what  facts  do  not  show  fraud  in  obtaining  the  execution  of 
a  warrant  of  attorney  to  confess  judgment 183 

fact  of  communication  of  fire  by  locomotive  may  be  shown 
by  circumstantial  evidence 192 

what  will  not  justify  inference  that  fire  was  burning"  in  pri- 
vate house  which  might  have  been  communicated  to  the 
plaintiffs  property 192 

fires  by  locomotives — when  not  error  to  permit  witness  to 
give  conclusion  as  to  origin  of  fire 192 

when  conversations  not  in  presence  of  accused  are  admis- 
sible against  him 199 

on  foreclosure  of  mortgage  given  by  trustees  of  religious 
corporation,  equity  will  consider  evidence  of  intention 
to  bind  the  corporation  and  not  the  trustees 226 

when  evidence  does  not  warrant  specific  performance  of  an 
oral  contract  to  convey  land 295 

when  evidence  is  competent  on  trial  for  larceny  and  em- 
bezzlement, though  it  tends  to  show  that  the  accused  was 
also  guilty  of  another  offense  320 

plaintiff  in  ejectment  relying  on  proof  of  twenty  years*  ad- 
verse possession  need  not  trace  title  to  the  government .  330 

master's  deed  is  color  of  title  although  it  has  no  seal 330 

tax  receipts  omitting  township  and  range  are  not  sufficient 
to  show  payment,  where  the  omission  is  not  supplied  by 
extrinsic  evidence 330 

filing  a  petition  against  estate  for  goods  furnished  under 
contract  with  assignee  does  not  tend  to  show  an  agree- 
ment not  to  hold  assignee  personally  liable 420 

what  evidence  will  establish  fact  of  testacy  where  will  and 
record  of  probate  proceedings  are  destroyed  by  fire 435 

declarations  by  one  in  possession  are  admissible  to  show 
title  claimed,  though  adverse  parties  sue  as  heirs 435 

proof  of  twenty  years'  adverse  possession  under  the  statute 
is  a  bar,  though  no  proof  of  muniment  of  title  is  made  . .  435 

evidence  having  no  tendency  other  than  to  sustain  alle- 
gations of  plea  which  has  been  held  bad  on  demurrer  is 
properly  denied  admission .' 449 

defendant  to  burnt  records  proceeding  who  files  cross-bill 
claiming  title  under  tax  deeds  has  the  burden  of  proving 
validity  of  his  deeds  455 

when  survey  is  admissible  to  explain  plat 473 

a  bill  of  lading,  in  so  far  as  it  is  a  receipt  for  goods,  may 
be  contradicted  by  parol    506 

carrier  may  defend  suit  for  failure  to  deliver  as  per  bill  of 
lading  by  showing  that  the  goods  were  received  from  an- 
other party  and  delivered  as  billed  by  him 506 
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EVIDENCE.— Con^mwed.  page. 

upon  application  for  sale  for  taxes,  parol  evidence  relating" 
to  publication  of  delinquent  list  is  admissible 542 

when  inference  from  facts  is  not  a  mere  opinion 553 

declarations  of  ownership  by  one  in  actual  possession  are 
admissible  to  explain  title  claimed,  though  not  accom- 
panying" particular  acts  of  dominion 553 

proof  of  reputed  ownership  is  competent  to  establish  noto- 
riety of  possession 553 

EXECUTORS  AND  ADMINISTRATORS. 

when  administrator  may  ask  for  construction  of  will  and 
appointment  of  trustee  to  sell  real  estate 130,    46 

a  power  of  sale  arises  by  implication  where  the  executor's 
duties  under  the  will  cannot  be  performed  without  sale. .     46 

executor  selling  for  cash  may  require  deposit  by  bidder  as 
a  guaranty  that  he  will  consummate  the  sale  upon  its  ap- 
proval by  the  court 276 

where  will  enjoins  duty  on  executrix  to  convert  real  estate 
into  personal  property,  equity  will  regard  the  conversion 
as  taking  place  at  the  testator's  death 388 

duty  of  executrix  to  convert  land  into  personal  property 
may  be  implied 388 

FELLOW-SERVANTS. 

a  right  of  action  arising  under  foreign  statute  abrogating 
rule  of  fellow-servants  may  be  enforced  in  Illinois 132 

servants  of  same  master  who  are  working  in  different  de- 
partments are  not  necessarily  fellow-servants 351 

when  question  of  existence  of  relation  of  fellow-servants  is 
for  the  jury,  under  the  evidence 351 

FIRES  BY  LOCOMOTIVES.— See  RAILROADS. 

FORECLOSURE. 

notes  in  evidence  on  foreclosure  are  prima  facie  sufficient 
evidence  to  authorize  master  to  find  whether  they  are  the 
ones  secured  and  the  amount  due  thereon 28 

a  second  mortgagee  on  purchasing  a  first  mortgage  is  not 
obliged  to  bring  it  forward  and  include  it  in  a  decree  fore- 
closing the  second  mortgage 158 

a  foreclosure  of  second  mortgage  after  second  mortgagee 
has  purchased  the  first  mortgage  does  not  merge  the  lat- 
ter in  the  one  foreclosed 158 

on  foreclosure  of  mortgage  given  by  trustees  of  a  religious 
corporation,  equity  will  consider  evidence  of  intention 
to  bind  corporation  and  not  the  trustees i 226 
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F0REC1.0SVB,E— Continued.  PAGE. 

lien  for  drainage  assessment  may  be  foreclosed  In  equitj', 
under  section  253  of  Revenue  act 254 

on  foreclosing  lien  for  drainage  assessment,  court  cannot 
increase  amount  allowed  by  jury  for  repairs 254 

jurisdiction  of  court  in  proceeding  to  foreclose  a  tax  lien 
does  not  end  with  the  decree , 503 

as  long  as  case  is  pending,  court  may  approve  deed  under 
decree  of  sale  for  tax  lien  and  put  purchaser  in  posses- 
sion, if  there  has  been  proper  notice  and  demand 503 

bona, fide  purchaser  at  sale  under  decree  foreclosing  tax  lien 
is  not  affected  by  mere  errors  in  the  decree 503 

receiver  for  rents  and  profits  in  foreclosure  cannot  appeal 
from  order  of  court  merely  directing  to  whom  he  shall 
pay  the  surplus  in  his  hands 532 

as  against  purchaser  at  foreclosure,  holder  of  equity  of  re- 
demption is  entitled  to  rents  and  profits  collected  during 
period  of  redemption  532 

FOREIGN  CORPORATIONS.— See  CORPORATIONS. 

FORGERY. 

evidence  reviewed  and  held  sufficient  to  sustain  conviction 
for  forging  a  bond 176 

FORMER  CASES. 

Dean  v.  Walker ^  107  111.  540,  followed,  and  language  of  Harms 
V.  McCoi-mick,  132  id.  104,  criticised,  as  to  right  of  third 
party  to  sue  in  his  own  name  on  contract  under  seal 140 

Hammond  v.  People,  169  111.  545,  followed,  as  to  lien  for  drain- 
age assessment  being  subject  to  foreclosure  in  equity, 
under  section  253  of  Revenue  act 254 

Strode  v.  McCormick,  158  111.  142,  distinguished,  as  to  when 
deed  does  not  create  alternative  remainder  by  use  of  the 
words  "or  his  heirs** 357 

City  of  Charleston  v.  Cadle,  166  111,  487,  and  Andrews  v.  People^ 
173  id.  123,  distinguished,  as  to  right  of  city  to  divide  a 
drainage  assessment  into  installments  for  improvement 
constructed  under  the  general  law 499 

Holden  v.  City  of  Chicago,  172  111.  263,  followed,  as  to  when 
curbing  ordinance  is  invalid  for  insufficient  description. .  560 

Lusk  V.  City  of  Chicago,  176  111.  207,  followed,  as  to  necessity 
for  paving  ordinance  to  be  specific  in  describing  stones 
on  which  curb  is  to  be  bedded 582 

FRAUD.— See  STATUTE  OF  FRAUDS. 

county  court's  judgment  on  final  settlement  between  an  ex- 
.    ecutor  and  beneficiary  or  guardian  and  ward  may  be  im- 
peached in  equity  for  fraud 160 
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FRAUD.— Continued.                                                                          PAGE 
what  facts  show  intentional  fraud  by  gfuardian  and  execu- 
tor in  final  settlement  witli  beneficiary  and  ward 160 

what  not  fraud  in  procuring  execution  of  warrant  of  attor- 
ney to  confess  judgment 183 

GARNISHMENT. 

judgment  creditor  of  a  foreign  insurance  corporation  not 
authorized  to  act  in  Illinois  cannot  maintain  garnishment 
against  local  lodge  treasurer  in  Illinois 57 

garnishment  laws  apply  to  corporations  as  well  as  persons.     57 

GRANTOR  AND  GRANTEE.— See  DEEDS. 

GUARDIAN  AND  WARD. 

county  court's  judgment  on  final  settlement  between  guar- 
dian and  ward  may  be  impeached  in  equity  for  fraud 160 

what  facts  show  intentional  fraud  by  guardian  on  final  set- 
tlement with  ward 160 

HIGHWAYS.— See  STREETS  AND  ALLEYS. 

highway  commissioners  may  be  enjoined  from  digging  an 
unnecessary  ditch  solely  to  benefit  one  land  owner  at  the 
expense  of  another 06 

one  cannot  appeal  from  an  order  of  highway  commissioners 
granting  him  the  precise  relief  prayed  in  his  petition  for 
opening  a  road 169 

when  justice  of  the  peace  cannot  assume  jurisdiction  to 
grant  an  appeal  from  an  order  of  highway^  commissioners 
opening  a  road 169 

equity  will  not  enjoin  an  appeal  from  an  order  of  highway 
commissioners  opening  a  road  where  the  appeal  is  void, 
as  without  jurisdiction 169 

HOMESTEAD. 

householder's  homestead  is  not  a  mere  right  of  occupancy, 

but  is  the  lot  of  ground  occupied  by  his  residence 276 

there  can  be  no  presumption  indulged  that  the  value  of 

premises  occupied  as  a  homestead  exceeds  $1000 276 

premises  not  exceeding  $1000  in  value  cannot  be  sold  for 

debts,  subject  to  widow's  homestead 276 

w^idow's  consent  to  a  sale  of  premises  for  debts,  subject  to 

her  homestead  estate,  does  not  validate  the  sale 276 

HUSBAND  AND  WIFE. 

testimony  of  alleged  wife  is  competent  in  a  criminal  case, 
upon  uncontradicted  proof  that  accused  had  a  wife  living 
when  ceremony  with  witness  was  performed 37 
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HUSBAND  AND  WIFE.— Con/mwef?.  PAGE. 

a  void  marriag-e  does  not  disqualify  either  party  from  tes- 
tifying against  the  other — 37 

a  wife  clothing  her  husband  with  authority  to  act  as  her 
agent  is  bound  by  his  acts  in  that  regard 39 

when  wife  is  estopped  to  claim  that  her  assignment  of  an 
insurance  policy  to  bank  to  secure  husband's  debt  is  re- 
leased by  bank's  action  in  renewing  husband's  notes 39 

IMPROVEMENTS.— See  PUBLIC  IMPROVEMENTS. 

INDICTMENT. 

when  motion  to  quash  indictment  on  ground  that  it  states 

two  distinct  offenses  is  properly  overruled 320 

time  at  which  State  must  elect  on  which  counts  to  proceed 

rests  in  the  discretion  of  the  court 320 

INJUNCTION. 

highway  commissioners  may  be  enjoined  from  digging  an 
unnecessary  ditch  solely  to  benefit  one  land  owner  at  the 
expense  of  another     96 

equity  will  not  enjoin  an  appeal  where  the  facts  alleged  in 
the  bill  and  admitted  by  demurrer  show  that  the  appeal 
is  void,  as  without  jurisdiction 169 

reversal  by  Supreme  Court,  upon  the  merits,  of  decree  en- 
joining taking  out  tax  deed,  operates  as  a  dissolution  of 
the  injunction 455 

INSOLVENCY.— See     RECEIVERS;     VOLUNTARY     ASSIGN- 
MENTS. 

INSTRUCTIONS. 

when  Instruction  as  to  defendant's  right  of  recoupment,  in 
suit  by  architect  for  plans,  is  properly  refused 174 

words  "pr/ma  facie"  may  be  used  in  instruction  repeating 
language  of  statute  concerning  fires  by  locomotives,  with- 
out explanation  as  to  their  meaning 192 

court  need  not  repeat  same  instruction  for  both  parties. . .  320 

INSURANCE.— See  BENEFIT  SOCIETIES. 

railroad  policy  construed  as  to  meaning  of  clause  "freight 
cars  *  *  ♦  of  other  roads  *  ♦  ♦  for  which  the  as- 
sured are  or  may  be  liable" 64 

term  "liable,"  used  in  fire  policy  on  cars  of  other  roads  for 
which  assured  is  liable,  does  not  necessarily  mean  a  per- 
fected or  fixed  legal  liability 64 

railroad  terminal  transfer  company  may  insure  cars  in  its 
custody  and  recover  actual  loss,  holding  excess  over  its 
interest  for  the  owners  of  such  cars 64 
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INSURANCE.— Con«inw6d.  PAGE. 

when  a  plea  in  abatement  in  suit  on  a  fire  policy  is  bad,  as 
stating  a  conclusion  of  law 212 

plea  in  abatement  that  proofs  of  loss  were  defective  as  to 
setting-  out  of  title  should  set  out  precisely  what  proofs 
stated  in  that  regard 212 

JUDGMENTS  AND  DECREES. 

decree  is  not  open  to  collateral  attack  upon  the  ground 
that  complainant  was  not  entitled  to  bring  suit 46 

a  decree  cannot  be  collaterally  attacked  for  mere  irregu- 
larities     46 

parties  to  suit  are  bound  by  decree,  while  in  force,  ordering 
conversion  of  real  estate  to  personal  property,  and  can 
not  seek  to  recover  the  property  as  real  estate 46 

when  a  judgment  against  an  insolvent  national  bank  is  in 
proper  form 85 

county  court's  judgment  on  final  settlement  between  ex- 
ecutor and  beneficiary  or  guardian  and  ward  may  be  im- 
peached in  equity  for  fraud 160 

power  of  court  to  set  aside  judgment  by  confession  is  an 
equitable  one 182 

judgment  by  confession  will  not  be  set  aside  for  irregulari- 
ties in  the  proceedings  unless  a  good  defense  is  shown.. .  182 

affidavit  as  to  genuineness  of  signature  to  judgment  note 
may  be  made  at  any  time  after  the  signing,  whether  the 
note  is  due  or  not 182 

judgment  by  confession,  prima  facie  regular,  cannot  be  im- 
peached by  an  affidavit  that  plea  was  prepared  the  night 
before  the  note  was  due  182 

what  not  fraud  in  procuring  execution  of  warrant  of  at- 
torney to  confess  judgment 183 

reversal  by  Supreme  Court,  upon  the  merits,  of  decree  en- 
joining taking  out  tax  deed,  operates  as  a  dissolution  of 
the  injunction 455 

when  judgment  for  taxes  is  substantially  in  proper  form.. .  542 

JUDICIAL  SALES. 

executor  selling  for  cash  may  require  deposit  from  bidder 
as  a  guaranty  that  he  will  consummate  the  sale  upon  ap- 
proval by  court 276 

premises  not  exceeding  $1000  in  value  cannot  be  sold  for 
debts,  subject  to  the  homestead  estate 276 

widow's  consent  to  sale  of  premises  for  debts,  subject  to 
her  homestead  estate,  does  not  validate  sale 276 

householder's  homestead  is  not  a  mere  right  of  occupancy, 
but  is  the  lot  of  ground  occupied  by  the  residence 276 


Digiti 


zed  by  Google 


6G8  INDEX.  [178 IIL 

JUDICIAL  SALES  —Cow/miicd.  PAGE. 

as  long^  as  case  is  pending,  court  may  approve  deed  under 
decree  of  sale  for  tax  lien  and  put  the  purchaser  in  pos- 
session, if  there  has  been  proper  notice  and  demand 503 

bonafid^  purchaser  at  sale  under  decree  foreclosing  tax  lien 
is  not  affected  by  mere  errors  in  the  decree 503 

JURISDICTION. 

equity  may  entertain  bill  by  owner  of  fee  in  private  alley 
to  compel  the  removal  of  electric  light  poles  and  wires 
erected  therein  without  his  consent 29 

equity  has  jurisdiction  of  bill  to  establish  bailee's  lien  where 
insolvent  bailor's  vendee  is  threatening  to  take  forcible 
possession  of  the  goods  held  bj'  the  bailee 107 

when  defendant  to  bill  to  establish  bailee's  lien  is  estopped 
to  question  jurisdiction  of  a  court  of  equity 1U7 

an  admiralty  proceeding  is  a  proceeding  in  rem  directed 
against  the  res  itself lOS 

a  personal  liability  cannot  be  asserted  in  an  admiralty  court  108 

when  proceeding  to  establish  a  lien  for  towage  on  lumber 
raft  is  not  the  subject  of  admiralty  jurisdiction 108 

when  Appellate  Court  cannot  entertain  appeal j. ..  258 

jurisdiction  of  court  in  a  proceeding  to  foreclose  tax  lien 
does  not  end  with  the  decree  of  sale *...*. 503 

as  long  as  case  is  pending,  court  ma^'  approve  deed  under 
decree  of  sale  for  tax  lien  and  put  purchaser  in  posses- 
sion, if  there  has  been  proper  notice  and  demand 503 

JUSTICES  OF  THE  PEACE. 

when  justice  of  the  peace  cannot  assume  jurisdiction  to 
grant  an  appeal  from  an  order  of  highway  commissioners 
opening  a  road 1G1) 

LANDLORD  AND  TENANT.— See  LEASES. 

LARCENY.- See  CRIMINAL  LAW. 

LOST  INSTRUMENTS.— See  BURNT  RECORDS. 

LAW  AND  FACT. 

whether  verdict  is  excessive  or  against  the  preponderance 
of  the  evidence  is  a  question  settled  in  Appellate  Court.   174 

when  question  of  existence  of  relation  of  fellow-servants  is 
for  the  jury,  under  the  evidence 351 

whether  facts  proven  show  negligence  is  ordinarily^  for  jury.  465 

the  credibility  of  witnesses,  weight  of  evidence  and  infer- 
ences of  fact  from  facts  proven  are  questions  for  the  jury, 
and  not  the  court 465 
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directors  of  incorporated  national  bank  are  not  liable  as 
partners  on  lease  executed  for  banking"  rooms,  where  no 
certificate  from  the  comptroller  is  ever  received 404 

directors  of  incorporated  national  bank  leasing-  banking" 
rooms  without  a  certificate  from  comptroller  are  liable 
on  their  implied  warranty  of  power  to  make  the  lease.. . .  40i 

LIENS.— See  MORTGAGES;    BAILMENTS. 

lien  for  drainage  assessment  may  be  foreclosed  in  equity, 
under  section  253  of  Revenue  act * 25i 

on  foreclosing  lien  for  drainage  assessment,  court  cannot 
increase  amount  allowed  by  jury  for  repairs 234 

costs  of  proceeding  to  foreclose  lien  for  drainage  assess- 
ment should  be  taxed  against  the  laud  subjected  to  lien.  254 

LIMITATIONS. 

plaintiff  in  ejectment  relying  on  proof  of  twenty  years'  ad- 
verse possession  need  not  trace  title  to  the  government.  330 

outstanding  title  is  no  defense  to  ejectment  if  barred  by 
statute  at  commencement  of  suit 330 

tax  receipts  omitting  township  and  range  are  not  sufficient 
to  show  payment  unless  the  omission  is  supplied  by  ex- 
trinsic evidence 330 

one  entering  and  holding  possession  by  permission  of  an- 
other does  not  hold  adversely 3.'iO 

master's  deed  is  color  of  title  though  i\  has  no  seal 330 

the  bar  of  the  twenty  year  statute  may  become  effective  as 
against  co-tenants  of  one  in  possession 435 

exclusive  adverse  possession  by  one  co-tenant  for  twenty 
years  ousts  other  co-tenants  not  under  disability 435 

twenty  years'  possession  under  the  statute  is  a  bar  though 
no  muniment  of  title  is  shown  435 

grantor  remaining  in  possession  is  not  estopped  to  acquire 
title  against  grantee  by  limitation 554 

relation  of  grantor  and  grantee  may  be  denied  by  overt 
acts  of  possession,  without  express  notice  to  the  grantee 
of  repudiation  of  deed 554 

grantee  is  bound  to  take  notice  of  the  grantor's  continued 
adverse  possession 554 

when  additional  counts  do  not  state  a  new  cause  of  action.  585 

LIS  PENDENS. 

when  supplemental  bill  filed  after  complainant  has  parted 
with  title  is  not  lisjjciulcns  as  to  the  title  conveyed 455 

LODGES.— See  BENEFIT  SOCIETIES. 
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mandamus  lies  to  compel  a  county  board  to  give  notice  of 
filing-  of  petition  to  create  new  town,  as  required  by  sec- 
tion 1  of  article  3  of  Township  Organization  act 222 

that  petition  to  create  new  town  does  not  state  that  name 
of  proposed  town  has  been  filed  with  Auditor  is  no  defense 
to  mandamus  to  compel  county  board  to  give  notice 222 

mandamvs  lies  to  compel  town  council  to  include  in  annual 

-  tax  amount  sufficient  to  satisfy  judgment  against  town. .  286 

one  who  has  contracted  for  water  at  fixed  rate  before  rea- 
sonable reduction  of  rates  by  ordinance  may  compel  com- 
pany to  furnish  future  supply  at  the  reduced  rates 572 

citizen  may  by  mandamus  enforce  compliance  by  the  street 
railway  company  with  terms  of  ordinance  concerning  a 
charge  to  public  for  transportation 596 

in  original  mandamus  Supreme  Court  may  refuse  to  allow 
an  issue  of  fact  to  be  made  after  case  has  been  submitted 
on  demurrer  to  petition 596 

mandamus  to  compel  parties  assuming  to  hold  town  offices  to 
perform  official  duties  does  not  lie  if  town  has  no  legal 
existence 629 

if  petition  to  divide  unincorporated  town  is  sufficient  and 
statutory  requirements  are  satisfied  county  board  must 
grant  prayer  of  petition 631 

county  board's  action  on  petition  to  divide  unincorporated 
town  is  ministerial,  and  not  discretionary 631 

ministerial  acts  of  county  board  may  be  controlled  by  man- 
damus  631 

when  petition  for  mandamus  to  compel  county  board  to  act 
on  petition  to  divide  town  is  sufficient  in  its  showing  that 
the  board  had  jurisdiction 631 

MANSLAUGHTER. 

evidence  reviewed  and  held  sufficient  to  sustain  conviction 

for  manslaughter 19 

what  not  sufficient  proof  of  accidental  death  to  overcome 

circumstantial  evidence  of  guilt  of  accused 19 

MARRIAGE. 

a  void  marriage  does  not  disqualify  either  party  from  tes- 
tifying against  the  other 37 

MASTER  AND  SERVANT. 

servant,  by  mere  virtue  of  his  employment,  does  not  as- 
sume risk  of  intentional  negligence  by  another  servant..  351 

servants  of  same  master  who  are  working  in  different  de- 
partments are  not  necessarily  fellow-servants 351 
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when  question  of  existence  of  relation  of  fellow-servants  is 
for  the  jury,  under  the  evidence 351 

servant  does  not  assume  risk  of  master's  negligence 464 

master  not  relieved  frgm  liability  for  his  own  negligence, 
though  negligence  of  third  parties  intervenes 465 

inspection  of  elevator  by  city  officials  and  indemnity  com- 
panies at  intervals  does  not  relieve  owner  from  responsi- 
bility for  defective  safety  devices 465 

master  is  not  liable  where  servant  voluntarily  assumes  to 
perform  work  in  a  manner  known  by  him  to  be  unusual 
and  hazardous 562 

MASTERS  IN  CHANCERY. 

notes  in  evidence  on  foreclosure  are  prima  facie  sufficient 
evidence  to  authorize  master  to  find  whether  they  are  the 
ones  secured  and  the  amount  due  thereon 28 

MERGER. 

foreclosure  of  second  mortgage  after  second  mortgagee  has 
purchased  the  first  mortgage  does  not  merge  the  latter 
in  the  one  foreclosed 158 

MOBS. 

the  Mob  law  of  1887  is  a  valid  police  enactment  and  not  in 
violation  of  the  constitution 372 

the  Mob  law  of  1887  does  not  create  a  debt  against  munici- 
palities   372 

the  financial  condition  of  a  municipality  affected  by  the 
Mob  law  of  1887  has  no  bearing  upon  the  question  of  the 
constitutionality  of  the  law 372 

MORTGAGES. 

notes  in  evidence  on  foreclosure  are  pnma  facie  sufficient 
evidence  to  authorize  master  to  find  whether  they  are  the 
ones  secured  and  the  amount  due  thereon 28 

mortgagee  may  sue  in  his  own  name  to  recover  from  mort- 
gagor's grantee  the  amount  of  a  note  secured  by  mort- 
gage which  the  latter  by  his  deed  assumed 140 

purchaser  of  property  who  agrees  to  pay  mortgage  as  part 
of  consideration  is  personally  liable  to  the  mortgagee. . .  140 

assumption  of  mortgage  by  grantee  does  not  release  mort- 
gagor unless  mortgagee  has  agreed  to  look  solely  to  the 
grantee  for  payment 140 

identity  of  mortgage  assumed  may  be  shown  by  parol, where 
the  encumbrance  assumed  by  purchaser  of  several  tracts 
is  stated  in  a  lump  sum 140 
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second  mortgagee,  having  purchased  the  first  mortgage,  is 
not  obliged  to  bring  it  forward  and  include  it  in  the  de- 
cree foreclosing  the  second 158 

purchaser  at  foreclosure  of  second  mortgage  takes  subject 
to  first  mortgage,  though  both  mortgages  are  owned  by 
same  party 158 

foreclosure  of  second  mortgage  after  second  mortgagee  has 
purchased  the  first  mortgage  does  not  merge  the  latter 
in  the  one  foreclosed 158 

mortgagee  of  property  of  religious  corporation  not  charged 
with  notice  of  secret  usage  requiring  consent  of  annual 
conference  to  the  mortgage  226 

trustees  of  religious  corporation  are  presumed  to  have  the 
usual  statutory  power  to  mortgage  church  property  when 
directed  by  the  congregation 226 

on  foreclosure  of  mortgage  given  by  trustees  of  religious 
corporation,  equity  will  consider  evidence  of  intention  to 
bind  the  corporation  and  not  the  trustees 226 

mortgagee  of  church  property  is  not  bound  to  take  notice 
of  theological  differences  between  different  factions  of 
the  congregation 226 

alleged  invalidity  of  gold  clause  in  mortgage  not  consid- 
ered on  appeal  in  foreclosure,  where  decree  does  not  re- 
quire payment  in  any  particular  money 369 

a  mortgagor  would  not  be  relieved  from  payment  in  some 
kind  of  legal  tender  even  if  gold  clause  in  mortgage  were 
assumed  to  be  void ^ .  369 

as  against  purchaser  at  foreclosure,  holder  of  equity  of  re- 
demption is  entitled  to  rents  and  profits  collected  by  the 
receiver  during  period  of  redemption 532 

MUNICIPAL  CORPORATIONS.— See  SPECIAL  ASSESSMENTS. 

section  12  of  article  9  of  the  constitution,  concerning  mu- 
nicipal indebtedness,  refers  only  to  interest-bearing  in- 
debtedness payable  at  a  fixed  time  in  the  future 72 

city  may  incur  debt  to  care  for  poor  without  having  money 
in  treasury  or  a  tax  in  process  of  collection,  or  without 
authority  of  a  prior  vote  of  the  people 73 

record  of  proceedings  of  town  auditors  is  the  best  evidence 
of  claims  allowed,  and  is  prirna  facie  evidence,  as  to  such 
claims,  of  an  account  stated 73 

overseer  of  the  poor  may  relieve  residents  in  destitute  cir- 
cumstances without  waiting  for  proceedings  in  court  to 
determine  whether  they  are  properly  public  charges 73 

overseer  of  the  poor  may  pledge  credit  of  town  to  parties 
requested  by  him  to  furnish  bupplies  to  destitute  persons 
upon  his  order 73 
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overseer's  determination  as  to  who  are  entitled  to  relief  is 
an  oflBcial  act,  and  binding  as  between  the  town  and  par- 
ties furnishing  supplies  in  good  faith 73 

ordinance  prohibiting  fruit  dealers  from  covering  baskets 
or  boxes  of  frtiit  with  colored  netting  is  void,  as  unrea- 
sonable and  vexatious 250 

act  of  1897,  authorizing  all  cities,  whether  under. general 
law  or  special  charter,  to  assess  taxes  at  same  rate,  is 
constitutional 285 

act  of  1897  empowers  city  under  special  charter  to  levy  two 
per  cent  annual  tax,  notwithstanding  contrary  provisions 
of  charter 286 

mandamus  lies  to  compel  town  council  to  include  in  annual 
tax  an  amount  sufficient  to  satisfy  judgment  against  town  286 

act  of  June  6,  1891,  empowering  city  to  fix  rates  for  water 
supplied  by  water  company,  is  constitutional  and  valid. .  299 

ordinance  fixing  w^ater  rates  for  thirty  years  not  a  contract 
binding  city  to  recognize  such  rates  for  full  period..  .571,  299 

by  ordinance  passed  under  act  of  1891  a  city  may  make  a 
reasonable  reduction  in  water  rates  previously  fixed  by 
ordinance  for  period  of  thirty  years 299 

when  street  railway  ordinance  constitutes  a  contract  fixing 
an  equivalent  for  assessments  for  paving  and  precluding 
further  assessment 339 

the  Mob  law  of  1887  is  a  valid  police  enactment  and  not  in 
violation  of  the  constitution 372 

the  Mob  law  of  1887  does  not  create  a  debt  against  munici- 
palities  372 

the  financial  condition  of  a  municipality  affected  by  the 
Mob  law  of  1887  has  no  bearing  upon  the  question  of  the 
constitutionality  of  the  law 372 

city  organized  under  general  law  may  create  a  drainage 
district  under  its  provisions,  independently  of  the  Drain- 
age act  of  1885 499 

property  not  abutting  on  main  line  of  a  sewer  may  be  as- 
sessed for  the  improvement  if  within  the  district  or  some 
provision  is  made  to  secure  benefit  therefrom  499 

drainage  assessment  for  improvement  constructed  under 
the  general  law  may  be  divided  into  installments 499 

city's  power  tct  regulate  water  rates  is  a  continuing  one, 
which  may  be  exercised  from  time  to  time,  as  changed 
conditions  render  former  rates  unreasonable 671 

annexation  of  village  clothes  council  with  power  to  reason- 
ably reduce  water  rates  of  company  operating  in  such 
village  under  ordinance  fixing  rate  for  thirty  years 571 

municipality,  under  power  delegated  by  State,  may  impose 
conditions  on  granting  use  of  streets  to  street  railway. .  594 
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charter  of  street  railway  merely  gives  corporation  its  ex- 
istence, but  it  cannot  carry  out  purpose  of  its  existence 
without  consent  of  municipality  to  use  of  its  streets 594 

authority  to  use  streets  for  street  railway  is  not  a  license.  594 

conditional  street  railway  ordinance,  and  its  acceptance, 
are  not  a  private  contract  which  precludes  mandamus  to 
enforce  compliance  with  such  conditions 594 

powers  given  railroad  organized  under  general  law  do  not 
authorize  use  of  streets  of  municipality  for  equipment 
and  operation  of  road  by  electricity ^94 

on  granting  use  of  streets  to  street  railway,  municipality 
may  provide  against  unreasonable  charges  or  unjust  dis- 
crimination in  transportation  rates 594 

distinction  between  incorporated  towns  and  towns  under 
township  organization 611 

special  acts  of  1867  and  1869  construed,  with  reference  to 
their  effect  upon- the  legal  status  of  the  town  of  Cicero..  611 

the  act  of  1891,  providing  for  dividing  incorporated  towns, 
is  unconstitutional -. 629,  611 

the  act  of  1891,  providing  for  dividing  Incorporated  towns, 
is  not  general  because  it  is  applicable  to  all  incorporated 
towns  of  the  State 611 

act  of  1891,  for  dividing  incorporated  towns,  cannot  be  sus- 
tained as  providing  a  legal  method  of  division,  irrespec- 
tive of  its  invalid  provisions 612 

the  attempted  division  of  the  town  of  Cicero  under  the  act 
of  1891  was  inoperative  and  the  town  remains  intact 612 

power  to  divide  towns  under  township  organization  rests 
with  the  county  boards  by  delegation 631 

if  petition  to  divide  unincorporated  town  is  sufficient  and 
statutory  requirements  are  satisfied,  county  board  must 
grant  prayer  of  petition 631 

county  board's  action  on  petition  to  divide  unincorporated 
town  is  ministerial,  and  not  discretionary 631 

petition  to  county  board  to  divide  town  need  not  aver  that 
proposed  change  will  be  beneficial 631 

petition  to  county  board  to  divide  town  need  not  aver  suffi- 
ciency of  signatures,  as  that  is  for  board  to  determine. . .  631 

ministerial  acts  of  county  board  may  be  controlled  by  man- 
damus 631 

NAMES. 

law  does  not  regard  middle  initial  as  part  of  name 549 

first  initial  is  regarded  as  an  abbreviation  of  the  christian 

name,  and  not  as  another  name 549 

there  is  no  legal  varfance  between  the  name  "John  J.Flagg" 

and  "J.  H.  Flagg" 519 
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passenger  going-  upon  platform  of  street  car  after  conductor 
has  called  next  street  is  justified  in  attempting  to  alight 
when  the  car  stops 187 

servant  does  not,  by  mere  virtue  of  his  employment,  assume 
risk  of  intentional  negligence  by  another  employee 351 

when  question  of  existence  of  relation  of  fellow-servants  is 
for  the  jury,  under  the  evidence 351 

servant  does  not  assume  risk  of  master's  negligence 464 

the  master  is  not  relieved  from  liability  for  his  own  negli- 
gence though  negligence  of  third  parties  intervenes. . . .  465 

inspection  of  an  elevator  at  stated  intervals  by  city  officers 
and  indemnity  companies  does  not  relieve  master  from 
responsibility  for  defective  safety  devices 465 

whether  proof  shows  negligence  is  ordinarily  for  the  jury. .  465 

master  is  not  liable  where  servant  voluntarily  assumes  to 
perform  work  in  a  manner  known  by  him  to  be  unusual 
and  hazardous 562 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NEW  TRIAL. 

when  affidavit  for  new  trial  is  insufficient  in  not  showing 

due  diligence 176 

one  unable  to  ascertain  name  of  important  witness  should 

ask  a  continuance,  and  if  he  goes  to  trial  without  doing 

so  a  new  trial  should  not  be  granted 176 

when  affidavit  that  newspapers  were  allowed  in  jury  room 

is  not  ground  for  granting  new  trial 585 

NOTICE. 

notice  to  owner  by  purchaser,  before  taking  out  tax  deed, 
must  specify  whether  the  land  was  sold  for  general  taxes 
or  special  assessments 72 

mortgagee  of  property  of  religious  corporation  not  charged 
with  notice  of  secret  usage  requiring  consent  of  annual 
conference  to  the  mortgage 226 

mortgagee  of  church  property  is  not  bound  to  take  notice 
of  theological  differences  between  different  factions  of 
the  congregation 226 

grantee's  notice  of  encumbrance  does  not  release  grantor's 
covenant  to  convey  free  from  encumbrances 241 

the  relation  of  grantor  and  grantee  may  be  denied  by  overt 
acts  of  possession,  without  express  notice  to  grantee  of 
repudiation  of  deed 554 

grantee  is  bound  to  take  notice  of  grantor's  continued  ad- 
verse possession 554 
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OPTION  CONTRACTS.                                                                      PAGE, 
when  contract  by  bank  to  re-purchase  bonds  at  a  fixed  fu- 
ture time  is  not  an  option  contract 85 

ORDINANCES. 

ordinance  prohibiting  fruit  dealers  from  covering  baskets 
or  boxes  of  fruit  with  colored  netting  is  void,  as  unreason- 
able and  vexatious 250 

when  street  railway  ordinance  constitutes  a  contract  fixing 
an  equivalent  for  special  assessments  for  paving  and  pre- 
cluding further  assessment 339 

fixing  top  of  the  curb  at  the  established. grade  6f  street  is  a 

sufficient  specification  of  height 530 

when  ordinance  sufliciently  specifies  width  of  the  pavement.  530 

when  curbing  ordinance  is  insufficient  in  description 560 

paving  ordinance  should  particularly  describe  the  stones 
on  which  curb-stones  are  to  be  bedded 582 

OUSTER. 

exclusive,  adverse  possession  by  one  co-tenant  for  twenty 
years  ousts  other  co-tenants  under  no  disability 435 

OVERSEER  OF  POOR.— See.  PAUPERS. 

PARTIES. 

third  party  for  whose  benefit  a  contract  is  made  may  bring 
suit  in  his  own  name,  though  the  contract  is  under  seal. .  140 

mortgagee  may  sue  in  his  own  name  to  recover  from  mort- 
gagor's grantee  amount  of  a  note  secured  by  mortgage 
which  the  latter  by  his  deed  assumed 14Q 

one  cannot  be  both  plaintiflf  and  defendant  in  a  suit  at  law.  527 

receiver  for  rents  and  profits  in  foreclosure  cannot  appeal 
from  an  order  of  court  merely  directing  to  whom  he  shall 
pay  the  surplus 532 

one  whose  property  was  not  included  in  judgment  of  con- 
firmation cannot  bring  error  or  join  with  others  whose 
property  was  included 560 

PARTITION. 

exclusive  adverse  possession  by  one  co-tenant  for  twenty 
years  ousts  other  co-tenants  under  no  disability 435 

partition  proceedings  are  barred  by  the  defendant's  proof 
of  twenty  years'  adverse,  exclusive  possession,  though  no 
muniment  of  title  is  proved 435 

PARTNERSHIP. 

directors  of  incorporated  national  bank  are  not  liable  as 
partners  on  lease  executed  for  office  rooms,  where  no  cer- 
tificate from  the  comptroller  is  ever  received 404 
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PAUPERS.  PAGE. 

city  may  incur  debt  to  care  for  the  poor  without  having^ 
money  in  treasury  or  tax  in  process  of  collection,  or  with- 
out authority  of  a  prior  vote  of  the  people  73 

overseer  of  poor  may  relieve  persons  in  destitute  circum- 
stances without  waiting^  for  proceedings  in  court  to  de- 
termine whether  they  are  properly  public  charges    73 

an  overseer  of  the  poor  may  pledge  the  credit  of  the  town 
to  parties,  who  were  requested  by  him  to  furnish  supplies 
to  destitute  persons 73 

overseer's  determination  as  to  who  are  entitled  to  relief  is 
an  oflBcial  act,  and  binding  upon  the  town  as  to  persons 
furnishing-  supplies  in  good  faith 73 

PLATS. 

when  survey  is  admissible  to  explain  plat 473 

PLEADING. 

bill,  ostensibly  for  partition,  construed  as  being"  a  bill  to 
contest  the  validity  of  a  will 103 

a  general  averment  is  sufficient  to  admit  proof  of  damages 
necessarily  resulting  from  the  act  complained  of 187 

demurrer  to  plea  in  abatement  cannot  be  carried  back  to 
the  declaration 212 

when  plea  in  abatement  in  suit  on  fire  policy  is  bad,  as  stat- 
ing a  conclusion  of  law 212 

when  judgment  of  nil  mpiat  should  be  entered 241 

what  facts  need  not  be  alleged  in  plea  setting  up  breach 
of  covenant  against  encumbrances  in  a  suit  on  purchase 
price  note 241 

when  demurrer  to  special  pleas  cannot  be  carried  back  to 
declaration 299 

when  motion  to  quash  indictment  on  ground  that  it  states 
two  distinct  offenses  is  properly  overruled 320 

plea  in  suit  on  note,  designed  to  set  up  alteration,  should 
aver  that  alteration  took  place  after  note  was  sig^ned  by 
all  makers  and  delivered 449 

when  additional  counts  do  not  state  a  new  cause  of  action.  585 

petition  to  county  board  to  divide  town  need  not  aver  that 
proposed  change  will  be  beneficial  to  inhabitants  of  old 
or  proposed  new  town 631 

petition  to  county  board  to  divide  town  need  not  aver  suf- 
ficiency of  sig"natures,  as  that  is  a  matter  of  fact  for  the 
board  to  determine 631 

when  petition  for  niandmnus  to  compel  county  board  to  act 
on  petition  to  divide  town  is  sufficient  in  its  allegations 
of  jurisdiction  of  board  to  act 631 
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POWERS.  PAGE. 

a  power  of  sale  arises  by  implication  where  the  executor's 
duties  under  the  will  cannot  be  performed  without  sale..    46 

PRACTICE.— See  APPEALS  AND  ERRORS. 

one  desiring  the  court  to  review  assigtiments  of  error  on 
rulings  on  objections  to  testimony  should  abstract  the 
evidence  embraced  within  the  assig^nment 19 

when  judg-ment  against  insolvent  national  bank  is  in  proper 
form 85 

except  in  case  of  disability  a  bill  to  contest  a  will  must  be 

^  filed  within  two  years  from  time  of  probate 103 

mere  irregularities  in  probate  proceedings  do  not  render 
the  probate  a  nullity,  so  as  to  excuse  failure  to  file  bill 
to  contest  within  two  years 10.1 

error  cannot  be  assigned  upon  Appellate  Court's  opinion. .  122 

one  cannot  appeal  from  an  order  of  highway  commissioners 
granting  him  the  precise  relief  prayed  in  his  petition  for 
opening  a  road 169 

equity  will  not  enjoin  an  appeal  where  the  facts  alleged  in 
the  bill  and  admitted  by  demurrer  show  that  the  appeal 
is  void,  as  without  jurisdiction 169 

one  unable  to  ascertain  name  of  important  witness  should 
ask  a  continuance,  and  cannot  urge  such  inability  as  a 
ground  for  granting  a  new  trial 176 

judgment  by  confession  should  not  be  set  aside  for  irregu- 
larities in  the  proceedings  unless  good  defense  is  shown.  182 

if  judgment  by  confession  is  apparently  unjust,  court  may 
open  it  and  permit  it  to  stand  as  security  until  the  case 
can  be  heard 182 

affidavit  of  genuineness  of  signature  to  judgment  note  may 
be  made  any  time  after  the  signing,  whether  the  note  is 
due  or  not 182 

judgment  by  confession,  prima  facie  regular,  cannot  be  im- 
peached by  affidavit  that  plea  of  confession  was  prepared 
before  the  note  was  due 182 

section  61  of  Practice  act,  concerning  exceptions  to  final 
judgment,  does  not  apply  to  the  assessment  of  damages 
by  the  court  after  default 212 

to  preserve  action  of  court  in  assessing  damages,  after 
default,  for  review,  defendant  should  move  to  set  assess- 
ment aside  and  except  to  court's  adverse  ruling 2l2 

amendment,  after  term,  to  bill  of  exceptions  already  filed 
must  be  based  on  some  minute  or  memorial  paper,  and 
not  on  affidavit  of  counsel 218 

when  judgment  of  nil  capiat  is  properh'  entered 241 

when  Appellate  Court  cannot  entertain  appeal 258 
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PRACTICE.— Conifnued.  PAGE.  ' 

reversal  by  Appellate  Court  without  remanding^ — effect,  as 
to  assigning-  error,  where  thajt  court  agrees  with  the  trial 
court  upon  the  facts 404 

same — effect  where  Appellate  Court  draws  conclusions. dif- 
fering from  trial  court's  although  case  is  tried  without  a 
jury,  on  agreed  facts 404 

upon  remandment  with  directions  to  conform  to  opinion, 
court  should  permit  amendments  if  it  appears  from  opin- 
ion that  grounds  of  reversal  may  thereby  be  obviated. . .  477 

it  is  only  where  merits  of  case  are  settled  and  the  ultimate 
rights  of  the  parties  determined  that  court,  upon  remand- 
ment, may  not  allow  amendment  and  hear  new  evidence.  477 

one  cannot  maintain  a  scire  facias  proceeding  to  which  he 
is  also  one  of  the  defendants 527 

receiver  for  rents  and  profits  in  foreclosure  cannot  appeal 
from  order  of  court  merely  directing  to  whom  he  shall 
pay  the  surplus  in  his  hands 532 

confirmation  of  master's  report  is  conclusive  of  findings  of 
fact  if  no  exceptions  were  filed  after  the  master's  over- 
ruling of  the  objections 540 

in  the  matter  of  amendment  a  delinquent  list  is  under  the 
control  of  collector  until  application  for  judgment 542 

court  may  permit  amendment  of  certificate  of  publication 
of  delinquent  list  at  any  time  while  the  application  for 
judgment  is  pending 542 

effect  of  clerk's  failure  to  place  file-mark  on  delinquent  list.  542 

special  appearance  must  be  limited  to  matters  of  jurisdic- 
tion   542 

one  whose  property  was  not  included  in  judgment  of  confir- 
mation cannot  bring  error  or  join  with  others  whose  prop- 
erty was  included 560 

the  Supreme  Court  will  not  examine  record  to  ascertain 
whether  Appellate  Court's  recital  of  facts  is  sustained. .  562 

Supreme  Court  may  inquire  whether  the  Appellate  Court's 
judgment  is  justified  in  law  by  the  facts  recited 562 

when  aflBdavit  that  newspapers  were  allowed  in  jury  room 
is  not  ground  for  granting  new  trial  ....  * 585 

in  original  mandamus  Supreme  Court  may  refuse  to  allow 
an  issue  of  fact  to  be  made  after  the  case  has  been  sub- 
mitted on  demurrer  to  petition 595 

PRESUMPTIONS. 

trustees  of  a  religious  corporation  are  presumed  to  have 
the  usual  statutory  power  to  mortgage  church  property 
when  directed  by  the  congregation 226 

there  can  be  no  presumption  indulged  that  value  of  prem- 
ises occupied  as  a  homestead  exceeds  $1000 276 
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PRINCIPAL  AND  AGENT.  PAGE. 

a  wife  clothing"  her  husband  with  authority  to  act  as  her 
agrent  is  bound  by  his  act?  in  that  regard 39 

purchasing  agent  shipping  goods  to  his  principal  as  con- 
signee cannot  exercise  the  right  of  stoppage  iniratisitu  in 
order  to  give  third  party  a  lien 506 

PUBLIC  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS 
commissioner's  apportionment  of  public  and  private  cost, 
under  act  of  1897,  is  final,  and  court  cannot  increase  the 

cost  to  be  borne  by  the  city 235 

section  50  of  Improvement  act  of  1897,  relating  to  deficiency 
in  case  of  reduction  of  assessment  by  jury,  construed  and 

duties  of  court  thereunder  explained 235 

the  mere  fact  of  reduction  of  assessment  by  jury  does  not 
necessarily  create  a  deficiency,  within  meaning  of  sec- 
tion 50  of  Improvement  act  of  1897 235 

when  paving  ordinance  sufficiently  specifies  height  of  curb.  549 
reference  by  paving  ordinance  to  the  established  grade  of 
the  street  is  sufficient  specification  of  grade 549 

RAILROADS.— See  STREET  RAILWAYS. 

railroad  terminal  transfer  company  may  insure  cars  in  its 
custody  and  recover  actual  loss,  holding  excess  over  its 
interest  for  the  owners  of  the  cars. 64 

railroad  fire  policy  construed  as  to  the  meaning  of  clause 
"freight  cars  *  *  *  of  other  roads  *  *  *  for  which 
the  assured  are  or  may  be  liable" 64 

right  of  action  arising  under  a  foreign  statute  abrogating 
rule  of  fellow-servants  may  be  enforced  in  Illinois 132 

fact  of  communication  of  fire  by  engine  may  be  established 
by  circumstantial  evidence 192 

what  will  not  justify  inference  that  fire  was  burning  in  pri- 
vate house  which,  it  is  claimed  by  company,  might  have 
been  communicated  to  plaintiff's  property.   192 

fires  by  locomotives — when  not  error  to  permit  witness  to 
give  conclusion  as  to  how  fire  originated 192 

words  **prima  facie^  may  be  used  in  instruction  repeating 
language  of  statute  concerning  fires  by  locomotives, with- 
out explanation  as  to  their  meaning 192 

whether  plaintiff's  prima  facie  case  in  action  for  fire  by  loco- 
motive is  overcome  is  not  a  question  for  review  by  the 
Supreme  Court 192 

when  railroad  depot  grounds  may  be  assessed  for  street  im- 
provement in  proportion  to  benefits 429 

when  additional  counts  in  suit  against  railroad  company  do 
not  state  a  new  cause  of  action 585 
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R  A 1 LRO  A  DS.—Continved.                                                              page. 
powers  of  railroad  orgranized  under  g-eneral  law  do  not  au- 
thorize it  to  use  streets  of  a  municipality  to  equip  and 
operate  its  road  by  electricity 594 

REAL  PROPERTY.— See  WILLS. 

an  unborn  child  may  take  by  devise  or  inheritance  upon 
coming"  into  being,  but  cannot  take  a  present  grant  of 
lands  by  deed 9 

efifect  where  one  grantee  is  in  being  and  others  unborn 9 

an  obligation  to  pay  purchase  price  notes  and  a  covenant  to 
convey  free  from  encumbrances  are  dependent,  concur- 
rent conditions 241 

a  perpetual  ice-cutting  privilege  is  an  easement  within  the 
covenant  against  encumbrances 241 

vendee's  notice  of  encumbrance  does  not  release  vendor's 
covenant  to  convey  free  from  encumbrances 241 

rules  governing  vesting  of  real  estate  apply  generally  to 
personal  property  resulting  from  a  conversion  of  real 
estate  under  terms  of  trust  deed 357 

when  word  "heirs"  is  a  word  of  limitation  and  not  of  pur- 
chase   357 

deed  construed  as  not  creating  an  alternative  remainder 
by  use  of  words  "or  his  heirs" 357 

RECEIVERS. 

receiver  of  bank  cannot  disregard  bank's  fixed  obligations 
under  valid  contract  of  sale  and  re-purchase 85 

receiver  for  rents  and  profits  in  foreclosure  cannot  appeal 
from  order  of  court  merely  directing  to  whom  he  shall 
pay  the  surplus  in  his  hands 532 

as  against  purchaser  at  foreclosure,  holder  of  equity  of  re- 
demption is  entitled  to  rents  and  profits  collected  by  the 
receiver  during  period  of  redemption 632 

RECOUPMENT. 

when  instruction  as  to  defendant's  right  of  recoupment,  in 
suit  by  architect  for  plans,  is  properly  refused 174 

RELIGIOUS  CORPORATIONS.— See  CORPORATIONS. 

REMAINDERS. 

deed  construed  as  not  creating  an  alternative  remainder 
by  use  of  words  "or  his  heirs" 357 

RES  JUDICATA. 

parties  to  suit  are  bound  by  decree,  while  in  force,  order- 
ing conversion  of  real  estate  into  money,  and  cannot  seek 
to  recover  the  property  as  real  estate 46 
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RES  JUDICATA— Conlinued.                                                        PAGE. 
when  matters  adjudicated  under  a  supplemental  bill,  filed 
after  complainant  had  parted  with  title  to  land,  are  not 
res  Judicata  as  to  the  grantee 455 

REVENUE.— See  TAXES. 

board  of  review  of  Cook  county,  organized  under  Revenue 
act  of  1898,  had  no  power  to  review  assessments  for  1898 
at  its  meeting  in  January,  1899 348 

RIGHTS  AND  REMEDIES.— See  ACTIONS  AND  DEFENSES, 
an  electric  light  company  cannot  erect  poles  and  wires  in 

private  alley  without  the  consent  of  the  owner  of  the  fee.    29 
equity  may  entertain  bill  by  owner  of  fee  in  private  alley  to 

compel  removal  of  electric  light  poles  and  wires  erected 

therein  without  his  consent 29 

railroad  terminal  transfer  company  may  insure  cars  in  its 

custody  and  recover  actual  loss,  holding  excess  over  its 

interest  for  the  owners  of  the  cars 64 

remedies  must  be  inconsistent  in  order  that  the  adoption  of 

one  will  preclude  resort  to  another 421 

instance  when  remedies  in  voluntary  assignment  are  not 

inconsistent 421 

RIOTS.— See  MOBS. 

SALES.— See  JUDICIAL  SALES. 

effect  of  sale  of  lumber  raft  upon  the  bailee's  lien  thereon 
for  towage 107 

SCHOOLS. 

provision  of  School  law  concerning  change  of  school  site 
merely  empowers  directors  to  call  election  submitting 
question  of  change  to  the  electors 15 

fact  that  new  site  chosen  at  election  is  not  on  public  high- 
way does  not  authorize  directors  to  annul  election  and 
call  a  new  one  to  vote  on  retaining  old  site 15 

SCIRE  FACIAS. 

one  cannot  maintain  a  scire  facias  proceeding  to  which  he  is 
also  one  of  the  defendants 527 

SEAL. 

third  party  for  whose  benefit  a  contract  is  made  may  bring 

suit  in  his  own  name  though  the  contract  is  under  seal . .  140 
master's  deed  is  color  of  title  though  it  has  no  seal 330 

SPECIAL  ASSESSMENTS. 

commissioner's  apportionment  of  public  and  private  cost, 
under  act  of  1897,  is  final,  and  court  cannot  increase  cost 
to  be  borne  by  the  city 235 
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SPECIAL  ASSESSMENTS— Om^wticd.  PAGE. 

section  50  of  Improvement  act  of  1897,  relating-  to  deficiency 
in  case  of  reduction  of  assessment  by  jury,  construed  and 
duties  of  court  thereunder  explained 235 

mere  fact  of  reduction  of  assessment  by  jury  does  not  nec- 
essarily create  a  deficiency,  within  the  meaning  of  sec- 
tion 50  of  Improvement  act  of  1897. : .  235 

when  street  railway  cannot  be  assessed  for  paving  street. .  339 

failure  to  point  out  alleg^ed  variance  between  ordinance 
and  estimate  is  a  waiver  of  the  question  on  appeal 429 

a  g-eneral  objection  that  the  estimate  is  void  does  not  raise 
question  of  variance  between  ordinance  and  estimate. . .  429 

when  railroad  depot  grounds  may  be  assessed  for  improve- 
ment in  proportion  to  its  benefits 429 

city  organized  under  the  general  law  may  create  a  drainage 
district  under  its  provisions,  independently  of  the  Drain- 
agre  act  of  1885 499 

property  not  abutting  on  the  main  line  of  sewer  may  be  as- 
sessed for  the  improvement  if  within  the  district  or  some 
provision  is  made  to  secure  benefits 499 

drainag-e  assessment  for  improvement  constructed  under 
the  general  law  may  be  divided  into  installments 499 

fixing  top  of  the  curb  at  the  established  grade  of  street  is  a 
sufficient  specification  of  height 530 

when  ordinance  sufficiently  specifies  width  of  pavement . . .  530 

when  paving  ordinance  sufficiently  specifies  height  of  curb.  549 

reference  by  paving  ordinance  to  the  established  grade  of 
the  street  is  sufficient  specification  of  grade 549 

what  not  a  variance  in  name  of  commissioner  appointed  to 
make  estimate 549 

when  curbing  ordinance  is  insufficient  in  description 560 

one  against  whose  property  judgment  of  confirmation  was 
refused  cannot  bring  error  or  join  with  others  whose  prop- 
erty was  included 560 

paving  ordinance  should  particularly  describe  the  stones  on 
which  curb-stones  are  to  be  bedded 582 

when  general  objection  will  not  raise  specific  question  for 
consideration  on  appeal '. 582 

SPECIAL  LEGISLATION.— See  CONSTITUTIONAL  LAW. 

SPECIFIC  PERFORMANCE.— See  STATUTE  OF  FRAUDS. 

STATUTE  OF  FRAUDS. 

when  specific  performance  cannot  be  decreed 295 

benefit  from  making  improvements  on  one  tract  of  land 
does  not  inure  to  a  detached  tract  claimed  to  be  included 
in  the  oral  contract  to  convey 295 
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STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTRUCTION;  CONSTITUTIONAL  LAW. 

act  of  1893,  concerning  benefit  societies,  does  not  have  re- 
trospective operation 203 

requirement  of  constitutional  provision  as  to  title  of  act 
is  complied  with  if  general  terms  of  title  reasonably  in- 
clude the  several  objects  the  act  assumes  to  effect. 2S5 

new  act  need  not  recite  old  act  or  section  as  it  stood  before 
amendment,  but  merely  the  new  act  or  section  as  amended  285 

mode  of  assessing  taxes  and  rate  of  taxation  are  not  such 
distinct  subjects  of  legislation  as  preclude  their  being  in- 
cluded in  the  same  act 286 

in  determining  constitutionality  of  a  law  neither  its  wis- 
dom nor  its  hardships  are  considered 372 

distinction  between  general  and  special  laws 611 

when  law  cannot  be  upheld  as  to  one  of  its  objects  though 
invalid  as  to  another 611 

STIPULATIONS. 

when  stipulation  of  facts  in  action  for  breach  of  contract 
is  broad  enough  to  admit  defense  of  illegality  of  contract.    85 

STOPPAGE  IN  TRANSITU. 

delivery,  to  carrier,  of  goods  consigned  without  restriction 
vests  property  therein  in  the  consignee,  subject  to  the 
consignor's  right  of  stoppage  in  transitu 506 

purchasing  agent  shipping  goods  to  his  principal,  as  con- 
signee, cannot  exercise  right  of  stoppage  in  transitu  to 
give  third  person  a  lien 506 

STREET  RAILWAYS. 

passenger  going  upon  platform  after  conductor  has  called 
next  street  is  justified  in  attempting  to  alight  when  the 
car  stops 187 

a  general  averment  is  sufficient  to  admit  proof  of  damages 
necessarily  resulting  from  the  act  complained  of 187 

when  street  railway  cannot  be  assessed  for  paving  street.  339 

word  "necessary,"  as  used  in  Horse  and  Dummy  Railroads 
act  with  reference  to  condemnation,  means  "expedient," 
"reasonably  convenient"  or  "useful  to  the  public" 477 

facts  under  which  street  railway  may  leave  highway  and 
condemn  a  right  of  way  over  private  property 477 

municipality,  under  power  delegated  by  State,  may  impose 
conditions  on  use  of  streets  by  street  railway 594 

charter  of  street  railway  merely  gives  it  corporate  exist- 
ence, but  it  cannot  carry  out  purpose  of  existence  with- 
out consent  of  municipality  to  use  its  streets 594 
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STREET  HAII^W AYS.— Continued,  PAGE. 

authority  by  municipality  to  street  railway  to  use  streets 
is  not  a  mere  license 594 

conditional  street  railway  ordinance,  and  its  acceptance, 
are  not  a  contract  such  as  precludes  mandamus  to  enforce 
compliance  with  such  conditions 594 

powers  of  railroad  organized  under  general  law  do  not  au- 
thorize it  to  use  streets  of  municipality  for  equipment  and 
operation  of  road  by  electricity 594 

street  railway  company  is  a  quasi  public  corporation  owing 
a  duty  to  the  public  to  charge  only  reasonable  fare  and 
to  avoid  unjust  discrimination 594 

on  granting  use  of  streets  to  street  railway,  municipality 
may  provide  against  unreasonable  fares  or  unjust  dis- 
crimination as  to  transportation  charges 594 

when  street  railway  company  is  estopped  to  deny  unjust  dis- 
crimination     594 

street  railway  company  having  accepted  ordinance  and  en- 
joyed benefits  cannot  set  up  ultra  vires  to  escape  perform- 
ance of  conditions  imposed 595 

right  to  use  streets  is  a  sufficient  consideration  for  street 
railway  company's  undertakings  with  respect  to  trans- 
portation charges 595 

citizen  may  by  mandamus  compel  compliance  by  street  rail- 
way company  with  terms  of  ordinance  respecting  charge 
for  transportation 595 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

erection  of  electric  light  poles  and  stringing  of  wires  in 
private  alley  constitute  an  additional  servitude,  for  which 
owner  of  fee  is  entitled  to  compensation 29 

an  electric  light  company  cannot  erect  poles  and  string 
wires  in  private  alley  without  consent  of  owner  of  the  fee.    29 

equity  may  entertain  bill  by  owner  of  fee  in  private  alley 
to  compel  the  removal  of  electric  light  poles  and  wires 
erected  therein  without  his  consent 29 

SURETIES. 

when  wife  is  estopped  to  claim  that  her  assignment  of  in- 
surance policy  to  bank  to  secure  husband's  debt  is  released 
by  bank's  action  in  renewing  notes 39 

TAX  DEEDS. 

notice  to  owner  by  purchaser,  before  taking  out  tax  deed, 
must  specify  whether  land  was  sold  for  general  taxes  or 
special  assessments 72 

what  facts  will  not  excuse  failure  to  take  out  a  tax  deed 
within  time  prescribed  by  section  225  of  the  Revenue  act.  455 
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TAX  DEEDS.— Continued.                                                              page. 
defendant  to  burnt  records  proceeding  who  files  cross-bill 
claiming  title  under  tax  deeds  has  burden  of  proving  va- 
lidity of  his  deeds 455 

TAXES.— See  SPECIAL  ASSESSMENTS. 

lien  for  drainage  assessment  may  be  foreclosed  in  equity, 
under  section  253  of  Revenue  act 254 

on  foreclosing  a  lien  for  drainage  assessment  court  cannot 
increase  amount  allowed  by  jury  for  repairs 254 

costs  of  proceeding  to  foreclose  a  drainage  lien  should  be 
taxed  against  the  land  subjected  to  the  lien 254 

the  act  of  1897,  authorizing  all  cities,  whether  under  general 
law  or  special  charter,  to  assess  taxes  at  same  rate,  is 
constitutional 285 

the  act  of  1897  empowers  city  under  special  charter  to  levy 
two  per  cent  annual  tax  notwithstanding  contrary  pro- 
visions of  charter 286 

mandamus  lies  to  compel  town  council  to  include  in  annual 
tax  levy  an  amount  sufficient  to  satisfy  judgment  against 
the  town 286 

board  of  review  of  Cook  county,  organized  under  Revenue 
act  of  1898,  had  no  power  to  review  assessments  for  1898 
at  its  meeting  in  January,  1899 - .  348 

jurisdiction  of  court  in  proceeding  to  foreclose  a  tax  lien 
does  not  end  with  the  decree 503 

as  long  as  case  is  pending,  court  may  approve  deed  under 
decree  of  sale  for  the  tax  lien  and  put  purchaser  in  pos- 
session, if  there  is  proper  notice  and  demand 503 

bona  fide  purchaser  at  sale  under  decree  foreclosing  tax  lien 
is  not  affected  by  mere  errors  in  the  decree 503 

in  respect  to  an  amendment,  a  delinquent  list  is  under  the 
control  of  the  collector  until  the  time  of  application  for 
judgment  of  sale 542 

court  may  permit  amendment  of  certificate  of  publication 
of  delinquent  list  while  the  application  for  judgment  of 
sale  is  still  pending 542 

upon  application  for  sale  for  taxes,  parol  evidence  relating 
to  publication  of  delinquent  list  is  admissible 542 

effect  of  clerk's  failure  to  put  file-mark  on  delinquent  list.  542 

a  general  appearance  in  a  proceeding  to  sell  for  taxes  cures 
defective  notice  of  application 542 

a  special  appearance  must  be  limited  to  matters  of  juris- 
diction   542 

collector's  refusal  to  permit  an  inspection  of  books  is  not 
ground  for  refusing  judgment,  in  absence  of  application 
to  postpone  hearing  to  permit  inspection 542 

when  judgment  of  sale  is  substantially  in  proper  form 542 
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TOWING.— See  BAILMENTS. 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TOWNSHIP  ORGANIZATION.  PAGE. 

county  board  must  give  notice  of  filing-  of  petition  to  create 
new  town,  though  petition  does  not  state  that  name  of 
proposed  town  has  been  filed  with  Auditor 222 

name  of  proposed  town  need  not  be  filed  with  Auditor  until 
petition  to  create  a  new  town  has  been  favorably  acted 
upon  by  the  county  board 222 

mandamus  lies  to  compel  a  county  board  to  give  notice  of 
filing  petition  to  create  a  new  town,  as  required  by  sec- 
tion 1  of  article  3  of  Township  Organization  act 222 

distinction  between  incorporated  towns  and  towns  under 
township  organization 611 

the  act  of  1891,  providing  for  dividing  incorporated  towns, 
is  unconstitutional 611 

special  acts  of  1867  and  1869  construed,  with  reference  to 
their  effect  upon  the  legal  status  of  the  town  of  Cicero..  611 

power  to  divide  towns  under  township  organization  rests 
with  county  boards  by  delegation 631 

if  petition  to  divide  unincorporated  town  is  sufficient  and 
statutory  requirements  are  satisfied  county  board  must 
grant  prayer  of  petition 631 

county  board's  action  on  petition  to  divide  unincorporated 
•  town  is  not  discretionary 631  * 

petition  to  county  board  to  divide  town  need  not  aver  that 
the  proposed  change  will  be  beneficial  to  inhabitants  of 
old  or  proposed  new  town 631 

petition  to  county  board  to  divide  town  need  not  aver  suf- 
ficiency of  signatures,  as  that  is  a  matter  of  fact  for  the 
board  to  determine 631 

when  petition  for  mandamus  to  compel  county  board  to  act 
on  petition  to  divide  town  is  sufficient  in  its  allegations 
of  notice  as  affecting  jurisdiction 631 

TRADE. 

ordinance  prohibiting  fruit  dealers  from  covering  baskets 
or  boxes  of  fruit  with  colored  netting  is  void,  as  unreason- 
able and  vexatious 250 

TRIAL.— See  PRACTICE. 

objection  as  to  competency  of  a  witness  must  be  made  in 
trial  court,  to  be  available  on  appeal 39 

section  61  of  Practice  act,  concerning  exceptions  to  final 
judgment,  does  not  apply  to  the  assessment  of  damages 
by  the  court  after  default 212 
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TRlAlj.— Continued.  page. 

to  preserve  for  review  court's  action  in  assessing  damages 
after  default,  defendant  should  move  to  set  assessment 
aside  and  except  to  court's  adverse  ruling 212 

time  at  which  State  must  elect  upon  which  counts  of  in- 
dictment it  will  proceed  rests  in  the  discretion  of  court.  320 

absence  of  judge  during  argument  in  criminal  case  is  not 
.ground  for  reversal  if  he  is  where  he  can  overhear  pro- 
ceedings and  pass  upon  possible  objections 320 

practice  of  trial  judge  absenting  himself  from  court  room 
during  argument  in  criminal  case  is  not  approved 320 

when  remarks  by  the  court  on  reading  instructions  are  not 
ground  for  reversal 320 

court  need  not  repeat  same  instruction  for  both  parties. . .  320 

a  general  objection  that  the  estimate  is  void  does  not  raise 
question  of  variance  between  ordinance  and  estimate  . . .  429 

evidence  having  no  tendency  other  than  to  sustain  alle- 
gations of  plea  which  has  been  held  bad  on  demurrer  is 
properly  denied  admission 449 

credibility  of  witnesses,  weight  of  evidence  and  drawing 
of  inferences  of  fact  from  facts  proven  are  questions  for 
the  jury,  and  not  the  court 465 

to  authorize  damages  for  medical  aid  in  a  personal  injury 
suit  it  is  sufficient  if  proof  shows  plaintiff  is  liable  for  the 
bills,  even  though  he  has  not  paid  them 536 

improper  remarks  of  counsel  in  argument  should  be  ob- 
jected to  and  court's  ruling  obtained  in  order  that  error 
may  be  assigned  thereon 536 

when  affidavit  that  newspapers  were  allowed  in  jury  room 
is  not  ground  for  new  trial 585 

mere  withdrawal  of  improper  question  after  answer  does 
not  cure  prejudice  from  such  answer 585 

it  is  error  for  the  court  to  express  opinions  on  questions  of 
fact  in  presence  of  jury 585 

when  court's  remarks  before  jury  are  ground  for  reversal.  585 

TRUSTS. 

what  not  an  attempt  to  enforce  a  parol  trust  in  violation 
of  terms  of  will 123 

ULTRA  VIRES. 

street  railway  company  having  accepted  ordinance  and  en- 
joyed benefits  cannot  set  up  ultra  vires  to  escape  perform- 
mance  of  its  undertakings 595 

VARIANCE. 

failure  to  point  out  an  alleged  variance  between  ordinance 
and  estimate  in  the  trial  court  is  a  waiver  of  the  question 
on  appeal , , , 429 
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VARIANCE --Continued.  PAGE, 

a  general  objection  that  the  estimate  is  void  does  not  raise 

question  of  variance  between  estimate  and  ordinance. . .  429 
the  law  does  not  regard  the  middle  initial  as  part  of  a  name.  549 
first  initial  is  regarded  as  an  abbreviation  of  the  christian 

name  and  not  as  another  name . .  549 

there  is  no  legal  variance  between  the  name  "John  J.  Flagg" 

and  "J.  H.  Plagg"  549 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

VOLUNTARY  ASSIGNMENTS. 

an  assignee  in  voluntary  assignment  is  a  trustee  for  the 
insolvent's  creditors 420 

assignee  for  creditors  is  personally  liable  on  contracts  for 
estate  in  absence  of  express  contrary  provision  420 

the  personal  liability  of  an  assignee  on  contracts  for  the 
estate  does  not  depend  upon  whether  the  charge  there- 
under is  a  proper  claim  against  the  estate 420 

filing  petition  against  an  estate  for  goods  furnished  under 
contract  with  assignee  does  not  tend  to  •show  an  agree- 
ment not  to  hold  assignee  personally  liable 420 

receipt  of  dividend  from  an  estate  on  claim  for  goods  fur- 
nished under  contract  with  assignee  does  not  estop  claim- 
ant from  holding  assignee  personally  liable 420 

when  claimant's  remedies  in  voluntary  assignment  may  be 
pursued  concurrently 421 

what  not  a  waiver  of  right  to  hold  assignee  personally  lia- 
ble for  goods  furnished  estate 626 

petitioning  county  court  to  permit  assignee  to  continue 
insolvent's  business  does  not  estop  the  petitioner  from  as- 
serting assignee's  liability  for  goods  furnished 626 

WAIVER. 

when  bailee's  lien  is  not  waived,  as  against  bailor's  vendee, 

hf  filing  claim  against  insolvent  bailor's  estate 107 

failure  to  point  out  alleged  variance  between  ordinance 

and  estimate  in  the  trial  court  is  a  waiver  of  the  right  to 

raise  the  question  on  appeal 429 

what  not  a  waiver  of  right  to  hold  assignee  for  creditors 

personally  liable  for  goods  furnished  under  his  contract..  626 

WARRANT  OP  ATTORNEY.— See  BILLS  AND  NOTES. 

WATER  COMPANIES. 

by  section  9  of  general  IncorjMjration  act  the  legislature 
reserves  the  right  to  regulate  water  rates  to  be  charged 
by  corporations 299 
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WATER  COMPANIES.— Cowftmifid.  page. 

act  of  June  6,  1891,  empowering-  city  to  fix  rates  at  which 
water  shall  be  supplied  by  water  companies,  is  constitu- 
tional and  valid 299 

ordinance  fixing  water  rates  for  period  of  thirty  years  is 
not  a  contract  binding  city  to  recognize  such  rates  for 
the  full  period 571,  299 

by  ordinance  passed  under  act  of  1891  a  city  may  make  a 
reasonable  reduction  in  water  rates  previously  fixed  by 
ordinance  for  period  of  thirty  years 299 

water  company  organized  under  general  law  is  a  qucufi  pub- 
lic corporation  and  subject  to  legislative  regulation  as  to 
water  rates. 571 

city's  power  to  regulate  water  rates  is  a  continuing  one, 
which  may  be  exercised  from  time  to  time,  as  changed 
conditions  render  former  rates  unreasonable 571 

annexation  of  village  clothes  council  with  power  to  reason- 
ably reduce  water  rates  of  company  operating  in  annexed 
territory  under  ordinance  fixing  rates  for  thirty  years. . .  571 

one  contracting  to  take  water  at  fixed  rate  before  reason- 
able reduction  of  rates  by  ordinance  may  compel  com- 
pany to  furnish  future  supply  at  reduced  rate 571 

contract  to  furnish  water  to  private  party  at  a  fixed  rate 
does  not  bind  him  to  pay  such  rate  after  reasonable  re- 
duction thereof  by  city  ordinance 571 

WILLS. 

when  administrator  may  ask  for  construction  of  will  and 

appointment  of  trustee  to  sell  real  estate 130,    46 

a  power  of  sale  arises  by  implication,  where  the  executor's 

duties  under  the  will  cannot  be  performed  without  sale. .     46 
except  in  case  of  disability  a  bill  to  contest  a  will  must  be 

filed  within  two  years  from  time  of  probate 10-3 

mere  irregularities  in  probate  proceedings  do  not  render 

probate  a  nullity,  so  as  to  excuse  a  failure  to  file  bill  to 

contest  within  two  years 103 

bill,  ostensibly  for  partition,  construed  as  a  bill  to  contest 

the  validity  of  a  will 103 

will  and  inventory  are  admissible  in  action  under  common 

counts  based  on  a  parol  promise  made  in  consideration 

of  the  will 122 

what  not  an  attempt  to  enforce  a  parol  trust  in  violation 

of  terms  of  will 123 

if  possible,  a  will  should  be  so  construed  as  to  give  effect  to 

all  its  parts 387 

alleged  repugnancy  cannot  be  sustained  if  the  construction 

insisted  upon  as  showing  repugnancy  renders  void  the 

clause  complained  of 387 
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in  construing-  a  will  the  court  may  consider  the  alienagfe  of 
the  beneficiaries  in  order  to  understand  the  testator's  cir- 
cumstances   387 

in  construing  a  will  it  must  be  presumed  the  testator  knew 
the  law  of  the  State  disqualifying*  aliens  from  taking* 
real  estate 388 

duty  of  executrix  to  convert  land  into  money  may  be  im- 
plied without  express  command  or  direction 388 

conversion  of  real  estate  Into  personal  property  by  the  ex- 
ecutor, under  terms  of  will,  will  be  regarded  in  equity  as 
having  taken  place  at  the  testator's  death 388 

aliens  take  as  legatees  and  not  as  devisees,  where  the  tes- 
tator's real  estate  must  be  regarded  as  having  been  con- 
verted into  personal  property  at  testator's  death 388 

a  will  involving  title  to  real  estate  is  within  the  scope  of 
the  Burnt  Records  act 434 

what  evidence  will  establish  fact  of  testacy  where  will  and 
record  of  probate  proceedings  have  been  bestroyed  by  fire.  435 

one  proving  twenty  years'  adverse,  exclusive  possession  un- 
der the  statute  makes  a  case  without  proving  contents  of 
will  under  which  she  claims 435 

WITNESSES. 

a  void  marriage  does  not  disqualify  either  party  from  tes- 
tifying against  the  other 37 

testimony  of  alleged  wife  is  competent  in  a  criminal  case, 
upon  uncontradicted  proof  that  accused  had  a  wife  living 
when  ceremony  with  witness  was  performed 37 

the  credence  to  be  given  the  testimony  of  a  witness  is  for 
the  jury,  and  not  the  court 465 

WORDS  AND  PHRASES. 

term  "liable,"  in  policy  insuring  a  railroad  against  loss  on 
cars  in  its  custody  for  which  it  is  liable,  does  not  signify 
a  fixed  legal  liability 64 

word  "necessary,"  as  used  in  Horse  and  Dummy  Railroads 
act  with  reference  to  condemnation,  means  "expedient," 
"reasonably  convenient"  or  "useful  to  the  public" 477 
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